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PREFACE. 


It  was  the  Author's  intention,  that  the  present  work  should 
have  been  accompanied  with  a  preliminary  dissertation  upon 
the  Civil  and  Canon  Laws,  as  they  respectively  bear  on  the 
subject  of  charitable  donations. 

Some  inquiry  of  that  sort  seemed  proper,  if  not  for  the  pur- 
pose of  conveying  an  accurate  understanding  respecting  this 
branch  of  English  law,  at  all  events  with  a  view  to  a  more  sys- 
tematic mode  of  dealing  with  the  subject.  It  is  observable, 
that  notwithstanding  the  famous  declaration  of  the  Barons — 
Nohimus  leges  AngUce  mutari — the  Legislature,  and  more  par- 
ticularly the  Judges  of  the  land,  have  never  hesitated  to  draw 
from  the  Justinian  Code  such  maxims  and  precepts  as  appeared 
calculated  to  supply  deficiencies,  or  suggest  improvements  in 
the  laws  of  their  country.  Although  the  proposal  of  the  clergy 
wholly  to  supplant  the  laws  of  England  was  repudiated  with 
disdain,  yet  there  was  no  desire  to  reject  the  lights  which  the 
civil  law  afforded  for  the  purpose  of  amelioration. 

In  no  one  instance  have  we  drawn  so  largely  upon  that  code 
as  in  the  case  of  Charities.  The  cy  pres  doctrine,  which  forms 
by  far  the  most  important  feature  in  the  following  Treatise,  is 
derived  exclusively  from  that  source.  It  would  seem  to  result 
therefore,  that  in  particular  instances  a  reference  to  the  civil 
law  would  be  highly  desirable. 
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Neither  could  the  canon  laws  have  been  passed  over,  con- 
stituting as  they  do  the  connecting  link,  as  it  were,  between  the 
systems  of  Rome  and  England,  and  containing  numerous  pro- 
visions in  relation  to  pious  and  charitable  donations.  The 
author  had  made  some  progress  with  the  inquiry,  when  he 
found  it  necessary  to  desist  from  the  task  in  consequence  of  his 
sight  becoming  injured.  He  hopes  however  to  be  able  now  to 
resume  the  undertaking ;  and  if  so,  he  will  introduce  the  result 
of  his  labors  into  the  subsequent  volume,  which  it  will  presently 
be  seen  he  contemplates  laying  before  the  profession. 

The  following  pages  have  principally  for  their  subject  the 
construction  of  charitable  gifts,  as  it  is  that  which  most  fre- 
quently comes  under  consideration,  more  especially  with  the 
Conveyancer.  There  axe  other  matters  however,  which  though 
not  of  such  general  utility,  it  is  yet  desirable  should  be  con- 
sidered. Such  are  the  rights  of  visitation,  the  ordinary  powers 
of  disposition  over  charity  estates,  and  the  several  remedies  af- 
forded by  courts  of  justice  for  some  right  withheld,  some  wrong 
committed,  or  some  requisite  to  be  supplied.  These  inquiries 
embrace  to  a  certain  extent  the  jurisdiction  of  the  Court  of 
King's  Bench  by  mandamus,  and  the  several  proceedings  in 
Courts  of  Equity,  either  upon  petition  or  suit  (particularly  by 
way  of  information,)  together  with  various  incidental  topics. 
With  reference  to  equity  proceedings  in  particular,  it  is  fre- 
quently matter  of  difficulty  to  ascertain  which  is  the  proper  and 
most  advantageous  course  to  pursue,  a  point  which  in  practice 
will  readily  be  acknowledged  as  of  considerable  importance. 
Upon  this  head  much  valuable  information  may  be  collected. 
The  construction  of  charitable  donations,  however,  is  in  some 
measure  distinct,  and  furnishes  ample  matter  for  investigation 
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in  itselfy  as  the  sise  of  the  book  sufficiently  attests.  The  other 
matters  referred  to  will  be  made  the  subject  of  a  supplemental 
volume,  which  will  shortly  follow. 

One  word  with  respect  to  the  mode  in  which  the  work  has 
been  executed.  It  has  been  the  writer's  aim  to  make  it  what 
it  professes  to  be,  namely  a  Treatise,  to  which  end  he  has  en- 
deavoured to  compress  his  statements  of  the  mere  facts  and  de- 
tails of  cases  into  as  narrow  a  compass  as  possible.  Such 
statements  at  all  can  only  be  useful  or  proper,  so  far  as  they 
Ibuist  in  elucidating  the  principles  for  which  the  decisions  are 
adduced,  or  shew  that  the  ground-work  of  the  -CBBes  has  been 
correctly  understood. 

Throughout  the  whole  of  the  work  there  is  scarcely  a  single 
authority  either  quoted  or  referred  to,  that  the  Author  has  not 
himself  carefidly  examined,  and  for  greater  precaution  he  has 
in  numerous  instances  had  recourse  to  the  Register's  book, 
which  has  enabled  him  to  correct  some  errors,  and  to  supply 
several  omissions. 

Occasionally,  and  as  exceptions  to  the  general  plan,  there 
are  to  be  found  disquisitions  which  run  to  a  considerable  length, 
and  in  which  ojunions  may  seem  to  be  put  forward  somewhat 
too  confidently.  But  as  in  the  course  of  a  lengthened  investi- 
gation disputed  points  will  necessarily  arise,  which  often  require 
to  be  placed  in  a  strong  light  in  order  to  be  fully  comprehended, 
no  other  method  seemed  so  well  calculated  to  clear  the  way  to 
a  right  understanding  of  the  subject.  The  writer  had  much 
rather  be  the  means  of  stimulating  inquiry,  even  at  the  hazard 
of  appearing  to  force  his  arguments,  than  hy  citing  cases  in 
&vor  of  positions  which  they  really  do  not  establish,  or  other- 
wise tampering  with  the  authorities,  endeavour  to  erect  a  sys- 
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tern  out  of  materials  inadequate  to  the  purpose, — a  course 
which,  however  it  may  be  sanctioned  by  some  names  of  acknow- 
ledged reputation,  he  conceives  cannot  be  sufficiently  depre- 
cated. 

At  the  same  time  he  would  not  willingly  be  thought  to  have 
incurred  that  censure  of  Tully : — "  Sed  jurUconsulti,  sive 
erroris  objiciendi  causd,  quoplura  et  difficiliora  scire  videantur; 
nve,  quod  similitut  vert  est,  ignoratione  docendi  (nam  non  solum 
scire  aUquid  artis  est^  sed  qucedam  ars  etiam  docendi,)  saepe, 
quodpositum  est  in  und  cognitione,  id  in  infinita  dispartiuntur.** 
Cic.  de  leg.  Kb.  S,  §  19. 

It  may  be  right  to  add,  with  reference  to  a  work  embracing 
in  great  measure  the  same  subjects  of  inquiry,  recently  pub- 
lished by  Mr.  Shelford,  that  the  present  volume  was  nearly 
completed,  and  a  portion  of  it  on  the  point  of  being  sent  to  the 
press,  at  the  time  when  that  book  made  its  appearance,  and  that 
even  before  its  announcement  considerable  progress  had  been 
made. 

The  Author  takes  this  opportunity  of  expressing  the  obliga- 
tion he  is  under  to  his  friend,  Mr.  John  Evans  of  Lincoln's 
Inn,  for  the  kind  and  able  assistance  afforded  to  his  former 
pupil  in  the  course  of  the  work. 

Having  made  this  acknowledgment,  it  only  remains  for  the 
writer  to  solicit  the  indulgence  of  an  enlightened  profession. 

25,  Old  Square^  Lincoln's  Inn, 
4th  January,  1837. 
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Ptge. 

30,  line  14,  add  after  the  words  "ut  sup"    "  It  has  been  held  too  that  a  con- 

veyance  in  trust  for  the  churchwardens,  overseers,  and  inhabi- 
tants of  a  parish,  to  the  intent  that  the  rents  and  profits  might  be 
paid  and  applied  for  their  use  and  benefit  in  aid  of  the  poor  rate, 
was  a  conveyance  to  charitable  uses.  Doe  d.  Preece  v.  Howells, 
2  B.  &  Ad.  744,  stated  p.  108.9. 

31,  line  24,  for  "  Cayley."  read  "  Caley.^' 
last  line  but  3,  for  "  or,"  read  "  are." 

41,  the  note  should  have  been  inserted  in  the  following  page. 

42,  see  above. 

line  29,  for  "3rd,"  read  " 2nd." 
67,  line   1 ,  the  figures  "  12"  and  "  2*'  have  been  misplaced,  they  should  be 

transpoMd. 
135,  dele  last  paragraph  as  directed,  p.  279  n. 
211,  line  20,  and  margin*  for  '<3  Geo.  1,"  read  "3  Geo.  4." 
216,  last  line  but  2,  for  "  being,"  read  "  been." 

1,  for  "  been,"  read  "  being." 
220  n.,  add  at  end  of  note,  *'  This  power  extended  by  5  &  6  W.  4,  c.  71,  s.  20,  to 
cases  in  which  the  annuities  or  rent-Krharges  do  not  exceed  £60  per 


annum." 


223,  line  24,  for  "  country,"  read  "  county." 

224,  last  line  but  4,  after  "  Freeman,"  add  "  (vid,  tup.  p.  213.)" 

238,  5,  after  the  word  **  is,"  insert  "  in." 

3,  for  "  then,"  read  •*  there." 

239,  line  24,  for  "  Peacock,"  read  "  Matthews." 

241,  line    2,  after  the  word  "  quoted,"  add  "  (<wp.  p.  213.)" 

264,  line  11,  dele  the  word  "  the." 

289,  line    1,  for  "  latter,"  read  "  former.** 

318,  last  line  but  2,  for  "  devise,"  read  "  desire." 

327,  2nd  side  note,  insert  the  word  "  Nor,"  before  "  East  India  Stock,"  and  dele 

the  words  "differently  situated." 
346,  line  33,  for  "  Makeam,"  lead  "Makeham." 
374,  last  line  but  3,  for  "addition,"  read  "  edition." 
406,  margin,  for  "  Maugham  v.  Mason,"  read  "  Gibbs  v.  Rumsey." 
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CHAPTER  I. 

RISE   AND    DIRECTION    OF   CHARITIES   IN    ENOLAND. 


It  is  obvious  that  the  early  history  of  a  nation  can  furnish  us 
with  little  on  the  subject  of  Charity.  The  wants  of  men  are 
then  few  and  those  few  are  easily  supplied.  Moreover  as  a 
kingdom  is  rude  so  is  it  hospitable^  and  in  such  a  state  of 
society  private  liberality  is  more  than  sufficient  to  answer  all 
the  calls  which  can  be  made  upon  it  Subsequently  however 
to  the  close  of  the  third  century  from  the  Conquest  there  oc- 
curredy  besides  the  ordinary  progress  of  events,  a  variety  of 
circumstances  which  were  calculated  to  urge  forward  the  period 
when  some  further  and  less  precarious  provision  would  be 
necessary.  In  the  reign  of  Edward  the  3rd  a  system  sprung 
up  which  materially  influenced  the  manners  of  the  people.  By 
a  series  of  legislative  measures  which  were  had  recourse  to 
from  the  twenty-third  year  of  that  monarch's  reign  down  almost 
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to  its  termination,  (a)  an  attempt  was  made  to  regulate  the 
price  of  labour  by  an  arbitrary  standard.  The  same  course 
was  pursued  in  the  succeeding  reign,  (6)  and  again  in  that  of 
Henry  the  6th.  (c)  Thus  fettered  as  were  the  lower  classes 
in  their  endeavours  after  an  honest  independence,  restricted 
from  carrying  their  labour  to  the  highest  market,  and  reduced 
by  the  legislature  to  little  better  than  a  state  of  viUenage,  it  is 
not  to  be  wondered  at  that  many  should  have  preferred  a  life 
of  wandering  to  one  of  constant  and  ill-recompensed  toil. 
There  were  other  causes  also  which  led  to  the  same  result. 
The  large  armies  collected  on  various  occasions  by  the  first 
and  the  third  Edward,  could  hardly  have  failed  to  throw  back 
upon  society  a  considerable  number  of  men  with  habits  unfitted 
for  regular  industry.  Another  circumstance  probably,  and  one 
which  may  have  contributed  to  prolong  this  state  of  things,  was 
the  mode  of  distribution  to  which,  by  the  Ecclesiastical  law, 
the  effects  of  persons  dying  intestate  were  subjected  in  the 
hands  of  the  ordinary.  But  that  which  most  of  all  tended  to 
keep  alive  this  spirit,  was  the  facility  with  which  the  wants  of 
such  persons  could  be  supplied  at  the  numerous  monasteries 
and  religious  houses  scattered  over  the  kingdom.  The  evils 
thus  produced  were  not  long  in  being  felt  In  the  last  of  the 
above  statutes  passed  in  the  reign  of  Edward  the  3rd,  mention 
is  made  of  staff-strikers  and  sturdy  rogues,  as  of  persons  in- 
festing the  country.  Nay,  so  much  was  this  felt  to  be  the 
tendency  of  these  enactments  at  the  time  they  were  made,  that 
in  the  second  law  on  this  subject,  that  of  the  25  Edward  3rd, 
(c.  7,)  as  well  as  in  a  subsequent  one,  that  of  the  34  Edward  Srd, 
(c.  10  &  11,)  there  are  to  be  found  inserted  express  proviaioiit 
against  fugitive  labourers  and  their  abettors.  In  the  succeed- 
ing reign  also  efforts  for  the  suppression  of  vagrancy  w^nt  hand 


(a)  23  Edw.  3,  st.  1,  c.  1,  4 ;  25  ii.  340. 
Edw.  3,  c.  1,  7  5   31  Edw.  3,  st.  1,         (b)  2  Rich.  2,  c.  8 ;    12  Rieb.  3» 

C.7;   34Edw.  3,c.  9,  10,  11;  36  c.  3,  4,  9;   13  Rich.  2,  c  8. 
Edw.  3,  c.  14;  42  Edw.  3,  c.  6;        (c)  2  Hen.6,c.l4;   6  Hen.  6,  c. 

Rot.  Pari.  ii.  296 ;  46  Edw.  3,  Rot.  3 ;  8  Hen.  6,  c.  8. 
Pari.  ii.  312  ;  60  Edw.  3,  Rot.  Pari. 
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in  hand  with  the  enactment  of  statutes  of  this  description :  (a) 
but  the  circumstance  which  gives  to  this  reign  the  peculiar 
degree  of  interest  and  importance  it  possesses^  is  that  out  of 
the  two  acts  passed  for  the  above  purpose  are  to  be  traced  in 
Uie  latter  of  themi  the  great  outlines  of  that  compulsory  system 
which  severed  the  relief  of  the  poor  from  all  other  charitable 
purposes.  (6)  The  former  indeed  may  still  be  regarded  as  par- 
taking in  some  degree  of  the  nature  of  charity  ^  though  constantly 
treated  as  distinct  from  it  by  reason  of  the  difference  which 
exists  in  the  mode  of  collecting  and  administering  the  funds. 

From  this  period,  notwithstanding  the  three  statutes  of 
labourers  passed  in  the  reign  of  Henry  the  6th,  no  act  is  to  be 
found  directed  against  those  who  led  a  vagabond  life  until  after 
the  lapse  of  nearly  a  century  and  a  half:  and  from  this  absence 
of  legislative  provision  on  the  subject,  it  may  reasonably  be 
infierred  that  the  earlier  of  these  impolitic  statutes  had  fallen 
into  disuse,  and  that  scarcely  any  attempt  could  have  been 
made  to  enforce  the  later  of  them  during  the  feeble  reign  in 
which  they  were  enacted,  (c)  It  was  not  until  the  reign  of 
Henry  the  8th  that  vagrancy  was  again  noticed  by  the  legisla- 
ture. At  that  time  we  find  two  statutes  of  this  description,  {d) 
both  however  (contrary  perhaps  to  the  reader's  expectation) 
prior  to  the  suppression  of  the  monasteries  and  religious  houses, 
though  the  latter  of  the  two  was  enacted  in  the  same  parlia- 
ment as  that  in  which  the  lesser  of  those  institutions  were  given 
to  the  king.  The  long  interval  which  thus  elapsed  was  dis- 
tinguished by  a  law  framed  with  reference  to  a  class  of  charities 
which  continue  on  much  the  same  footing  to  the  present  day. 
This  law  is  the  only  one  of  the  kind  which  is  to  be  found  upon 
our  statute  book  until  after  the  establishments  just  mentioned 

(a)  7  Rich,  a,  c.  $;   12  Rich.  2,  although  upon  this  occasion    the 

c.  7.  legislature  could  not  forbear  tread- 

(6)  The  15  Rich.  2,  c.  6,  does  not  ing,  though  cautiously  and  at  a  dis- 
appear to  be  connected  with  this  tance,  in  the  footsteps  of  their  pre- 
system,  hut  to  be  referrible  to  a  decessors.  See  also  39  Eliz.  c.  12  ; 
di£krent  kind  of  policy.  1  Jac.  1  c.  25,  &  21.  Jac.  1  c.  28. 

(c)  The  whole  of  these  statutes         (c?)  22  Hen.  8,  c    12;  27  Hen. 

were  repealed  by  the  5  Eliz.  c.  4>  8,  c.  25. 
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had  been  broken  up.     Then  it  was  that  acts  of  parliament 
began  to  multiply,  with  a  view  on  the  one  hand  of  repressing 
the  vagrant  spirit  of  the  people,  coupled  however  as  these  acts 
generally  were  with  provisions  for  the  relief  of  the  poor  and 
impotent,  (a)  and  on  the  other  hand  of  encouraging  those  ob- 
jects which  were  really  charitable  in  their  nature ;  for  as  in- 
stitutions of  a  monastic  description  had  tended  so  much  to 
foster  habits  of  idleness  and  dissipation  among  the  people,  the 
sudden  contraction  of  the  channel  through  which  the  wants 
engendered  by  those  habits  were  supplied,  could  not  but  be 
proportionably  felt.     But   it  was  not  the  monasteries  alone 
which  were  pointed  out  for  destruction  by  Henry  the  8th  and 
his  courtiers.     Other  foundations  there  were  with  which  indeed 
the  ecclesiastics  were  principally  connected,  and  in  which  prac- 
tices, it  might  be,  prevailed  inconsistent  with  the  views  adopted 
by  the  majority  of  the  nation  on  the  subject  of  religion ;  bu^ 
which  yet  had  originally  for  their  object  purposes  of  a  laudable 
nature. 

The  historian   of   the  Reformation  after  representing   the 
final  suppression  of  the  monastic  establishments  says,  **  But 
monasteries  were  not  sufficient  to  stop  the  appetite  of  some 
that  were  about  the  king ;  for  hospitals  were  next  looked  after.** 
vol.  1,  p.  347.  He  then  proceeds  to  give  an  account  of  the  sur- 
render of  one,  that  of  St.  Thomas's  Hospital  in  Southwark, 
which  occurred  so  early  as  the  year  1 539.     These  surrenders 
however  did  not  proceed  so  fast  as  the  eagerness  of  those  who 
expected  to  share  in  the  plunder  could  desire.     It  was  dis- 
covered that  difficulties  of  a  serious  description  existed  in  the 
way  of  such  surrenders,  and  therefore  a  year  or  two  afterwards 
recourse  was  had  to  a  proceeding  similar  to  that  which  had 
been  found  so  efficacious  when,  dealing  with  the  greater  of  those 
institutions  which  had  been  already  suppressed.    The  assistance 
of  the  legislatiu'e  was  called  in  for  the  purpose  of  removing  the 

{a)  2  &  3  Phil.  &  Mary,  c.  5  ;  5  5  Eliz.  c.  20,  being  directed  against 

Eliz.  c.  3;    UEliz.  c.  5;    18  Eliz.  foreigners    (the    Egyptians)    have 

c.  3 ;   39  Eliz.  c.  4  and  c.  18,  s.  47-  been  omitted. 
The  1  &  2  Phil.  &  Mary,  c.  4,  and  the 
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obstacles  which  had  presented  themselves.  Bishop  Burnet, 
after  stating  that  a  parliament  was  assembled  on  the  16th 
January,  \5A&^  and  some  other  matters  says,  ''There  passed 
another  act  in  this  parliament,  (33  Hen.  8,  c.  ^.)  that  made 
way  for  the  dissolution  of  colleges,  hospitals,  and  other  foun- 
dations of  that  nature.  The  courtiers  had  been  practising  with 
the  presidents  and  governors  of  some  of  these  to  make  resig- 
nation of  them  to  the  king,  which  were  conceived  in  the  same 
style  that  most  of  the  surrenders  of  monasteries  did  run  in : 
Eight  of  these  were  all  really  procured,  which  are  inrolled : 
but  diey  could  not  make  any  great  progress,  because  it  was  pro- 
vided by  the  local  statutes  of  most  of  them,  that  no  president, 
or  any  other  fellows  could  make  any  such  deed  without  the 
consent  of  all  the  fellows  in  the  house ;  and  this  could  not  so 
easily  be  obtained.  Therefore  all  such  statutes  were  annulled, 
and  none  were  any  more  to  be  sworn  to  the  observation  of 
them.*'   HisL  Reform,  vol  1,  p.  404,  5. 

Between  three  and  four  years  after  this  parliament  again  in- 
terfered, but  in  a  more  direct  manner.  The  following  is  an 
extract  ft'om  the  same  authority :  "  In  November  following 
(1545)  a  new  parliament  was  held  :  where  towards  the  expense 
of  the  king*s  wars,  the  convocation  of  the  province  of  Can- 
terbury granted  a  continuation  of  the  former  subsidy  of  6s.  in 
the  pound  to  be  paid  in  two  years :  but  for  the  temporality  a 
subsidy  was  demanded  of  another  kind:  there  were  in  the 
kingdom  several  colleges,  chapels,  chantries,  hospitals,  and 
jfratemities,  consisting  of  secular  priests,  who  enjoyed  pensions 
for  sa3nng  mass  for  the  souls  of  those  who  had  endowed  them. 
Now  the  belief  of  purgatory  being  left  indifferent  by  the  doc- 
trine set  out  by  the  bishops,  and  the  trade  of  redeeming  souls 
being  condemned,  it  was  thought  needless  to  keep  up  so  many 
endowments  to  no  purpose.  Those  priests  were  also  generally 
ill-afiected  to  the  king's  proceedings,  since  their  trade  was  so 
much  lessened  by  them.  Therefore  many  of  them  had  been 
dealt  with  to  make  resignations ;  and  four  and  twenty  of  them 
had  surrendered  to  the  king.  It  was  found  also  that  many  of 
the  founders  had  taken  them  into  their  own  hands ;  and  that 
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the  master  warden  and  governors  of  them  had  made  agree* 
ments  for  them,  and  given  leases  of  them ;  therefore  now,  a 
subsidy  being  demanded,  all  these  were  given  to  the  king  by 
act  of  parliament  (37  Henry  8th,  c.  4),  which  also  confirmed  the 
deeds  that  any  had  made  to  the  king ;  empowering  him,  in  any 
time  of  his  life,  to  issue  out  commissions  for  seizing  on  these 
foundations,  and  taking  them  into  Jiiis  own  possession :  which 
being  so  seized  on  should  belong  to  the  king  and  his  successors 
forever."  Vol.  l,p.  434,  5. 

Of  the  several  objects  enumerated  in  this  act  two,  at  least,, 
colleges  and  hospitals  were  of  a  charitable  nature,  and  the  say- 
ing of  masses  on  behalf  of  the  founders  can  only  be  looked 
upon  as  a  circumstance  collateral  to  the  end  of  those  institu- 
tions. It  is  true  that  abuses  and  corruptions  had  crept  in,  and 
that  in  the  hands  of  the  ecclesiastics  there  had  beeii  a  great 
misappropriation  of  the  revenues.  Those  evils  however  were 
not  without  remedy ;  and  correction,  not  destruction,  was  the 
natural  and  proper  course  to  have  been  pursued* 

Had  the  act  been  enforced  at  the  time  almost  the  whole  of 
the  charitable  institutions  then  existing  in  the  kingdom  must 
have  been  swept  away.  Even  the  universities  became  alarmed, 
and  petitioned  the  king  that  they  might  not  be  included  within 
the  general  words  of  colleges  and  fraternities  contained  in  the 
act  Happily  for  the  cause  of  learning  this  application  was 
successiul,  the  king  quickly  freeing  them  from  their  fears ;  Hist. 
Reform,  vol.  1,  p.  346, 7.  But  whatever  fate  the  hospitals  might 
have  experienced  at  the  hands  of  the  king,  little  progress  could 
have  been  made  in  carrying  the  act  into  execution  in  Henry's 
lifetime,  his  death  happening  scarcely  more  than  a  year  after- 
wards. Indeed  it  should  be  observed,  as  characteristic  of  the 
capricious  temper  of  this  monarch,  that  he  himself  in  the  last 
year  of  his  reign  founded  one  of  these  very  hospitals,  that  of 
St  Bartholomew  in  Smithfield,  which  thus  appeared  to  have 
been  marked  out  for  destruction. 

In  the  reign  of  Edward  the  6th,  though  large  grants  of  the 
abbey  lands  continued  to  be  made  to  private  individuals,  yet  the 
possessions  of  the  hospitals  seem  not  only  to  have  been  respected. 
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but  some  tew  of  these  institutions  were  either  founded  or  re- 
established :by  letters  patent  firom  the  king.  It  may,  perhaps,  be  a 
question  whether  hospitals  were  aflfected  by  the  st  of  I  Edward 
6tli,c.  14>,levelledagainst  superstitious  uses;  but  whether  they 
were  so  or  not  tliey  appear  to  have  suffered  little  by  its  provi- 
siona^  The  desire  evinced  by  Protector  Somerset  to  stand  wel] 
widi  the  people,  and  his  known  regard  for  the  poor  may  not 
impfobaUy  have  been  the  cause  of  this.  Besides,  we  must  not 
forget  that  whatever  views  may  have  been  privately  entertained 
by  its  framers  the  ostensible  object  of  the  act  was  that  of 
amendment,  by  converting  uses  which  were  deemed  super- 
stitious to  such  as  in  the  words  of  the  act  were  good  and  godly. 
See  particularly  the  preamble ;  and  see  post  Bk.  3,  chap.  4* 
Thexe  was  another  kind  of  institution  however,  to  which  beyond 
all  doubt  the  greatest  attention  was  paid.  It  was  a  main  object 
of  this  reign  to  watch  over  and  promofe  the  reformation  by 
every  possible  means,  and  none  were  considered  so  efficacious 
for  this  purpose  as  the  establishment  of  grammar  schools 
throughout  the  kingdom,  (a)  Great  numbers  of  these  were 
founded  by  the  the  king  and  his  government,  while  at  the  same 
time  the  nobles  and  wealthy  in  the  nation  were  encouraged  to 
bestow  their  bounty  in  this  same  channel.  These  institutions, 
by  ^omsover  established,  received  letters  of  incorporation 
from  the  crown. 


(a)  Lord  Eldon  has-^bserved, "  I 
believe  that  it  has'been  the  practice 
firom  the  beginning,  and  I  hope  that 
it  ttin  contiiraes,  and  will  bng  con- 
tinae,thatin  these  schools  great 
care  is  taken  to  educate  youth  in 
the  doctrines  of  Christianity;  to 
teach  them  their  duty  to  God  and 
tiicir  ncighboor,  in  the  terms  in 
which  those  duties  are  taught  in  the 
catechism;  and  I  remember  the 
time  when  boys  so  educated  were 
attended  to  diurch  every  Sunday 
by  their  master;  thereby  giving  to 
them  the  opportunity  of  learning 
the  principles  of  that  establishment 
which  the  law  certainly  favors.'* 


In  re  Masters,  &c.  of  the  Bedford 
Chanty,  2  Swanst.  529.  And  upon 
a  subsequent  occasion  it  was  re- 
marked by  the  same  learned  judge 
that,  "  as  the  institution  of  these 
grammar  schools  was  expressed  by 
the  legislature  to  be  for  the  pur- 
pose, among  others,  of  forwarding 
the  progress  of  the  Reformation  ^ 
we  find  in  almost  all  of  them  pro- 
visions made,  that  there  should  be 
to  a  considerable  extent,  prayer  and 
attendance  upon  public  worship 
according  to  the  ritual  of  the  re- 
formed Church."  Att.  Gen.  v.  Earl 
of  Mansfield,  2  Russ.  526,  7. 
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The  same  means  for  the  same  ends  were  adopted  by  queen 
Elizabeth.  She  is  also  well  known  eminently  to  have  distin- 
guished herself  by  the  efforts  which  she  from  time  to  time  made 
during  her  reign,  not  only  to  afford  relief  to  the  poorer  classes 
of  her  subjects,  but  also  to  foster  and  extend  the  limits  of 
charity  in  general ;  nor  can  anything  be  required  in  this  place 
beyond  a  mere  statement  of  the  statutes  which  were  passed  for 
the  purpose.  Before  coming  to  these,  however,  it  may  be  well 
to  give  the  effect  of  that  which  has  been  described  as  the  only 
enactment  occurring  previously  to  the  dissolution  of  the 
monasteries. 
2  Hen.  6,  st  1,       The  act  just  referred  to  is  that  of  the  2  Hen.  5th,  stat.  1,  c.  1. 

c    1« 

The  preamble  sets  forth  that  many  hospitals  founded  as  well  by 
the  noble  kings  of  the  realm  and  lords  and  ladies,  as  by  divers 
other  estates  to  the  honour  of  God  and  of  his  glorious  mother, 
in  aid  and  merit  of  the*  souls  of  the  said  founders,  to  the  which 
hospitals  the  said  founders  had  given  a  great  part  of  their 
moveable  goods  for  the  building  of  the  same,  and  a  great 
part  of  their  lands  and  tenements  therewith  to  sustain  impotent 
men  and  women,  lazars,  men  out  of  their  wits,  and  poor  women 
with  child,  and  to  nourish,  relieve,  and  refresh  other  poor  people 
in  the  same  were  then  for  the  most  part  decayed,  and  the  goods 
and  profits  misemployed.  The  act  then  provides  for  the  refor- 
mation of  these  abuses.  As  to  those  hospitals  which  were  of 
the  patronage  and  foundation  of  the  king,  the  ordinaries  by 
virtue  of  the  king's  commission  were  to  institute  inquiries 
respecting  them,  and  certify  their  inquisitions  into  the  king's 
chancery.  And  as  to  all  other  hospitals  they  were,  after  due 
inquiry,  to  make  the  necessary  corrections  and  reformation. 
Remarks  sug-  This  act  is  of  importance  in  an  historical  point  of  view,  as 
act.  showing  that  notwithstanding  the  several  statutes  of  mortmain 

which  preceded  it,  truly  charitable  purposes  failed  not  to  meet 
with  very  general  encouragement,  though  it  must  be  admitted 
that  one  of  the  motives  disclosed  in  the  preamble  was  of  a  mis- 
taken and  superstitious  character.  It  appears  also  from  the 
enumeration  ofo^jects  which  it  contains,  how  extensive  a  range 
institutions  of  this  kind  formerly  took  in. 
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The  first  notice  of  public  charities  taken  by  the  legislature  i  £!«.  c.  4. 
after  Elizabeth*s  accession  to  the  throne  occurs  in  the  act  passed 
for  the  restitution  of  the  first-firuits  to  the  crown  (1  Eliz.  c.  4), 
in  which  there  is  a  provision  exempting  hospitals  and  schools 
firom  the  payment  thereof,  s.  40.  In  the  same  act  also  there 
are  provisions  in  favour  of  the  two  Universities,  the  Colleges  of 
Eton  and  Winchester,  and  the  Chapel  of  St  George,  at 
Windsor,  ss.  34, 35. 

The  next  statute  in  point  of  time  is  the  13  Eliz.  c.  10,  which  13  EUz.  c.  10. 
was  one  of  the  acts  passed  for  the  purpose   of  regulating  is  Eliz! c.  6.' 
ecclesiastical  and  eleemosynary  leases,   and  which,  as  is  well  agEiJ^c^s'^ 
known,  was  followed  by  the  14  Eliz.  c.  14,  explaining  the  for-  *3  EUx.  c.  9. 
mer  act,  and  afterwards  by  the  18  Eliz.  c.  6  &  11;  the  39  Eliz. 
c.  5,  s.  S;    and  the  43  Eliz.  c.  9,  s.  8.     These  it  is  not  here 
necessary  to  enter  upon. 

One  of  the  acts  just  mentioned  however,  that  of  the  14  Eliz. 
c.  14,  was  not  confined  to  the  regulation  of  leases.  It  had 
another  and  a  primary  object  in  view  of  some  importance.  But 
before  we  state  what  this  was,  it  may  be  well  to  notice  very 
briefly  the  13  Eliz.  c.  17,  by  which  the  Earl  of  Leicester  was  13  EUz.  c.  17. 
authorized  to  found  a  hospital  in  Warwick  or  Kenilworth,  for 
relief  of  poor  and  impotent  people,  which  hospital  was  to  have 
capacity  to  purchase  lands  of  a  stated  value. 

The  14  Eliz.  c.  14,  after  setting  forth  in  the  preamble  that  14  Eliz.  c.  14. 
certain  hospitals  had  been  erected  by  Edward  the  6th,  and 
Henry  the  8th,  and  that  lands  had  been  given  by  other  per- 
sons, and  it  was  hoped  many  more  would  likewise  charitably 
give ;  and  that  many  of  such  gifts  and  assurances  had  been 
and  were  likely  to  be  made  by  the  last  wills  of  the  givers 
thereof,  at  which  time  for  want  of  counsel  or  other  opportuni- 
ties, it  might  happen  that  the  right  name  of  the  said  corpora- 
tions should  not  be  truly  expressed,  whereby  some  question  might 
grow  of  the  validity  of  such  grants,  gifts,  or  devices.  It  was 
enacted  that  all  gifts,  grants,  legacies,  devices,  and  assurances, 
made,  or  to  be  made  of  any  lands,  tenements,  and  heredita- 
ments, by  will,  feofiment,  or  otherwise,  to  the  use,  or  for  the 
relief  of  the  poor  in  any  hospital  then  remaining,  and  being 
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in  esse,  and  employed  to  the  relief  and  maintenance  of  the 
poor  in  the  said  hospitals,  should  be  as  good  and  available  in 
law  according  to  the  true  meaning  of  any  such  donor,  &Cy  as 
if  the  said  corporation  had  been  or  were  in  the  writings  or 
deeds  of  such  gifts,  grants,  devise,  or  assurance,  or  in  such 
last  will,  or  testament,  rightly  or  truly  named ;  saving  to  all 
persons  other  than  such  donor,  &c.  their  heirs  and  successors, 
their  rights  and  interests  in  the  lands  given. 

ObwmitkmB  Though  this  enactment,  owing  to  the  determinations  which 
have  been  come  to  upon  the  Statute  of  Charitable  Uses,  can 
have  little  effect  at  the  present  day,  it  b  yet  looked  upon  by 
the  author  as  possessing  so  much  of  importance  by  reason  of 
its  being,  in  all  probability,  the  foundation  upon  which  several 
of  those  determinations  were  built,  as  that  it  ought  not  alto- 
gether to  be  lost  sight  of.  The  act  it  will  be  observed,  is  in 
terms  confined  to  hospitals  existing  at  the  time  of  its  being 
passed,  or  as  the  statute  has  it,  to  those  which  were  then  in 
esse^  and  could  not  therefore  it  should  seem  to  be  extended  to 
hospitals  erected  subsequently.  The  decisions  however  upon 
the  other  statutes  of  this  description  have  been  of  such  an  ex- 
traordinary character,  that  it  may  perhaps  be  doubted  whether 
it  must  not  be  considered  otherwise,  on  the  ground  that  the 
bias  of  the  courts  on  the  side  of  Charity  set  in  with  so  strong 
a  current,  as  to  bear  down  any  particular  expressions  which 
might  happen  to  stand  in  the  way. 

31  Eliz.  c.  6.  It  will  only  be  requisite  here  just  to  glance  at  the  next  suc- 
ceeding statute,  that  of  the  31st  Eliz.  c.  6,  the  object  of  which 
was  to  redress  the  abuses  which  had  grown  up  in  elections 
and  presentations  to  churches,  colleges,  schools,  hospitals, 
halls,  and  societies.  These  it  was  endeavoured  to  put  a  stop 
to  by  means  of  a  variety  of  penalties,  many  of  them  very 
severe. 

35  Eliz.  c.  7.  We  now  come  to  two  statutes  (the  35  Eliz.  c  7,  s.  27,  and 

the  39  Eliz.  c.  5),  which  allowed  for  a  limited  time  of  the 
erection  and  endowment  of  hospitals,  or  abiding  and  working- 
houses  for  the  poor.  These  were  incorporated  by  the  latter 
act,  which  concluded  with  a  direction  that  such  construction 
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should  be  made  upon  it  as  should  be  most  beneficial  and 
available  tar  the  maintenance  of  the  poor>  and  for  repressing 
all  devices  contrary  to  the  true  meaning  of  the  act  This  was 
afterwards  made  perpetual  by  the  21  Jac.  \,  c.  1. 

The  last  mentioned  act  of  Elizabeth  was  immediately  followed  39  £iiz.  c.  6. 
by  one  of  a  remedial  description.    By  the  39  EUz.  c.  6,  the 
queen  was  authorized  to  award  commissions  to  inquire  of  lands  or 
goods  given  to  hospitals  or  other  charitable  uses  misemployed 
and  to  reform  them. 

But  few  statutes  remain  to  be  noticed.    Those  which  do.  SEliz.c.  11. 

Oft  KH*  f»  3 

show  still  more  plainly  the  separation  which  was  going  on  39  euz*  c.  4. 
between  the  compulsory  system  of  charity^  and  that  which  is  ^  *^"'  ^'  ^*' 
spontaneous.  Besides  the  provisions  made  for  the  poor  in 
the  acts  already  mentionedi  as  having  been  passed  for  the 
8iq[q>ression  of  vagrancy,  there  were  others  which  were  solely 
directed  to  that  purpose.  See  the  8  Eliz.  c.  11>  s.  4;  the  85 
Eliz.  c.  3,  and  the  39  Eliz.  c.  4,  and  c.  21. 

These  efforts  of  the  legislature  were  afterwards  matured  in  43  Eliz.  c.  2. 
the  4iSrd  year  of  the  queen,  when  parliament  concurrently  43  Eliz.  c.  4! 
passed  three  several  measures,  the  first  directed  to  the  relief 
of  the  poor,  and  which  has  usually  been  referred  to  as  the 
foundation  of  the  system  of  poor  laws  so  long  prevailing  in 
this  kingdom ;  the  second  to  the  relief  of  soldiers  and.  ma- 
riners, which  so  far  as  it  may  not  have  been  done  away  with 
by  other  provisions  has  since  been  lost  in  the  former ;  and  the 
third  to  the  redress  of  abuses  in  the  administration  of  pro- 
perty devoted  to  charitable  purposes.  By  these  three  enact- 
ments, the  43  Eliz.  c.  3,  3,  and  4,  the  separation  just  men- 
tioned became  complete,  and  has  so  continued  to  the  present 
day. 

We  have  thus  endeavoured  to  give  a  rapid  sketch  of  the 
rise  and  direction  of  charities  in  this  country.  The  reign  of 
Elizabeth  it  vdll  be  perceived,  was  fertile  in  the  Encourage- 
ments afforded  to  those  objects  which  the  law  approved  of, 
and  under  the  auspices  of  this  princess  charitable  donations 
became  firequent  after  the  Reformation.  But  in  proportion  as 
these  were  multiplied,  it  was  to  be  expected  that  the  adminis- 
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tration  of  property  so  appropriated,  would  be  attended  ¥dth 
negligence  and  malpractice.  Accordingly  we  find  the  l^is- 
lature  on  three  several  occasions  stepping  in  for  the  purpose 
of  putting  a  stop  to  abuses  of  this  description.  It  is  to  the 
statute  passed  upon  the  last  of  these  occasions,  though  profes- 
sing to  be  a  measure  purely  remedial,  that  we  are  indebted  for 
almost  the  whole  of  our  system  on  the  subject  of  charitable 
gifts,  their  comprehensive  nature  and  slender  requisites — a 
system  however  which  has  received  in  comparatively  modem 
times  severe  and  salutary  checks.  But  in  attributing  an  ope- 
ration of  so  extensive  and  influential  a  character  to  this  statute, 
it  will  not,  the  author  is  convinced,  escape  the  reader's  atten- 
tion that  out  of  the  preceding  acts  of  the  legislature,  there  are 
some  which  evidently  paved  the  way  for  many  of  those  de- 
cisions and  resolutions  which  were  come  to  respecting  it,  and 
which  may  be  among  the  first  to  excite  his  surprise. 
Jurisdiction  of  Although  however  the  statute  is  of  that  nature  which  has 
Chancers  not  above  been  described,  yet  it  has  by  no  means  taken  away  the 
afiected  by  the  jurisdiction  of  the  Court  of  Chancery.     By  the  constitution  of 

the  laws  of  England  the  king  has  an  original  right,  pro  bono 
publico,  to  superintend  the  care  and  management  of  charities ; 
Gower  v,  Mainwaring,  2  Ves.  sen.  89.  As  parent  patrice  he 
affords  a  peculiar  protection  to  several  classes  of  persons  or  ob- 
jects who  are  incapacitated  firom  adequately  protecting  them- 
selves ;  Berty  v.  Lord  Falkland,  2  Vem.  333.  This  inter- 
ference, while  it  is  a  high  privilege  of  those  by  whom  it  is  en- 
joyed, is  at  the  same  time  a  bright  ornament  of  the  crown. 
The  act  in  question  therefore  being  silent  on  the  subject,  the 
right  thus  possessed  by  the  crown  remains  as  before,  and  that 
right  is  exercised  by  the  king  in  his  High  Court  of  Chancery, 
forming  in  fact  part  of  its  original  jurisdiction.  We  know  too, 
and  this  we  may  observe  in  the  language  of  Lord  Chancellor 
Macclesfield,  that  abstracted  from  the  statute  of  Elizabeth,  and 
antecedent  to  it,  as  well  as  since,  it  has  been  every  day's  prac- 
tice to  file  informations  in  Chancery  in  the  Attorney  General^s 
name  for  the  establishment  of  charities ;  Eyre  v.  Counter  of 
Shaftesbury,  2  P.  Wras.   119;  S.  C.  2  Eq.  Abr.  710,  pi.  3, 
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755y  pi.  4;  Gilb.  Eq.  R.  172.  Nor  is  this  mode  of  proceeding 
confined  to  cases  which  were  looked  upon  as  charities  before 
the  statute ;  but  all  others^  though  growing  out  of  the  act  itself^ 
must  be  taken  to  be  within  the  extensiveness  of  this  proceeding 
in  the  name  of  the  Attorney  General ;  Att,  Gen.  v.  Brereton, 
2  Ves.  sen.  426. 

In  bringing  the  present  chapter  to  a  close,  the  writer  ven-  Object  of  this 
tures  to  indulge  in  a  hope,  that  it  may  be  found  not  ill  calculated 
to  fulfil  the  office  for  which  it  was  designed,— that  of  serving 
as  an  Introduction  to  the  statute  of  Charitable  Uses.  Having 
been  thus  made  subservient  to  the  chapter  which  is  now  to 
follow,  the  subjects  embraced  in  it  have  necessarily  been 
touched  upon  very  slightly ;  but  still  it  is  hoped  sufficiently  so, 
to  esciq>e  the  charge  of  obscurity. 
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CHAPTER  II. 


INVESTIGATION   OF   THE   STATUTE  OP   CHARITABLE   USES. 


Preamble  of  \y£  now  come  to  the  statute  itself.     The  preamble  sets 

the  act. 

forth  that  property  of  every  kind  had  been  given^  limited^  ap- 

pointed^  and  assigned  by  the  queen  and  other  well  disposed 

persons,  for  some  or  other  of  the  purposes  there  specified,  of 

Purpoaes  enu-  which  the  following  is  an  enumeration.     Relief  of  aged  and  im- 

in.  potent  and  poor  people ;  maintenance  of  sick  and  maimed  soldiers 

and  mariners;  schools  of  learning;  free  schools;  scholars  in  uni- 
versities; houses  of  correction;  repair  of  bridges^ports,  havens, 
causeways,  churches,  sea-banks,  and  highways  ;  education  and 
preferment  of  orphans ;  marriages  of  poor  maids  ;  supportation 
and  help  of  tradesmen,  handicraftsmen,  and  persons  decayed ; 
relief  or  redemption  of  prisoners  or  captives ;  and  aid  or  ease 
of  any  poor  inhabitants  concerning  payment  of  fifteens,  setting 
out  of  soldiers,  and  other  taxes.  It  then  recites  that  the  lands 
and  effects  so  appropriated  had  not  been  duly  employed,  and 
for  redress  and  remedy  of  such  abuses  and  breaches  of  trust, 
proceeds  to  enact  that  it  should  be  lawftil  for  the  Lord  Chan- 
.  .  cellor,  or   Lord   Keeper  of  the   Great  Seal,    and  for    the 

CommiMioners  t-^     i 

to  be  appointed  Chancellor  of  the  Duchy  of  Lancaster  within  their  respective 

ceUor  oAord  jurisdictions,  to  award  commissions  to  the  bishop  of  the  diocese 

cbancellor  of  *"*^  ^^^  chancellor  (in  case  there  should  be  any  bishop  of  that 

ducby  of  Lan-  diocese  at  the  time)  and  to  other  persons  authorizing  them,  or 

caller  to  inquire 

intomiMmploy-  any  four  of  them,  to  inquire  as  well  by  the  oaths  of  twelve  men, 
TCity  dVoted  ^  ^y  ^1  oilier  good  and  lawful  ways  and  means  of  all  gifts, 
to  cbarttable      limitations,  assignments,  and  appointments,  and  of  the  abuses, 

breaches  of  trust,  mis-employments,  and  mis-government  of  any 
lands,  tenements,  rents,  annuities,  profits,  hereditaments,  goods. 
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chattels,  money,  or  stocks  of  money,  theretofore  given,  limited, 
appointed,  or  assigned,  or  which  thereafter  should  be  given, 
limited,  appointed,  or  assigned,  to  or  for  any  the  charitable  and 
godly  uses  before    rehearsed.     And  that  the  commissioners,  Modeofpro- 
or  any  four  of  them  (upon  calling  the  parties  interested  in  any  comm«rioiierB. 
such  lands,  &c.)  should  make  inquiry  by  the  oaths  of  twelve 
men  or  more  of  the  county,  (the  parties  interested  being  allowed 
their  challenge,)  and  upon  such  inquiry  hearing  and  examin- 
ing thereof  set  down  such  orders  judgments  and  decrees,  as 
the  said  lands  &c.  might  be  duly  and  faithfully  employed  to 
and  for  such  of  the  charitable  and  godly  uses  and  intents 
before  rehearsed  respectively,  for  which  they  were  given  limited 
assigned,  or  appointed  by  the  donors  and  founders  thereof^ 
which  orders  judgments  and  decrees,  not  being  contrary  or  re-  ^**?5??J2* 
pugnant  to  the  orders  statutes  or  decrees  of  the  donors  or  ing,  unless  re- 
founders,  should  by  authority  of  the  then  Parliament  stand  firm  ^^^ned.^' 
and  goodaccording  to  the  tenor  and  purport  thereof,  and  should 
be  executed  accordingly,  until  the  same  should  be  undone  or 
altered  by  the  Lord  Chancellor,  or  Lord  Keeper,  or  the  Chan- 
cellor  of  the  County  Palantine  of   Lancaster  respectively 
within  their  several  jurisdictions,  upon  complaint  by  any  party 
grieved  to  be  made  to  them. 

Sect.  S.     It  is  then  provided  that  the  act  should  not  ex-  ^xceptkn  of 

.  .  1       ^  11  n    ^»T  uniTeraities, 

tend  to  the  two  Umversities,  the  Colleges  of   Westminster,  colleges  of 
Eton,   or  Winchester,  or  to   any    Cathedral,  or  Collegiate  EtonwIdWiB- 
Church.  ""^^^  ^ 

cathedral 

Sect.  3.    Also  that  it  should  not  extend  to  any  city  or  town  churches. 
corporate,  or  to  any  lands  or  tenements  given  to  the  uses  afore-  Alioof  cities  or 

towns  corpo* 

said  within  any  such  city  or  town  corporate,  where  should  be  rate,  colleges, 
a  special  governor  or  governors  to  govern  or  direct  such  lands^  fi^schooto 
tenements,  or  things  disposed  of  to  any  the  uses  aforesaid ;  nor  ^^^^  g?T®'- 

'  °    ^  *  '^  '  nors  or  Tisitors 

to   any  college,  hospital,  or  free-school  which   should  have  to  direct  and 
special  visitors  or  governors  or  overseers  appointed  them  by  charii^ble  gifts. 
their  founders. 
Sect.  4.   It  is  further  provided  that  the   jurisdiction    or  P^^i^'* 

iurisdiction  to 

power  of  the  ordinary  should  not  be  prejudiced.  remain. 
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Integrity  of 
commiinoners 
and  jurors. 


BonA  fide  pur- 
chtsers  pro- 
tected. 


Recompenie 
by  penons 
breaking  trust 
or  committing 
fraud. 


Lands  assured 
to  her  Majesty, 
Henry  8, 
Edward  6,  or 
queen  Mary 
excepted  out  of 
the  act. 


Commissioners* 
decrees  to  be 
certified  into 
Chancery,  or 
court  of  county 
palatine  of 
Lancaster. 


Order  for  exe- 
cution of  com- 
missioners' de- 
crees. 


Remedy  for 
persons  ag- 
flrieTed  by  such 
decreM* 


Sect.  5.  That  no  person  should  be  appointed  or  act  as 
commissioner  or  juror  who  should  have  possession  of  or  pretend 
title  to  any  of  the  said  lands  or  other  property. 

Sect  6.  That  bond  fide  purchasers  without  notice  should 
not  be  impeached  by  the  decrees  ororders  of  the  commissioners 
for  or  concerning  their  estate  or  interest  in  any  lands,  &c.  given, 
limited,  or  appointed  to  charitable  uses.  But  that  nevertheless 
the  commissioners  should  make  decrees  and  orders  for  recom- 
pense to  be  made  by  any  person  or  persons,  who,  being  put  in 
trust  or  having  notice  of  the  charitable  use,  should  break  the 
trust  or  defraud  the  use,  and  also  against  their  heirs,  executors, 
and  administrators,  having  assets  in  law  or  equity,  so  far  as  the 
same  assets  would  extend. 

Sect.  7.  The  act  then  proceeds  to  except  out  of  the  authority 
vested  in  the  commissioners,  all  lands  and  hereditaments  in  any 
manner  assured  or  come  to  the  queen's  Majesty,  or  to  Henry 
the  8th,  Edward  the  6th,  or  queen  Mary  ;  but  enacts,  that  if 
any  such  should  have  been  given,  appointed,  or  assigned  to 
charitable  uses  since  the  beginning  of  her  Majesty's  reign, 
that  they  should  be  within  the  scope  of  the  commissioners' 
inquiry. 

Sect.  8.  It  then  goes  on  to  enact  that  all  orders,  judgments, 
and  decrees  of  the  commissioners  should  be  certified  under  seal 
into  the  Court  of  Chancery,  or  into  the  Court  of  Chancery 
within  the  County  Palatine  of  Lancaster,  according  to  the  juris- 
diction, within  such  convenient  time  as  should  be  limited  in  the 
commissions. 

Sect.  9.  And  that  the  Lord  Chancellor,  or  Lord  Keeper,  and 
the  Chancellor  of  the  Duchy  should  within  their  several  juris- 
dictions take  such  order  for  the  due  execution  of  all  or  any  of 
the  said  judgments,  decrees,  and  orders,  as  to  either  of  them 
should  seem  fit  and  convenient. 

Sect.  10.  The  act  lastly  provides  a  remedy  for  persons 
aggrieved  by  the  orders  or  decrees  so  certified  by  the  commis- 
sioners, by  declaring  that  complaint  might  be  made  to  the 
Lord  Chancellor,  or  Lord  Keeper,  or  the  Chancellor  of  the 
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Duchy  of  Lancaster  for  redress ;  and  that  upon  such  complaint 
the  said  Lord  Chancellor^  or  Lord  Keeper,  or  the  said  Chan- 
cellor of  the  Duchy  might  according  to  their  several  jurisdictions 
by  such  course  as  to  their  wisdom  should  seem  meetestj  the 
circumstances  of  the  case  considered,  proceed  to  the  examina- 
tion, hearing,  and  determining  thereof;  and  upon  hearing 
diereof  should  and  might  annul,  diminish,  alter  or  enlarge  the 
orders,  judgments,  and  decrees  of  the  commissioners,  as  should 
be  thought  to  stand  with  equity  and  good  conscience  according 
to  the  true  intent  and  meaning  of  the  donors  and  founders ; 
and  should  and  might  tax  and  award  good  costs  of  suit  by  their  Costs  in  ctM  of 
discretions  against  such  persons  as  they  should  find  to  complain  ^uSm!^  ^^™* 
unto  them  without  just  and  sufficient  cause. 

It  is  apparent  firom  the  very  words  of  this  statute  that  its  Act  retrotpec- 
operation  was  not  prospective  merely,  but  also  retrospective. 
For  this  position  no  authority  can  be  wanting,  yet  as  notice  of 
the  fiict  has  found  its  way  into  the  reports,  it  may  be  well  to 
state  where  the  mention  of  it  is  to  be  met  with,  which  is  in 
2  Russ.  419,  420. 

There  is  one  observation,  arising  out  of  the  particular  juris-  Jurisdiction  of 
diction  given  to  the  Court  of  Chancery  by  the  act,  which  it  roh,,'  ° 
seems  right  to  make  in  this  place,  although  consistently  with 
the  plan  of  the  work  it  might  more  properly  be  left  for  a  sub- 
sequent page.  The  act  it  will  have  been  seen  mentions  only 
the  Lord  Chancellor  and  Lord  Keeper,  and  omits  all  reference 
to  the  Master  of  the  Rolls.  Nevertheless  Sir  Joseph  Jekyll, 
and  most  of  the  bar  thought  that  by  the  statute  the  Master  of 
the  Rolls  might  have  an  appeal  from  the  commissioners  of 
charitable  uses,  as  the  Chancellor  might  have,  and  might  affirm 
the  decree,  and  give  costs,  notwithstanding  the  statute  mentions 
only  the  Chancellor ;  but  Mr.  Edwards,  the  Register,  said  it 
had  always  been  an  exception,  and  therefore  the  Master  of  the 
Rolls  would  do  nothing  in  it.  llockley\.Kelley,Prec.Chan.  111. 

The  other  and  more  important  considerations  arising  out  of  the 
act  have  reference  first  to  the  preamble,  and  secondly  to  that 
portion  of  the  enacting  part  which  specifies  the  subjects  of  inquiry. 
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ObjecU  com' 
priMdin  the 
pretmble. 


With  respect  to  the  preamble,  it  takes  in  a  much  wider  range 
than  could  previously  have  been  assigned  as  the  limits  of 
charity.  It  embraces  a  variety  of  persons,  acts,  or  objects  to 
whichi  and  to  such  as  are  analogous,  the  expression  **  charitable 
purposes  *'  has  since  been  applied,  not  because  they  can  with 
propriety  be  called  charitable,  but  because  that  denomination  is 
by  the  statute  given  to  all  the  purposes  described ;  see  Morice 
v.  Bp.  of  Durham^  10  Ves.  541.  By  some  indeed  an  opinion 
seems  at  one  time  to  have  been  entertained,  that  there  could  be 
no  charity  but  what  was  within  the  express  terms  of  the  act ; 
AtL  Gen.  v.  Hewer^  2  Vem.  387.  This  notion,  however,  was 
incorrect ;  for  not  only  are  those  purposes  considered  charitable 
which  the  statute  enumerates,  but  also  many  others  which  by 
analogy  are  deemed  to  be  within  its  spirit  and  intendment; 
Turner  v.  Ogden^  1  Cox,  316;  Morice  y.  Bishop  of  Durham^ 
9  Ves.  405.  In  the  one  way  or  the  other  therefore  the  legal 
signification  of  the  term  charity  is  to  be  takenin  modem  times  as 
derived  chiefly  from  the  statute  of  the  Queen ;  see  9  Vesey,  405. 
For  the  present  this  generalstatementwill  suffice,  though  the  par- 
ticular charities  which  have  come  before  the  courts,  and  which 
have  been  decided  to  be  within  the  act  will  shortly  be  noticed. 


Subjects  of  in- 
(|uify  men- 
tioned in  the 
act. 


Extraofdinary 

construction 

adopted. 


We  now  turn  to  the  subjects  of  inquiry  prescribed  by  the 
statute.  These  we  find  to  be  breaches  of  trust  and  misemploy* 
ments  of  lands  and  other  property  **  theretofore  given,  limited, 
appointed,  or  assigned,  or  which  thereafter  should  be  given, 
limited,  appointed,  or  assigned  to  or  for  any  the  charitable  or 
godly  uses  therein  before  rehearsed,"  and  certainly  the  student 
would  be  little  apt  to  imagine  that  anything  could  be  found 
lurking  in  these,  words,  which  might  tend  to  enlarge  the  power 
of  <Usposition  over  real  estate  either  by  deed  or  will  with  res- 
pect to  charitable  objects,  or  rather  which  might  take  firom  and 
deprive  the  heir  in  fiivor  of  those  objects,  and  enrich  them  soldy 
at  his  expense.  By  a  singular  perversion,  however,  of  gramma- 
tical construction,  it  was  held  that  the  words  ^^  limited  "  and  *'  ap- 
pointed,** which  are  in  fact  merely  descriptive  of  some  of  the  modes 
whereby  property  might  then,  as  now,  be  given  or  conveyed. 
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were  in  equity  endowed  with  an  extraordinary  efficacy.    They 
were  considered  as  curing  all  such  defects  as  the  want  of  livery 
of  seisin  and  attornment,  which  were  therefore  in  charity  cases 
rendered  wholly  unnecessary;   Duke,  109,   110;    1  Eq.  Ca. 
Abr.  97*     It  was  also  held  that  a  remainder  limited  to  charity 
might  be  upheld  by  a  benign  and  favorable  interpretation  of  the 
statute  without  a  particular  estate  to  support  it;  Plate  v.  St.  John's 
ColL  Camb.  Duke's  Ch.  Uses,  by  Bridgman,p.  379.  Then  again 
as  regards  testamentary  dispositions,  it  was  declared  that  a  de* 
viae  of  copyhold  lands  to  the  use  of  a  charity  was  good  as  an 
appointment  without  a  surrender ;  Rivetfs  case,  Moor,  890, 
pi.  1253 ;  3  Ch.  Rep.  220;  Chard  v.  Opie,  Finch,  75;  Att.  Gen. 
V.  Bamesj  2  Vem.  598 ;  Tuffnell  v.  Page^  2  Atk.  37 ;  and  see 
Jilt.  Gen.  V.  Andrews^  1  Ves.  sen.  225.  (a)     So  a  devise  to  a 
corporation  for  charitable  uses  was  looked  upon  in  the  same 
light,  notwithstanding  devises  to  corporations  were  expressly 
excepted  out  of  the  statute  of  wills.    Such  a  devise  could  not, 
in  the  face  of  that  statute,  be  declared  good  as  a  will^  but  the 
act  under  consideration  was  said  to  validate  and  authorize  the 
disposition  by  way  of  appointment^  or  declaration  of  trust; 
FloocTs  CBse^  Hob.  136;    Collisons  case,  ibid.  B.C.  nomine 
Rollers  or   Rolfs  case.   Moor,  888 ;    TTie  King  v.  Newman^ 
1  Lev.  284;  Mayor  of  Bristol  v.  Whitton^  Duke's  Ch.  Uses,  by 
Bridgman,  377 ;  HiUam's  case,  ih,  375 ;  see  also  Wilm.  Op.  and 
Judg.  11,  12,  13,  21.  (6)     And  in  the  somewhat  analagous 
case  of  a  devise  to  the  churchwardens  of  a  parish  to  a  charitable 

(a)  All  testamentary  dispositions     general  cases,  and  which  practice 


of  copyhold  lands  are  considered  to 
operate  as  appointments  or  declara- 
tkms  of  the  use;  1  Bulstr.  200. 
Att.  Gen.  v.  Vigor,  8  Ves.  286. 
And  see  Brodie  v.  Barry,  2  Ves.  & 

B.  133.  Also  2  Ves.  sen.  71,  &  3  B. 

C.  C.  231.  The  statute  therefore 
may  not  be  thooght  to  have  been  so 
strained  in  this  case  as  in  others 
where  the  same  colour  or  pretence 
did  not  exist.  Biesides  the  subse- 
quent practice  which  obtained  of 
supplpng  the  want  of  surrenders  in 


was  in  fact  taken  from  the  decisions 
enumerated  in  the  text,  may  seem 
to  justify  the  Courts  in  this  par- 
ticular instance.  That  this  idea  of 
supplying  the  want  of  surrenders 
began  after  the  statute  of  charita- 
ble uses  ;  see  Rumbold  v.  Rum- 
bold,  3  Ves.  69. 

(6)  A  similar  remark  to  that  made 
in  the  concluding  part  of  the  last 
note  appears  to  be  here  suggested 
by  the  case  of  Sonley  v.  The  Clock- 
makers*  Company,  1  B.  C.  C.  81 


cZ 


20 


Investigation  of  the  Statute 


[Bk.1. 


use,  the  disposition  was  in  Chancery  decreed  to  be  good  by  the 
words  limited  and  appointed  contained  in  the  act ;  Pennyman  y. 
Jenny y  Duke*sCh.  Uses,  by  Bridgman,  374 ;  see  also  2  Vent.  340. 
Nay  further,  a  devise  or  settlement  by  tenant  in  tail,  who  neither 
levied  a  fine  nor  suffered  a  recovery,  was  held  to  be  a  good  ap- 
pointment under  this  statute  of  charitable  uses,  both  against 
the  issue  in  tail  and  the  remainder-men ;  Tay  v.  Slaughter^ 
Prec.  Cha.  16 ;  Att.  Gen.  v.  Rye,  2  Vern.  453,  S.  C. ;  Prec 
Cha.  16 ;  (o)  Att.  Gen,  v.  Burdet,  ib.  755 ;  and  see  Plate  v. 
St.  JohrCs  College,  Cambridge,  utsup. ;  also  3  Cha.  Rep.  154; 
Prec.  Cha.  272 ;  Gilb.  Rep.  45.  But  even  this  is  not  all,  for 
where  a  person  seised  of  lands  in  capiie  as  tenant  in  tail  de- 
vised the  whole  of  such  lands,  giving  to  one  an  estate  for  life 
and  a  remainder  upon  that  estate  to  a  charity,  the  determina- 
tion was  that  the  whole  lands,  though  being  held  in  capite 
only  two  parts  were  divisible,  passed  by  the  will ;  that  the  estate 
tail  was  barred  by  the  devise  to  the  charitable  use ;  that  the 
particular  estate  could  not  take  effect ;  but  that  the  remainder 
to  the  charity  was  good.  This  case  is  cited  by  Lord  Rosslyn, 
from  Duke*sCh.  Uses  (6)  in  Rumbold  v.  Rumbold,  3  Ves.  70;  see 
also  as  to  a  devise  of  lands  in  capite,  Flood  or  Floyd's  case, 
Hob.  136, and  Duke's  Ch.  Uses,  by  Bridgman, 363 ;  Chrisfs Hos- 
pital y.  HaiDes,  ibid.  370.     There  are  many  other  decisions 


(a)  In  this  case  it  was  stated  to 
have  been  the  intention  of  the  act 
in  question  to  make  the  disposition 
of  the  party  as  free  and  easy  as  his 
mind,  and  not  to  oblige  him  to  the 
observance  of  any  form  or  cere- 
mony :  and  in  another  case  which 
is  there  cited,  the  statute  of  the 
queen  was  said  to  be  an  enabling 
act  giving  power  in  any  manner  to 
dispose  to  charitable  usev !  Many 
other  similar  expressions  are  to  be 
met  with.  Upon  one  occasion 
Lord  Hardwicke  is  reported  to  have 
s^d,  that  such  appointments  as 
those  mentioned  in  the  text  had  got 
the  better  of  the  statute  de  donis 


and  copyhold  estate.  In  Adlington 
V.  Cann,  3  Atk.  150.  Lord  North- 
ington  also  observed,  that  there 
were  old  precedents,  where  by  a 
perverse  and  mistaken  construction 
of  the  statute  of  Elizabeth,  the  court 
enabled  persons  to  give  to  charitieay 
who  had  no  power  to  do  so  by  law. 
In  Att.  Gen.  v.  Bradley,  1  Eden* 
487. 

(6)  The  author  has  not  been  able 
to  meet  with  this  case  in  Duke ; 
but  if  it  ever  occurred.  Lord  Ross- 
lyn,  when  speaking  of  the  decision, 
might  well  call  it  a  strange  deter- 
mination .  He  described  it  as  being 
contrary  to  every  principle. 
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of  a  similar  nature  to  the  above  which  may  be  seen  collected  in 
Duke's  Charitable  Uses. 

The  ground  of  these  decisions  appears  to  have  been  a  sup-  Ground  of  de- 

CUIOQS. 

posed  discovery  of  intention  on  the  part  of  the  legislature  to 
remedy  and  supply  all  defects  and  omissions  in  point  of  form. 
Wherever  therefore  a  disposition  was  purported  to  be  made  by 
a  person,  who  had  a  legal  capacity  to  give  in  any  way,  the  in- 
tention to  devote  the  subject  of  the  gift  to  charity,  however  im- 
properly executed,  was  laid  hold  of  as  a  foundation  for  supplying 
cnrery  imperfection  in  the  mode  of  donation ;  see  Wilm.  Op. 
and  Judg.  p.  12.  It  was  considered  also  as  respects  dispo- 
sitions of  a  testamentary  character  that  the  act  of  Elizabeth, 
being  subsequent  in  point  of  date,  must  be  held  to  have 
superseded  and  repealed  pro  tanto  the  statute  of  wills ;  1  P. 
Wms.  249.  This  would  have  been  a  proper  determination 
enough,  provided  the  one  had  contained  an  enactment  of  a  dif- 
ferent purport  from  the  other,  in  which  case  the  first,  though 
not  expressly  repealed,  must  yet  be  considered  to  have  been 
so ;  but  here  the  courts  have  turned  words  of  mere  description 
into  words  of  enactment ^  contrary  to  all  the  rules  of  construc- 
tion and  the  obvious  meaning  of  the  words  employed. 

They  did  not  go  all  lengths  however,  for  where  copyholds  Inwhatctsei 
had  not  been  surrendered  to  the  use  of  a  will,  and  there  were  deviated  from 
prior  limitations  in  tail  to  individuals,  Lord  Chancellor  Camden  J^ctioiu  ^*^^'** 
would  not,  by  supplying  a  surrender  in  favour  of  a  charity, 
ufce  from  the  heir  at  law  what  descended  to  him ;  for  the  court 
would  have  had  either  to  supply  the  surrender  in  toto,  or  wait 
till  the  charity  took  place,  which  might  never  have  happened, 
as  the  preceding  tenant  in  tail  might  have  barred  the  charity ; 
jitt.  Gen.  V.  Lculy  Downing^  Amb.  573.  And  in  a  case  under 
a  nuncupative  will,  similar  to  that  of  Att.  Gen.  v.  Rye,  ex- 
cept that  the  devise  was  there  in  writing.  Lord  Chancellor 
Harcourt  declared  that  the  statute  of  charitable  uses  did  not  so 
far  repeal  the  statute  of  wills  as  to  do  away  with  the  necessity 
of  a  written  will,  which  the  latter  act  required,  and  accordingly 
decreed  in  favour  of  the  issue  in  tail ;  Att,  Gen.  v.  Barnes^  2 
Vem.  597 ;  S.  C.  nom.  Att.  Gen.  v.  Bains,  Prec.  Cha.  270 ; 
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also  3  Ch.  Rep.  81,  85 ;  Gilb.  Eq.  Rep.  5 ;  Jenner  or  Gennerv* 
Harper,  Prec.  Cha.  389 ;  S.  C.  1  Salk.  163 ;  Eq.  Ca.  Abr.  p.  2 ; 
Gilb.  Rep.  p.  5 ;  Gilb.  Chan.  p.  340 ;  1  P.  Wins.  247.  It 
was  admitted  also  in  ColUsont  case  that  the  act  did  not  extend 
to  remove  personal  disabilities,  as  infancy,  lunacy,  &c.  Hob.  136; 
see  also  Bramble  v.  Havering ,  Duke's  Ch.  Uses,  by  Bridgman, 
p.  508.  But  where  a  feme  covert,  who  had  administered  to  her 
former  husband,  bequeathed  part  of  her  assets  to  a  charity,  it 
was  held  by  the  commissioners  acting  under  the  statute,  and 
afterwards  by  the  court,^  that  the  will,  though  void  at  law,  was 
good  as  a  declaration  of  trust,  on  the  ground,  it  should  seem, 
that  goods  in  the  hands  of  administrators  were  all  to  go,  and 
be  employed  to  charitable  uses,  and  that  kindred  and  children 
could  have  no  property  nor  pre-eminence  in  them,  but  under 
the  charity  of  the  ordinary ;  Damuss  case.  Moor,  822. 

Construction  in       Other  parts  of  the  act  also  have  been  tortured  in  a  similar  way. 

^i^*^°  Thus  under  the  latter  branch  of  the  6th  section,  which  directe 
that  recompense  shall  be  made  by  the  heirs  and  executors  of 
deceased  penldns  out  of  the  assets  come  to  their  hands,  and 
which  is  plainly  intended  to  be  confined  to  those  cases  in  which 
there  may  have  been  frauds  or  breaches  of  trust,  it  used  for- 
merly to  be  considered  that  charitable  bequests  were  payable 
out  of  equitable  assets,  not  only  before  any  other  legacies,  but 
even  before  debts ;  because  it  was  said  assets  in  equity  were 
disposable  by  that  statute  which  ordains  them  to  make  recom- 
pense ;  and  the  equity  of  the  statute  was  held  to  be  above  the 
equity  of  the  cliancery.  See  the  concluding  sentence  of  Sir 
Francis  Moore's  exposition.  But  assets  at  law  were  held  to 
satisfy  debts  before  charity,  because  the  common  law  must  order 
their  disposition,  yet  as  to  them  charitable  bequests  were  to  be 
preferred  to  other  legacies,  ibid.  In  this  instance  however  the 
courts,  led  on  by  Lord  Chancellor  Cowper,  have  shewn  them- 
selves anxious  to  bring  their  decisions,  in  the  words  of  Lord 
Eldon,  to  something  like  common  sense.  They  therefore  first 
held  that  debts  ought  to  be  paid  before  legacies  to  charity  out 
of  equitable,  as  well  as  legal  assets ;  and  afterwards  that  all 
bequests,  charitable  equally  with  others,  ought  to  be  upon  the 
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same  footing;  Tate  v.  Austin,  1  P.  Wms.  S64;  Masiersv. 
Masters,  ib.  4£1 ;  AU.  Geu.  y.  Hudion,  ib.  675 ;  Att.  Gen.  v. 
Robins,  2  P.  Wms.  25 ;  (a)  Bp.  of  Peterborough  v.  Mortlock, 
1  B.  C.  C.  567  ;  Blackshaw  y.  Rogers,  cited  4  B.  C.  C.  349. 

Judging  from  the  extraordinary  mode  of  construction  which  No  evanoa  of 
we  have  seen  to  have  been  adopted  in  charity  cases,  we  might  frauds. 
naturally  have  been  led  to  suppose  that  the  requisites  prescribed 
by  the  statute  of  frauds  would,  upon  some  pretext  or  other, 
have  been  dispensed  with  in  the  case  of  charitable  devises. 
In  this  expectation  however  we  should  be  disappointed,  as  it 
was  considered  necessary,  after  that  statute,  that  an  appoint- 
ment of  freehold  lands  to  a  charity  by  will  should  be  attested  by 
three  witnesses,  and  should  receive  no  greater  favor  in  this  res- 
pect than  any  ordinary  devise ;  AtL  Gen.  v.  Barnes,  2  Vern. 
597;  1  Salk.  163  ;  S.  F.Adlington  v.  Cann,  3  Atk.  141 ;  and 
WagstaffY.  Wag9taff,2V.  Wms. 258. 

Copyholds,  it  is  well  known,  are  not  within  this  statute,  or  Copyholds,  and 
that  of  wills,  and  may  pass  by  any  instrument  sufficient  as  a  f||!^^dsf 
will  of  personal  estate;  Roe  v.  Heyhoe,  2  W.  Bl.  1114;  Tuff- 
netl  V.  Page,  2  Atk.  37 ;  Att.  Gen.  v.  Andrews,  1  Ves.  sen.  225 ; 
Doe  V.  Danvers,  7  East,  229 ;  and  Jervoise  v.  D.  of  Northum- 
berland, 1  Jac.  &  W.  570.  But  with  respect  to  customary  free* 
holds,  where  a  surrender  to  the  use  of  a  will  is  not  authorized, 
a  devise  thereof  must  be  according  to  the  statute  of  frauds ; 
Hueeey  v.  GriUe,  Amb.  301. 

We  shall  now  resume  the  consideration  of  a  subject  which  Consideration 
has  already  been  touched  upon  in  a  general  way,  namely,  what  ^oneH^  mST' 
persons,  acts,  or  objects  are  comprehended  within  the  statute  amble  resumed. 
of  charitable  uses.     Of  those  which  are  expressly  mentioned 
in  the  act,  the  first  are  aged,  impotent,  and  poor  people,  in 
&vor  of  whom  a  long  and  varied  catalogue  of  donations  might, 
if  required,  be  given  from  the  several  books  of  reports.     It  is 

(a)  In  this  case  there  was  a  be-  and  therefore  held  that  no  abate- 

quest  of  £3  a  piece,  to  the  poor  of  ment  ought  to  be  made  thereout,  a 

three  several  parishes,  which  the  decision,  it  may  be  remarked,  not 

court  looked  upon  as  part  of  the  very  likely  to  be  followed  at  the 

foneral,  and  as  doles  at  the  funeral,  present  day. 
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Gifts  to  yarious 
descriptions  of 
poor. 


to  be  remarked  with  reference  to  this  class  of  gifts,  and  indeed 
to  all  others  of  a  charitable  nature,  that  there  is  no  need  of  any 
particular  persons  or  objects  being  specified,  the  utmost  latitude 
and  generality  being  allowed  in  this  respect  To  a  certain 
extent,  indeed,  it  seems  essential  that  dispositions  of  this  kind 
should  be  of  an  indefinite  character,  it  being  frequently  their 
very  generality  which  constitutes  them  charitable.  See  Jtt* 
Gen.  V.  Pearce,  2  Atk.  88. 

Thus  bequests  to  poor  clergymen;  Moggridge  ▼.  Thack- 
weU,  3  B.  C.  C.  517 ;  S.  C.  1  Ves.  jun.  464,and7  Vea.  38: 
To  poor  housekeepers  ;  see  Att.  Gen.  v.  Pearce,  2  Atk.  88  : 
To  the  poor,  or  the  poor  inhabitants  of  a  parish ;  ibid,  Att. 
Gen.  V.  Grant,  1  P.  Wms.  669 ;  Att.  Gen.  v.  Mobins,  2  P. 
Wms.  25;  Att.  Gen.  v.  Price,  3  Atk.  109;  Att.  Gen.  v. 
Clarke,  Amb.  422 ;  Att.  Gen.  v.  Ward,  3  Ves.  328 ;  Bishop 
of  Hereford  v.  Adams,  7  Ves.  324 ;  or  which  amounts  to  the 
same  thing,  to  the  parish  itself,  the  poor  of  the  parish  being 
considered  as  intended;  Att.  Gen.  y.  Piatt,  Finch,  222; 
West  V.  Knight,  1  Cha.  Ca.  134;  I  £q.  Ca.  Abr.  97:  And 
even  to  the  poor  generally;  Gibbons  v.  Malty  ard,  Poph.  6; 
Att.  Gen.  v.  Matthews,  2  Lev.  167 ;  S.  C.  nom.  Frier  v. 
Peacock,  Finch,  245 ;  Man  v.  Ballet,  1  Vem.  42 ;  Att.  Gen. 
V.  Sgderfin,  ib.  224 ;  Att.  Gen.  v.  Ranee,  cited  Amb.  422,  are 
one  and  all  valid  dispositions  to  charity,  and  that  whether  the 
subject  matter  is  designed  for  immediate  distribution,  or 
directed  to  be  set  apart  as  a  permanent  fiind. 


Question  as  to 
exclusion  of 
paupers  from 
l)enefit  of  such 
gifts. 


It  has  been  made  a  question  in  gifts  of  this  description, 
whether  persons  who  are  in  the  receipt  of  parochial  relief 
could  be  admitted  to  a  participation  of  the  intended  bounty. 
In  the  first  case  which  the  author  has  been  able  to  discover 
bearing  upon  the  point,  the  bequest  seems  to  have  been  to  the 
poor  inhabitants  of  Berkhampstead,  with  reference  to  which 
Lord  Hardwicke  remarked,  *^  I  shall  have  a  regard  to  the 
poor ;  and  to  prevent  the  rich  firom  taking  it  to  themselves,  I 
will  order  the  surplus  to  be  paid  to  such  poor  as  are  not  main- 
tained by  the  parish."  Att.  Gen.  v.  Price,  3  Atk.  109.  Some 
little  time  afterwards.  Sir  Thomas  Clarke,  M.R.,  upon  a  similar 
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bequest,  also  made  observations  to  the  same  purport.  *'  The 
word  inhabitant/*  said  he,  **  bears  a  very  general  sense,  and 
may  extend  to  every  body  living  in  the  parish.  But  as  it 
could  not  be  intended  that  the  poor  inhabitants  which  are 
relieved  by  the  parish  should  have  benefit  by  this  legacy,  which 
in  eflfect  would  be  giving  to  the  rich  and  not  to  the  poor,  he 
declared,  that  the  distribution  of  the  legacies  was  to  be  con- 
fined to  the  poor  inhabitants  of  St.  Leonard,  Shoreditch, 
not  receiving  alms."  Att.  Oen.  v.  Clarke ^  Amb.  4^.  And  in  a 
subsequent  case  containing  like  expressions  before  Lord 
Eldon,  his  Lordship  adopting,  it  would  seem,  the  very 
words  made  use  of  by  the  Master  of  the  RoUs,  though  the 
Att.  Gen.  v.  Clarke  is  not  mentioned  in  the  report  as  one  of 
the  cases  which  were  cited  on  the  occasion,  said,  ^'  I  construe 
it  'Poor  inhabitants  not  receiving  alms.'"  Bishop  of  Hereford 
V.  Adams,  7  Ves.  324. 

So  far  the  cases  are  uniform ;  they  clearly  establish  that  They  generally 

&r6  so. 

paupers  may  be  excluded  from  participating  in  benefits  given 
generally  to  the  poor,  and  they  also  shew  that  such  persons 
fipequently  are  excluded. 

The  question  now  to  be  discussed  is,  whether  persons  of  whether  they 
this  description  ought  to  be  debarred  fi-om  a  participation  in  ^^^^ 
all  events  and  under  all  circumstances.     This  must  materially 
depend  upon  a  very  important  case,  which  was  argued  before 
three  difierent  judges :  first,  before  Sir  John  Leach,  V.  C. ; 
afterwards  on  appeal  before  Lord  Eldon ;  and  again  before  his 
successor  Lord  Lyndhurst.     In  that  case  an  estate  had  been 
conveyed  to  the  corporation  of  Exeter,  in  the  reign  of  Henry  Ca,eof  Attor- 
the  7th,  for  the  following,  together  with  another  purpose :  •*  in  Jfy  General  t. 
subsidium  et  relevamen  inopie  pauperum  civium  et  inhabitan-  Exeter. 
tium  civitatis  predicte,  qui  multociens  graviter  onerati  existunt, 
tarn  per  feodi  firmas  ejusdem  civitatis  Domino  Regi  et  aliis 
annuatim  persolvendas,  quam  per  alias  impositiones  et  tallagia 
dicti  Domini  Regis,  cum  per  totum  Regnum  Angliae  currere 
contigerit"    The  case  as  it  occurred  before  the  Vice  Chancellor 
is  not  reported;  but  it  appears  that  the  decree  pronounced 
by  his  Honor,  declared  that  the  rents  and  profits  of  the  estate 
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were  then  applicable!  in  conjunction  with  the  other  purpose 
referred  to,  *'  in  aid  and  relief  of  the  poor  citizens  and  inhabi- 
tants of  the  city  of  Exeter  not  receiving  parish  relief.**    AtL 
Gen.  V.  Corporation  of  Exeter,  2  Russ.  47. 
View  of  it  taken       When  the  cause  came  before  Lord  Eldon,  he  entered  somewhat 

by  Lord  Eldon* 

largely  into  this  question,  which  he  argued  with  his  usual  force 
andability.  ''It  would  not  be  difficult,"  said  his  Lordship,  ''to  find 
charters  of  the  age  of  Henry  the  7th  in  which  the  whole  inhabi- 
tants of  a  city  like  Exeter  are  described  as  paupereMcives*  This 
gift  could  not  originally  have  been  meant  for  the  poor  not 
receiving  parish  relief;  for  at  that  time  there  were  no  poor 
receiving  parish  relief.  The  construction  which  the  Vice 
Chancellor  has  put  upon  the  deed,  is  a  construction  which  the 
Attorney  General  has  not  put  upon  it ;  for  though  the  grants 
are  set  forth  by  the  answer,  the  Attorney  General  has  not 
thought  fit  to  amend  his  information  so  as  to  disclose  the  con- 
struction for  which  he  contends.  It  would  be  very  hard  on 
the  citizens  of  Exeter  to  require  them  to  construe  those  difficult 
words,  which  his  Majesty's  Attorney  General  has  not  ventured 
to  construe.  Is  it  meant  to  be  said,  that  there  are  not  many 
decrees  of  this  court  in  which  gifts  to  the  poor  have  been 
carried  into  effect,  without  qualifying  the  objects  of  the  charity 
by  such  a  reference  to  parochial  relief  as  I  find  in  the  judgment 
now  appealed  fi'om  ?  Is  it  to  be  laid  down  as  a  rule,  that  in 
fiiture  this  court  is  never  to  distribute  a  fimd  given  to  the  poor, 
except  among  such  poor  as  do  not  receive  parish  relief?  There 
may  be  a  highly  meritorious  individual  receiving  parish  relief; 
why  may  not  that  charity  be  well  bestowed,  which  adds  some- 
thing to  the  pittance  which  he  derives  fi'om  the  rates  ?  Why 
may  not  that  something  be  added,  without  diminishing  the 
sum  which  he  receives  firom  the  parish  l  It  is  said,  that  where  a 
charity  fund  is  given  to  persons  who  receive  parochial  relief,  it 
is  applied  in  exoneration  of  the  rich,  who  contribute  to  the  pub- 
lic burdens  of  the  parish.  I  say, — That  is  not  so.  There  may 
be  many  cases  in  which  there  cannot  be  a  more  prudent  ap- 
plication of  a  charity  fund  than  by  giving  it  to  those  who  are 
receiving  parish  relief;  not  thereby  exonerating  the  rich  fi'om 


Ch.  II.]  of  Charitabk  Uses.  27 

contributiBg  to  the  relief  of  the  poor,  but  adding  to  the  relief, 
which  the  law  has  provided,  further  relief,  which  the  rich  are 
not  bound  to  afford.  There  are  many  charities  which  are  ap- 
plied to  the  relief  of  persons  who  receive  parochial  aid ;  and  if 
it  is  to  be  laid  down,  that  a  grant  for  the  benefit  of  poor  citizens 
and  inhabitants  is  not  to  be  administered  so  as  to  afford  aid  to 
persons  chargeable  to  the  parish,  I  cannot  tell  how  many 
charities  will  be  dbturbed  and  thrown  into  confusion."  lb.  pp. 
5i  &  5S«  His  Lordship  resumed  his  argument  the  following 
day,  when  after  putting  the  point  by  way  of  question  thus, 
**  Is  it  to  be  laid  down  as  a  general  principle,  that  no  part  of  the 
property  devoted  to  such  a  charity  is  to  be  applied  for  the 
'benefit  of  persons  receiving  parish  relief?"  he  wenton  toobserve 
'*  As  to  this  point,  I  must  again  state  for  reasons  I  have  already 
mentioned,  that  I  cannot  admit  it  to  be  true,  that  giving  a  por- 
tion of  a  charity  to  persons  receiving  parochial  aid  is  relieving 
the  rich.  Many  cases,  I  repeat,  have  occurred  in  this  court, 
in  which  persons  receiving  parish  relief  have  been  further  re- 
lieved in  this  court,  by  being  allowed  to  participate  in  the  funds 
of  a  charity.  That  participation  may  be  such  as  neither  to  re- 
lieve the  rich  nor  afiect  the  rates,"  pp.  53  &  54. 

No  final  judgment  however  was  delivered  before  his  Lordship's 
resignation  of  the  great  seal,  and  the  case,  as  already  intimated, 
was  re-argued  before  his  successor  very  shortly  after  his  appoint- 
ment. Upon  this  occasion  the  view  which  had  been  taken  by  the  ^0^^  l^^^. 
Vice  Chancellor,  was  adopted  by  Lord  L3nfidhurst,  who  ob-  *»""^'*  ^^* 
served  as  follows : — **  I  do  not  see  in  what  manner  the  intention 
of  the  grantor  could  be  better  effected,  than  by  the  decree  as 
pronounced  by  the  late  Vice  Chancellor.  If  the  rents  and 
profits  are  applied  in  paying  such  expenses  as  would  fall  upon 
the  county  rate,  or  be  defi'ayed  by  any  other  public  tax  or  con- 
tribation,  they  would  be  applied  in  aid  of  the  rich,  as  well  as 
of  the  poor,  and  in  a  much  larger  proportion  in  favour  of  the 
fimner  than  of  the  latter.  I  have  stated,  that  I  consider  such  an 
Implication  of  them  as  inconsistent  with  the  declared  object  of 
the  founder  of  the  charity.  If  they  were  given  in  support  of 
the  poor,  who  receive  parish  relief,  they  would  in  like  manner 
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be  applied  in  aid  of  the  rich.  It  seems,  therefore^  that  the  best 
mode  of  administering  that  portion  of  this  fund  which  is  appli- 
cable to  the  poor,  so  as  to  give  effect  to  the  intention  of  the 
founder,  will  be,  to  employ  it  in  aid  of  the  poor  citizens  and  in- 
habitants of  Exeter,  not  receiving  parish  relief.  It  is  true, 
that  this  appropriation  of  it  may  have  the  effect  of  preventing 
some  individuals  from  appljring  for  relief,  who,  without  such 
assistance,  might  be  under  the  necessity  of  doing  so ;  and  that 
thus,  indirectly,  the  benefit  of  the  fund  may  be  shared  in  a  de- 
gree by  the  rich,  but  this  is  a  contingent  effect  which  cannot 
be  avoided ;  and,  after  looking  at  the  subject  in  the  different 
views  in  which  it  has  presented  itself  to  my  consideration,  I 
cannot  suggest  any  better  mode  of  giving  effect  to  the  object  of 
the  grant,  than  by  declaring  the  rents  and  profits  of  the  estate 
to  be  applicable  to  the  purposes  pointed  out  in  the  decree  of 
the  late  Vice  Chancellor,"  3  Russ.  396,  7. 
Observation*  It  is  not  clear  from  these  remarks  that  his  Lordship  had 

the  design  of  expressing  an  opinion  against  the  validity  of 
letting  in  persons,  who  might  be  receiving  parochial  relief, 
to  participate  with  the  other  classes  of  poor ;  all  that  such 
remarks  amount  to  apparently  being,  that  the  intention  of 
the  testator  would  be  better  answered  in  that  case  by  refusing 
so  to  do.  In  them  however  the  notion,  so  strenuously  com- 
batted  by  Lord  Eldon,  that  such  a  mode  of  administering 
the  fund  would  be  little  else  than  a  benefit  to  the  rich,  is 
certainly  taken  up  and  put  broadly  and  unhesitatingly  for- 
ward. At  the  same  time  it  could  not  escape  the  penetration 
of  so  acute  a  reasoner  as  my  Lord  Lyndhurst,  that  the  objection 
thus  urged  against  the  mode  referred  to  in  reality  fell  consi- 
derably short  of  its  professed  aim,  and  he  accordingly  takes 
notice  that  even  this  restricted  appropriation  of  the  fund  might 
have  the  effect  of  preventing  some  individuals  fi'om  appljring 
for  relief,  who  without  such  assistance  might  be  under  the  ne- 
cessity of  doing  so,  and  that  thus  indirectly  the  benefit  of  the 
fund  might  be  shared  in  a  degree  by  the  rich.  This  always 
struck  the  author,  even  before  he  had  seen  the  circumstance 
noticed  in  the  printed  report,  as  a  very  great  defect  in  the  argu- 
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ment  for  confining  the  bequest*  Lord  Lyndhurst  endeavours 
to  get  OTer  it  by  saying  that  this  is  a  contingent  effect  which 
cannot  be  avoided ; — a  reason^  the  author  cannot  forbear  remark- 
ing as  it  seems  to  him^  of  so  unsatisfactory  a  nature  as  almost 
to  lead  unavoidably,  to  a  suspicion  that  the  doctrine,  in  sujqport 
of  which  it  is  adduced,  has  in  it  something  of  unsound. 

After  all  the  question^  as  hitherto  viewed,  is  more  a  question 
of  fact  than  of  law.  It  is  simply  this,  whether  the  participation 
by  those  who  have  become  chargeable  to  the  parish  may,  as  Lord 
Eldon  declares,  be  such  as  neither  to  relieve  the  rich  nor  afiect 
the  rates,  or  whether  it  necessarily  must  be  such  as  substantially 
to  benefit  the  rich,  by  causing  the  pittance  which  would  other- 
wise have  been  afforded  to  be  withdrawn.  There  is  a  common 
Uw  case  not  yet  noticed,  in  which  this  question  seems  to  have 
been  even  more  discussed  than  in  the  Attorney  General  v. 
The  Corporation  of  Exeter.  The  court  was  divided  in  opinion, 
Lord  C.  J.  Camden,  (though  not  with  a  view  of  confining 
die  gift),  arguing  most  strongly,  that  let  the  bounty  be  ever 
so  small,  it  must  necessarily  operate  pro  tanto  in  reducing 
the  rates  and  easing  the  parishioners ;  while  the  three  other 
judges  concurred  in  contending  as  strenuously  that  tlie  bene- 
fisu:tion  should  not  be  considered  as  an  estate  to  the  parish; 
but  as  a  bounty  to  be  added  to  the  parish  relief,  for  the  comfort 
of  the  poor,  and  not  for  their  subsistence.  Doe  d.  Hindson  v. 
Kerry,  Highm.  on  Mort  (^  Ed.)  5U7, 510.  S.  C,  copied  into 
Duke's  Charitable  Uses,  by  Bridgman,  p.  495. 

But  even  supposing  a  reduction  in  the  poor  rate  to  be  the  ne- 
cessary consequence,  which  it  is  conceived  however  would  not 
be  the  case,  still  that  circumstance  would  not,  the  author  is  pre- 
pared to  contend,  be  any  bar  to  the  court's  allowance  of  such  a 
participation,  inasmuch  as  the  act  of  Elizabeth  does  not  require 
that  the  benefit  of  a  gift  should  be  derived  exclusively  by  the  poor. 
Its  advantages  may  flow  to  the  rich  as  well  as  to  the  poor,  as 
many  of  the  uses  mentioned  in  the  statute  abundantly  testify  ; 
and  provided  the  latter  are  objects  of  the  bounty  it  is  immaterial 
whether  the  former  should  be  so  or  not.  See  Jones  v.  WilUams^ 
Amb.  651.  Such  then  being  the  case,  if  the  benefit  which 
would  accrue  to  the  pauper  by  his  participating  in  a  distribu- 
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tion  of  the  funds  should  happen  to  exceed  the  parish  allowance, 
what  is  there  in  the  statute  of  charitable  uses  or  in  any  one 
principle  of  law  to  prevent  that  paltry  and  incidental  benefit 
which  would  consist  in  each  man's  keeping  his  quota  of  such 
allowance  in  his  pocket  from  arising  to  the  contributors  to  the 
poor  rates.  Nothing  that  the  author  is  aware  of.  In  the  com- 
mon law  case  just  referred  to  Lord  Camden  argued  the  very 
point  thus : — ''  Why  may  not  a  man  mean  at  the  same  time  to 
give  to  the  poor  and  likewise  ease  the  parish  ?  The  poors'  rate 
is  a  most  heavy  burden ;  it  falls  upon  the  tenant  and  occupieTi 
and  is  paid  by  those  who  are  not  above  a  degree  or  two  richer 
than  the  objects  they  are  forced  to  relieve ;  so  that  he  who  so 
disposes  of  his  estate  is  a  double  benefactor."  Doe  v.  Kerry ^ 
vi  sup.  That  the  exclusion  of  the  pauper  is  practically 
a  wise  and  prudent  rule  to  be  adopted  in  ordinary  cases 
is  not  intended  to  be  denied:  on  the  contrary  as  a  gene- 
ral rule  of  expediency  to  be  adhered  to  by  the  courts,  unless 
some  sufficient  reason  should  appear  for  departing  from  it,  to 
that  extent  the  author  wishes  to  see  it  upheld :  but  that  it  is 
a  rule  of  necessity,  inflexible  in  its  nature,  and  universal  in  its 
application,  is  what  he  never  can  admit ;  and  if  such  should 
hereafter  be  adjudged  its  character  he  may  bow  to  the  authority, 
but  not  to  the  reason  of  the  decision. 

But  let  us  see  whether  testators,  when  they  have  any  par- 
ticular wish  or  view  on  the  subject,  cannot  and  occasionally 
do  not  express  themselves  in  such  a  manner  as  to  leave  no 
doubt  what  their  intentions  may  have  been.  In  the  Att. 
Oen.  V.  Wardf  which  is  among  the  cases  cited  as  frimishing 
instances  of  gifts  to  the  poor  of  some  parish  the  testator  con- 
fined his  bequest  in  express  terms  to  the  poor  ^^  not  receiving 
firom  the  parish ;"  S  Ves.  328.  This  is  one  way.  In  another 
case,  where  however  the  bequest  was  in  the  shape  of  an 
annuity  to  several  individuals  by  name  and  could  not  there- 
fore be  considered  as  a  charitable  gift,  the  testatrix  declared 
her  will  and  mind  to  be,  '^  that  in  case  her  said  annui- 
tants, any,  or  either  of  them,  should  stand  in  need  of  parish  re- 
lief, and  the  parishes  or  parish  who  ought  to  relieve  them  should 
take  advantage  of  the  above  yearly  gifts,  and  allow  them,  any. 
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or  either  of  them  the  less  on  that  accounti  then  and  from  thence- 
forth the  annuity  or  annuities  of  the  person  or  persons  so 
allowed  the  less,  should  be  retained  in  the  hands  of  her  said 
trustee!  his  executors  or  administrators,  and  after  proper  parish 
relief  should  be  obtained,  he  or  they  should  give  such  retained 
sum  or  sums  to  the  person  or  persons  in  whose  favour  they 
were  intended  by  that  her  will,  at  his  or  their  discretion,  it 
being  her  intention  that  the  same  should  not  benefit  any  parish 
or  parishes,  but  be  a  comfort  and  additional  support  to  the  said 
parties  besides  parish  relief.**  Grieves  v.  Case,  4  B.  C.  C.  68, 
69.  This  then  is  another  mode.  In  conclusion  it  may  be  re- 
marked that  there  seems  great  probability  that  Lord  Lyndhurst 
was  not  put  fully  in  possession  of  Lord  £ldon*s  argument,  and 
that  if  stated  to  him  at  all  it  must  have  been  done  in  a  very 
meagre  and  unsatisfactory  way. 

Recurring  to  the  expressions  *'  aged,  impotent,  and  poor  Poor  reUtioas. 
people,**  contained  in  the  preamble  of  the  statute,  it  further  ap- 
pears that  dispositions  in  favor  of  poor  relations,  l3aac  v.  De 
FreiZt  erroneously  reported,  Amb.  595,  but  corrected  from  the 
register's  book,  17  Ves.  373,  in  notis ;  White  v.  White,  7  Ves. 
4£3 ;  Mohan  v.  Savage,  1  Sch.  &  Lef.  Ill;  and  see  Att.  Gen. 
v.  Hudson,  1  P.  Wms,  674;  S.  C.  Eq.  Ca.  Abr.  192,  pi.  9; 
Att.  Gen.  v.  D'Oyley,  2  Eq.  Ca.  Ab.  194;  4  Vin.  485,  &  7 
Ves.  78,  n. ;  and  Waldo  v.  Cay  ley,  16  Ves.  206 ;  also  of  poor  poor  kindred. 
kindred,  or  poor  kinsmen  and  kinswomen;  Goffe  v.  Webb, 
Duke*s  Ch.  Uses,  by  Bridgman,  361 ;  Att.  Gen.  v.  Price,  17 
Ves.  371,  are  to  be  ranked  among  the  number  of  charitable  gifts 
whenever  they  seem  to  have  been  treated  as  such  by  the  testator. 

Numerous  decisions  have  established  that  the  term  relations.  Where  reia- 
used  simpliciter  in  order  to  describe  a  class  of  legatees,  must  be  \^i^^  ^ 
regarded  as  pointing  to  those  persons  only  who,  in  case  of  in- 
testacy, would  have  taken  as  next  of  kin,  or  by  representation 
from  the  next  of  kin,  under  the  statute  of  distributions  This 
conatnicti<m  therefore,  while  it  excludes  all  who  or  out  of  the 
pale  of  that  statute,  does  not  on  the  other  hand  comprehend 
every  one  who  is  within  it,  those  only  being  competent  to  take 
that  are  of  the  blood  of  the  testator  or  testatrix.    See  the  several 
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Where  objecti 
of  a  power. 


Poor  relations 
not  always  a 
charitable  ez- 
pranion. 


cases  enumerated  in  Sugd.  Pow.  534,  539  (5th  ed.);  1  Rop. 
Leg.  by  White,  92  et  seq.  &  1  Pow.  Dev.  by  Jarm.  290,  n.  3. 
The  ground  of  these  decisions  is  obvious.  Unless  the  courts 
had  come  to  the  conclusion  at  which  they  have  arrived,  the  con- 
sequence must  have  been  that  such  bequests  would  have  been 
void  by  reason  of  uncertainty  ;  and  since  it  is  a  fundamental 
rule  that  any  construction  which  tends  to  vitiate  a  gift,  shall 
if  possible  be  rejected,  the  courts,  in  this  instance,  have  done 
no  more  than  act  upon  a  maxim  which  had  been  considerably 
expanded  before. 

When  however  a  testator,  in  mentioning  a  class  of  objects, 
does  not  proceed  to  complete  the  gift  himself,  but  interposes  a 
power  of  appointment,  through  the  medium  of  which  the  par* 
ticular  objects  are  left  to  be  ascertained,  the  same  reasoning 
does  not  apply  ;  nor  is  the  donee  of  the  power  restricted  in  his 
choice  of  objects  to  such  of  the  testator's  relations  as  are  marked 
out  by  the  statute.  In  fact,  the  term  "  relations,"  when  so 
used,  would  embrace  all  who  could  ever  bear  that  character, 
without  reference  to  the  period  of  their  coming  into  esse,  except 
that  they  must  have  existence  during  the  life  of  the  appointor. 
Such  a  power  so  exercised  would  be  free  from  all  objection,  on 
the  score  of  perpetuity  upon  the  principle  established  in  Hock- 
ley V.  Mawbey^  1  Yes.  jun.  150;  and  Routledge  v.  DorrH,  S 
Yes.  jun.  357,  which  have  been  implicitly  followed.  See  the 
cases  stated,  Sugd.  Pow.  539,  540 ;  1  Rop.  Leg.  by  White, 
98  et  seq. ;  and  I  Pow.  Dev.  by  Jarm.  2S4f  n.  3.  See  also  the 
recent  cases  of  Grant  v.  Lynam,  4  Russ.  292,  and  CrichtonY, 
Grierson,  8  Bligh,  N.  R.  424. 

When  to  the  term  relations  the  epithet  ''poor*'  is  prefixed,  it 
seems  to  depend  upon  the  general  tendency  of  the  intire  will 
whether  or  not  the  bequest  is  of  a  charitable  nature.  Where 
there  is  nothing  more  than  the  simple  expression  itself,  any  idea 
of  charity  on  the  part  of  the  testator  is  thought  to  be  precluded; 
but  although  upon  this  point  the  decisions  are  agreed,  yet  it 
appears  by  no  means  settled  what  objects  are  comprehended 
under  the  description,  whether  all  the  next  of  kin  according  to 
the  statute,  (for  unquestionably  none  but  next  of  kin  can  take,) 
would  be  comprised  within  it  without  any  reference  to  their 
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circumstances^  or  whether  it  would  be  confined  to  those,  who 
not  merely  filled  the  character  of  relations,  but  likewise  answered 
the  other  part  of  the  description — that  of  being  poor.  Look. 
ing  to  all  the  authorities,  the  better  opinion  seems  to  be  rather 
in  fiivor  of  the  latter  construction.  See  a  statement  of  the 
several  cases,  Sugd.  Pow.  536, 7 ;  1  Rop.  Leg.  by  White,  94  et  seq. 
&  1  Pow.  Dev.  by  Jarm.  292, 3  n.  3.  The  student  however  should 
be  apprised,  that  in  the  latter  work  the  better  opinion  upon  the 
aathorities  is  represented  to  be,  that  the  word  "  poor  *'  is  inope- 
rative to  vary  the  construction. 

So  far  we  have  not  met  with  anything  in  the  shape  of  charity.   Cases  in  which 
Still  it  was  requisite  that  the  determinations  should  not  be  left  asYbjects  of  ^ 
wholly  unnoticed,  since  they  serve  as  an  introduction  to  what  ^*^*"^- 
follows.     The  expression,  poor  relations,  seems  to  have  been 
treated  for  the  first  time  as  evoking  a  charity  in  a  case  before 
Lord  Hardwicke.     The  donor  there  appeared  firom  a  memo-  Att.  Gen.  v. 
randum  to  have  given  a  sum  of  money  to  B.  to  dispose  of  ac- 
cording to  his,  B.'s  directions.  After  B.'s  death  a  letter  was  found 
directed  to  his   sister,   wherein   he  acknowledged    that  the 
money  was  given  to  him  to  assist  the  donor's  poor  relations,  at 
the  same  time  begging  her   to   accept  the  trust,  after    his 
death,  and  out  of  the  interest  chiefly  to  assist  certain  persons 
named  by  him.     This  was  treated  as  a  charitable  gift ;  and 
though  it  was  doubtful  firom  the  letter  whether  the  capital  was 
intended  for  distribution,  or  merely  the  interest,  yet  it  was  not 
diought  proper  to  confine  the  application  to  the  latter.     The 
Master  was  directed  to  inquire,  who  were  proper  objects  of 
charity  under  the  description  of  the  donor ;  AtL  Gen,  v.  Buck- 
natt,  2  Atk.  by  Sand.  328.     Some  time  afterwards  there  was 
another  case  before  the  same  learned  judge,  in  which  a  testator  j^j^^^^  ^^  ^^ 
bequeathed  to  his  eldest  sister  an  annuity  of  £50  for  her  life,   ^"®^ 
^  and  after  her  decease  he  gave  the  same  unto  his  own,  and  his 
wife's  poorest  relations  to  be  distributed,  and  paid  to  them,  and 
such  of  them,  proportionably,  share  and  share  alike  at  the  dis- 
cretion of  his  executors."     He  also  gave  to  another  sister  an 
annuity  of  £10  for  life,  with  a  similar  disposition  over  after  her 
decease.     He  further  gave  the  interest  of  his  stock  to  his  wife  » 
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and  after  her  decease  one  half  year's  interest  to  one  poor  rela- 
tion of  his  own,  either  male  or  female,  for  a  portion  in  the 
way  of  marriage,  and  putting  him  or  her  out  in  the  world;  and 
the  other  moiety  in  the  same  manner  to  one  poor  relation  of 
his  wife ;  the  direct  management  to  be  left  to  the  discretion  df 
his  executors.  An  attempt  seems  here  to  have  been  made  to 
restrict  the  bequest  to  next  of  kin  under  the  statute,  but  without 
success,  the  disposition  being  considered  as  clearly  charitable 
in  its  nature.  By  the  decree,  the  bequest  was  established  as  a 
charity ;  an  account  was  to  be  taken  of  the  arrears,  and  grow- 
ing pa3rments  of  the  annuities,  and  of  the  dividends  of  the 
stock,  &c. ;  any  of  the  parties  were  to  be  at  liberty  to  lay  a 
scheme  before  the  master,  for  carrying  the  charity  into  execution 
according  to  the  intention  of  the  will ;  an  inquiry  was  di- 
rected as  to  whether  the  De  Friezes,  or  either  of  them  were 
poor  relations,  or  a  poor  relation  of  the  testator ;  with  liberty  for 
any  other  poor  relation  of  him,  or  his  late  wife,  to  go  before  the 
master  to  claim  such  benefit  as  they  might  be  entitled  to  under 
the  charitable  bequest  in  the  will ;  Isaac  v.  De  Friez,  Amb. 
595,  where  it  is  misreported ;  S.  C.  corrected  from  the  Register's 
book,  17  Ves.  873  in  notis. 
White  V.White  The  next  case  of  the  kind  came  before  Sir  William  Grant 
upon  a  will,  in  which  the  testator, — after  giving  several  legacies 
for  the  purpose  of  putting  out  certain  persons  mentioned  by 
name  as  apprentices,  and  directing  so  much  of  his  stocks  as 
would  be  sufficient  to  raise  the  amount  of  such  legacies  to 
be  sold  by  his  executors,  who  were  two  of  his  nephews, — 
proceeded  in  his  directions  thus:  ^^And  continue  all  the 
rest  of  my  stocks  in  the  government  security,  both  prin- 
cipal and  interest,  to  apprentice  out  any  of  our  relations  not 
yet  mentioned,  and  to  the  assistance  of  any  of  our  relations 
that  are  in  want  of  it."  By  a  codicil,  after  taking  notice  that 
he  had  by  his  will  **  given  a  certain  sum  of  money  to  ajqpren- 
tice  out  our  poor  relations,"  the  testator  declared  that  his 
"  meaning  and  intent  was  only  the  children  of  the  family  of  the 
Garrods — that  is  to  say,  from  his  brother's  family,  and  his  sister 
Field's  children,  and  the  descendants  of  both  fiunilies,  and  to 
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none  other  distant  relations,  on  any  account,  has  any  other  right 
or  claim  to  be  apprenticed  out  by  my  executors  on  my  account." 
By  the  order  upon  fiirther  directions,  the  Master  was  to  be  at 
liberty  to  receive  proposals  for  putting  out  apprentice  the  per- 
sonsy  who  by  his  report  he  had  certified  proper  to  be  put  appren- 
tice ;  and  also  to  inquire  what  other  persons  were  entitied,  and 
proper  to  be  put  apprentice  pursuant  to  the  testator's  will  and 
eodidl;  and  to  consider  what  was  proper  to  be  allowed  for  that 
purpose,  and  report  the  same  to  the  court;  with  liberty  for  any 
persons,  entided  to  be  put  apprentice  according  to  the  testator's 
will  and  codicil,  to  apply  to  the  court  as  there  should  be  occa- 
•ion;  WhUe  \.  White,  Reg.  Lib.  1801,  B.  996.     The  case  is 
reported,  but  very  imperfectiy,  in  Vesey  where  the  Master  of 
the  Rolls  is  represented  as  saying,  '^  Are  not  such  cases  sup- 
ported as  charities  ?  There  was  a  case  of  this  kind,  Mocatta  v. 
Lousado,  lately  before  me,  where  a  great  number  of  Jews  were 
the  objects.  I  may  execute  it  as  far  as  I  can.  I  do  not  know  why 
those  who  are  ready  may  not  be  put  out  apprentices ; "  7  Ves.  HHS. 
In  this  case  the  testator  apparentiy  did  not  contemplate  a  per- 
petual charity,  notwithstancUng  his  direction  to  continue  both 
principal  and  interest  in  the  stocks.     His  intention  seems  to 
have  been,  that  the  fiind  should  go  on  accumulating  until  there 
should  be  objects  for  its  application ;  and  that,  as  those  objects 
arose,  the  funds  should  firom  time  to  time  be  administered  by 
his  executors  until  the  whole,  however  composed,  should  be  ex- 
hausted*   About  eight  years  after  the  decision  of  this  case,  the  Att.  Gen.  v. 

Price* 

subject  was  again  brought  under  the  attention  of  Sir  Wm. 
Grant  A  testator  devised  his  real  estate,  after  his  wife's  death, 
to  Evan  Jones  and  his  heirs,  directing  at  what  time  soever  the 
devisee  should  come  into  possession,  ^'  that  yearly  firom  thence- 
finrth  he,  the  said  Evan  Jones  and  his  heirs,  should  for  ever 
divide  and  distribute  according  to  his  and  their  discretion, 
amongst  his,  the  testator's,  poor  kinsmen  and  kinswomen,  and 
amongst  their  offspring  and  issue,  which  should  dwell  within 
the  county  of  Brecon,  the  sum  of  £20  by  the  year,  without 
fiand  and  collusion."  This,  the  Master  of  the  Rolls  observed, 
appeared  to  him  to  be  in  the  nature  of  a  charitable  bequest, 

o2 
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particularly  upon  the  case  of  haac  v.  De  Friez,  which  he  took 
notice  was  both  imperfectly  and  erroneously  reported.  "  This," 
he  continued,  *'  seemed  to  be  just  as  much  in  the  nature  of  a 
charitable  bequest  as  that.  It  is  to  have  perpetual  continuance 
in  favour  of  a  particular  description  of  poor,  and  is  not  like  an 
immediate  bequest  of  a  sum  to  be  distributed  among  poor  tela- 
tions ; "  Att.  Gen.  v.  Price,  17  Ves.  371. 
Mihon  T.  Between  these  two  cases  Lord  Redesdale  was  also  called 

Savage.  upon  to  take  the  matter  into  his  consideration.     In  the  will 

brought  under  his  Lordship's  notice,  the  testator  bequeathed 
to  his  executor  the  sum  of  £1000,  '*  to  be  distributed  amongst 
his  poor  relations,  or  such  other  objects  of  charity  as  should 
be  mentioned  in  his  private  instructions  to  his  executors.** 
No  such  private  instructions  were  left ;  and  the  Master  having 
been  directed  to  inquire  who  were  the  testator's  poor  relations, 
by  his  report  specified  poor  relations  to  the  number  of  fifty, 
and  upwards,  many  of  whom  were  beyond  the  degree  pre- 
scribed by  the  statute  of  distributions.  The  Lord  Chancellor 
of  Ireland,  ingivingjudgment,saidhewas  of  opinion  that  ''thii 
was  meant  as  a  charitable  bequest,  and  that  the  objects  of  that 
charity  should  be  the  testator's  own  relations :  that  it  was 
nothing  more  than  ascertaining  a  number  of  objects  of  charity, 
who  could  not  claim  except  they  were  such :  and  that  this  was 
not  transmissible  to  representatives."  And  his  Lordship  after- 
wards, upon  being  pressed  with  some  of  the  decisions  which 
have  confined  relations  to  those  within  the  statute  of  distri- 
butions, proceeded  to  argue,  that  in  a  simple  bequest  to  re- 
lations the  courts  had  called  in  the  aid  of  the  statute  from 
necessity ;  but  that  where  a  power  was  given  to  an  individual 
to  appoint  among  relations,  he  had  a  discretion  which  he  could, 
and  might  exercise  by  giving  to  any  of  the  testator's  kindred, 
though  not  within  the  statute.  "  Here,"  his  Lordship  continued, 
"  the  testator's  design  was  to  give  to  them  as  objects  of  charity, 
and  not  merely  as  relations ;  and  I  take  it  the  executors  have 
a  discretionary  power  of  distribution,  and  need  not  include 
all  the  testator's  poor  relations ;"  Mahon  v.  Savage^  1  Sch.  & 
Lcf.  111. 
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It  thus  appears  that  an  intention  may  be  evinced  by  a  testator  Ajmarent  prin- 
of  treating  a  bequest  as  charitable  in  one  of  two  ways,  either  by  ^^^^•^ 
the  use  of  terms  and  expressions  which  leave  no  doubt  on  the 
subject,  and  this  occurs  where  the  fund  is  sooner  or  later  to  be 
dissipated  and  lost  by  its  entire  distribution ;  or  by  directing 
such  an  application  as  would  be  inconsistent  with  the  notion  of 
a  mere  legacy,  which  is  the  case  where  the  iimd  is  to  be  of  a 
permanent  nature,  embracing  a  constant  succession  of  objects. 

Continuing  the  investigation,  it  will  be  recollected  that  enu-  «  schooli  of 
merated  in  the  preamble  are  schools  of  learning,  free  schools,  *e*'^'»ios»  *cc." 
and  scholars  in  universities ;  with  respect  to  which  it  has  been 
questioned  what  species  of  schools  were  intended.  A  doubt  of 
this  kind  arose  touching  the  universities,  chiefly  on  account  of  TheuniTenitiif 
the  provision  excepting  them  from  the  operation  of  the  act  ^^  ^^^ 
But  upon  a  consideration  of  that  provision  it  was  held  that 
although  the  universities  are  so  far  excepted,  that  they  can  sus- 
tain no  prejudice  by  the  enactment,  yet  that  as  to  any  benefits 
which  may  thereby  accrue  to  them,  they  are  not  to  be  taken  as 
excluded  out  of  it  In  one  case  it  was  said,  and  is  so  put  in  the 
decree,  that  the  provision  exempting  colleges  was  not  intended 
to  restrain  gifts  made  to  them,  but  only  to  exempt  them  from 
being  reformed  by  commission;  Flood's  case.  Hob.  136. 
This  decision  was  followed  in  Plate  v.  St.  John's  Coll.  Camb. 
Duke's  C  h.  Uses,  by  Bridgman,  p.  379 ;  and  The  King  v.  Newman^ 
I  Lev.  284.  Subsequently  also  L.  C.  J.  Wilmot,  founding 
himself  upon  these  cases,  said  it  was  really  unnecessary  to 
speculate  minutely  upon  colleges  or  the  universities  being  within 
the  words  of  the  43  Elizabeth :  but  he  owned  the  provision  in 
the  act  was  a  strong  legislative  exposition  of  the  extent  and 
meaning  of  the  word  in  the  antecedent  clause ;  for  if  they  had 
not  considered  them  as  falling  directly  under  the  enacting 
danse,  the  provision  was  vain  and  useless.  And  his  Lordship 
afterwards  went  on  to  express  his  own  opinion,  that  universities 
and  colleges  were  within  the  proper  and  genuine  sense  and 
meaning  of  the  words  **  schools  of  learning  ;*'  Att.  Oen.  v.  Lady 
Downing,  Wilm.  Op.  &  Judg.  p.  14.  Here  it  may  be  re- 
marked as  somewhat  singular,  that  nothing  appears  to  have 
turned  upon  the  words  ''  scholars  in  universities.*' 
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Every  tcbool 
within  the  act 


Widows  and 
orphans. 


Poor  debtois 
and  persons 
decayed. 


Almshouses. 


Other  instances 
to  be  met  with. 


Upon  the  same  expressions  it  was  formerly  held,  that  a  school 
to  be  within  the  act  must  be  a  free  school ;  Att.  Gen.  t.  Hewer ^ 
2  Vem.  387,  which  case  may  be  seen  noticed  by  Lord  Eldon ; 
14  Ves.  7.  But  this  doctrine  has  since  been  exploded,  and  it 
has  been  laid  down  by  Sir  John  Leach,  V.  C,  that  the  institu- 
tion of  a  school  for  the  sons  of  gentlemen,  though  not  in  popu- 
ar  language  a  charity,  is  yet  in  common  with  all  schools  of 
learning,  so  to  be  considered  in  the  view  of  the  statute  of  Elii- 
abeth ;  Att,  Gen.  v.  Lord  Lonsdale,  1  Sim.  109.  However, 
where  property  is  left  for  the  foundation  of  a  grammar-school 
generally,  and  salaries  are  provided  for  the  master  and  usher, 
it  must  be  understood  that  a  free  grammar-school  is  in- 
tended; Att.  Gen.  v.  Dean  and  Canons  of  Christ  Churek, 
Jac.  474. 

Bequests  to  the  widows  and  children  of  seamen  belonging  to 
a  port,  the  word  ^'children"  being  here  construed  to  mean 
**  orphans  ;"  Powell  v.  Att.  Gen.  3  Mer.  48 ;  and  to  the  widows 
and  orphans  of  a  parish ;  Att.  Gen.  v.  Comber,  2  Sim.  & 
Stu.  93,  are  charitable  gifts,  which  appear  to  Ml  within  the 
direct  words  of  the  act 

Legacies  which  are  to  be  applied  to  the  release  or  for  the 
benefit  of  poor  debtors,  (a)  or  for  the  support  of  old  decayed 
tradesmen,  are  clearly  within  the  terms  of  the  statute  i  AtL 
Gen.  V.  The  Painters-Stainers*  Company,  2  Cox,  51 ;  AtL 
Gen.  V.  ITie  Ironmongers*  Company,  2  M.  &  K.  576. 

Bequests  also  for  the  erection  of  almshouses  or  for  the  sup- 
port of  the  inhabitants ;  Att.  Gen.  v.  Goulding,  2  B.  C.  C. 
ASS ;  Att.  Gen.  v.  Whitchurch,  3  Yes.  141 ;  Att.  Gen.  v. 
Davies,  9  Ves.  535;  Att.  Gen.  v.  Power;  I  Ball  &  Beat 
145;  Shaw  v.  PickthaU,  Dan.  92  \  Limbrey  v.  6rtfrr,  6 
Madd.  151 ;  Price  v.  Hathaway,  ib.  304,  seem  to  be  among 
the  dispositions  pointed  at  by  the  act 

With  respect  to  the  remaining  objects  mentioned  in  the  pre- 
amble, instances  are  to  be  met  with  in  the  numerous  bequests  for 
charitable  purposes  scattered  through  the  reports,  shewing  that 
many  of  them  have  not  been  neglected.     The  cases  however  do 


(a)  See  the  22  &  23  Car.  2,  c.  20,     s.  1 1,  and  the  53  Geo.  3,  c.  1 13. 
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not  appear  to  suggest  any  particular  observation,  and  they  will 
in  general  be  found  stated  in  different  parts  of  the  work. 

We  now  proceed  to  inquire  into  those  persons,  acts,  or  ob>  Equity  of  sut- 
jects  which,  though  not  in  terms  mentioned  or  described  in  the  "^  considered. 
statute  of  the  queen,  are  yet  considered  to  be  comprised  within 
its  scope  and  equity. 

Nearly  resembling  the  case  of  a  bequest  for  building  and  Hospitals, 
maintaining  almshouses,  just  mentioned,  are  gifts  in  aid  or  for 
the  support  or  erection  of  hospitals;  Masters  v.  Masters^  1  P. 
Wms-  481 ;  Vaughan  v.  Farter y  2  Ves.  sen.  182;  Foy  v.  Foy, 
1   Cox,  165 ;  Pelham  v.  Anderson,  2  Eden  296 ;  and  of  asy-  Asylums. 
lums  for  the  blind,  &c. ;  Att.   Gen.  v.  The  Painters-Stainers^ 
Company,  2  Cox,  51 ;  Henshaw  v.  Atkinson,  3  Madd.  306; 
MeUick  V.    The  President   and   Guardians  of  the  Asylum 
Jac*  180;  which  are  to  be  accounted  dispositions  to  charity 
within  the  statute. 

Allied  also  to  those  objects  which  are  specified  in  the  act  is   Building  a 
the  purpose  of  building  a  church,  for  which,  if  a  legacy  be  left,  fng^Mrwrnage'" 
it  clearly  falls  within  the  act ;  Att.  Gen.  v.  Bishop  of  Oxford,   houses.  &c. 
1  B.  C.  C.  444,  n.     So  where  there  was  a  bequest  to  the 
church  of  St.  Helen's  London,  the  same  was  held  to  belong  to 
the  churchwardens  for  the  reparations  of  the  church  (one  of 
the   purposes   actually    mentioned)   and  the   improving   and 
adorning  the  same;  Att.  Gen.  v.  Super,  2  P.  Wms.  125;  see 
also  WingfieUCs  case,  Duke*s  Ch.  Uses,  by  Bridg.  374.    Again, 
it  has  been  held  that  a  legacy,  which  was  to  be  applied  in  repair- 
ing parsonage  houses  to  be  chosen  by  an  individual,  was  a 
charitable  use;  Att.  Gen.  v.  Bishop  of  Chester,  1  B.  C.  C.  444. 

Bequests  to  the  governors  of  Queen  Anne*s  bounty  for  the   Queen  Anne's 
augmentation  of  poor  vicarages  are  likewise  within  the  statute ;      ""*^* 
Widmore  v.  Woodroffe,  Amb.  636;  S.  C.  1  B.  C.  C.  13  n.; 
Middkton  v.  CUtberow,  3  Ves.  734. 

Dispositions  of  property  for  the  purpose  of  maintaining  a  Gift?  to  Minis- 
preaching  minister  or  chaplain  have  been  clearly  settled  to  be  }J^,'j^g^^^hlm:'h 
charitable  uses ;  Penstredw.  Payer,  Duke^s  Ch.  U.  by  Bridgman,  for  services 

^        done. 

p.  381 ;  Pember  v.  Knighton  Inhab.  ib.  and  Poph.  139 ;  Att. 
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Gen.  V.  Corporation  of  Exeter,  2  Russ.  45.  A  bequest  of  an 
annuity  to  the  minister  of  a  church  for  preaching  a  sermon 
once  a  year  to  the  memory  of  the  testator ;  Durour  v.  Motteux, 
1  Ves.  sen.  320^  and  a  legacy  to  the  vicar  or  curate  of  a  parish 
for  preaching  a  sermon  on  a  day  specified;  AtL  Gen.  t. 
Combe,  2  Ch.  Ca.  18;  S.  C.  2  Vern.  267;  Sorresby  v.  Hol- 
Uns,  9  Mod.  221 ;  Turner  v.  Ogden,  1  Cox,  316,  are  likewise 
charitable  gifts  within  the  statute  of  Elizabeth.  In  one  view 
this  kind  of  bequest  may  be  considered  as  amounting  to  nothing 
more  than  an  equivalent  or  recompense  for  the  service  to  be  ren- 
dered ;  but  Lord  Hardwicke  observed  that  any  other  construc- 
tion than  that  which  has  been  made  might  elude  the  Mortmun 
act,  for  the  reward  for  doing  these  offices  might  be  as  great  as 
the  testator  pleased ;  1  Ves.  sen.  322. 
The  like  where       Again  a  devise  of  impropriate  tithes  to  the  curate  of  a  parish 

te  rendered!      ^^^  ^^^  *'™^  l>Ging,  the  benefit  being  here  unaccompanied  with 
any  additional  duty  to  be  performed,  is  beyond  all  doubt  of  a 
use  charitable ;  2  Ventr.  349.    So  a  bequest  of  an  annuity  to 
the  minister,  performing  the  service  and  weekly  duty  at  a  newly 
erected  chapel,  by  way  of  increasing  the  annual  stipend ;  Att. 
*    Gen.  V.  Goddardy  Turn.  &  Russ.  348.     And  see  as  to  a  pen- 
sion or  stipend  attached  to  a  perpetual  curacy,  comprised  in  the 
gift  of  a  rectory  impropriate  or  otherwise ;  Att.  Gen.  v.  Parker^ 
I  Ves.  sen.  43 ;  S.  C.  3  Atk.  576 ;  Att.  Gen.  v.  Brereton,  2 
Ves.  sen.  425;  Att.  Gen.  v.  Newcomhe,  14  Ves.  1.     Even  be- 
fore  the  statute,  a  devise  for  the  purpose  of  providing  a  preacher 
to  preach  the  word  of  God  in  a  particular  church  at  stated 
times  of  the  year  was  considered  to  be  a  good  charitable  use ; 
Gibbons  v.  Malty ard ;  Poph.  Rep.  6. 
Gifts  for  keep.        A  bequest  for  the  purpose  of  keeping  up  an  organ  and  paying 
thebeHsof?"'  ^^  organist  of  a  parochial  church  has  likewise  been  established 
church,  itc.       ^g  charitable,  though  an  annuity  given  to  the  choristers  was  at 
the  same  time  declared  void  by  Sir  Joseph  Jekyll,  M.  R.,  (a) 
whose  decision  was  afterwards  affirmed  by  Lord  Hardwicke ; 

(a)  In  one  place  Sir  Joseph  tare,  and  that  it  was  the  Lord 
Jekyll  is  represented  as  having  Chancellor  who  would  not  do  it. 
established  the  charity  for  choris-     See  2  Ves.  Sen.  274. 
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on  the  ground  that  it  was  contrary  to  the  constitution  of  the 
church  of  England,  to  have  them  in  parochial  churches ;  that 
they  would  be  under  no  rule  of  government  as  they  are  in  other 
churches ;  and  that  the  law  would  not  allow  they  should  be 
under  the  government  of  the  heir  at  law ;  Att.  Gen.  v.  Oak- 
aver ,  cited  1  Ves.  sen.  536.  But  in  a  subsequent  case  before 
Sir  Lloyd  Kenyon,  M.  R.,  not  only  an  annuity  to  the  clerk  of 
a  parish  to  keep  the  chimes  of  the  church  in  good  repair,  and 
to  play  certain  psalms,  but  also  an  annuity  to  the  singers  who 
sat  in  the  gallery  of  the  church  to  be  paid  on  Ascension  day, 
were  considered  to  be  charitable  bequests  within  the  statute  of 
Elizabeth;  Turner  "9.  Ogden,  1  Cox,  316. 

Bequests  to  societies  for  propagating  the  Gospel,  either  at  Societies  for 
home  or  abroad ;  Widmore  v.  Woodroffe^  Amb.  636 ;  Middle-  Jospci. 
ton  V.  Spicer^  1  B.  C.  C.  201 ;  Att.  Gen.  v.  Stepney y  10  Ves. 
22;  MiUsv.  Farmer,  19  Ves.  483;  S.  C.  I  Mer.  55;  Society 
for  Propagating  the  Gospel  in  Foreign  Parish.  Att.  Gen.  3  Russ. 
142 ;  or,  which  amounts  to  the  same  thing,  for  the  advancement 
of  the  Christian  religion  among  infidels;  Att.  Gen.  v.  The 
Mayor  and  Corporation  of  London,  3  B.  C.  C.  171  ;  S.  C.  nom. 
AtL  Gen.  v.  Coll.  of  Wm.  ^  Mary  in  Virginia,  1  Ves.  jun.  243 ; 
also  a  bequest  for  the  purpose  of  establishing  a  bishop  in  his 
Majesty's  dominions  in  America ;  Att.  Gen.  v.  Bp.  of  Chester, 
1  B.  C.  C.  444,  are,  severally,  charitable  donations  within  the 
statute. 

From  many  of  the  above  instances  it  will  have  appeared  that  pious  usee, 
dispositions  in  pios  usus  are  looked  upon  in  the  same  light  as 
ordinary  gifts  to  charity,  of  which  in  fact  they  are  considered  a 
branch ;  Clifford  v.  Francis,  1  Freeman,  330 ;  Anon.  2  Freeman, 
40 ;  Masters  v.  Masters,  1  P.  Wms.  421 ;  Att.  Gen.  v.  Her- 
rick,  Amb.  712 ;  Att.  Gen.  v.  Mayor,  Sfc.  of  London,  3  B.  C. 
C.  171  ;  S.  C.  1  Ves.  jun.  243.  In  a  late  case  there  was  a 
devise  of  an  annuity  of  £2000,  till  the  testator's  son  came  of 
age,  which  was  to  be  applied  *'  in  the  service  of  my  Lord  and 

(a)  It  has  been  made  a  question  point  however  arose  incidentally, 

whether  Unitarians  could  be  ob-  thequestionraised  by  the  pleadings 

jects  of  a  charity;  see  Att.  Gen.  v.  being,  it  appears,  solely  one  of  in- 

Pearson,  3  Mer.  399,  ^  seq.    The  tention. 
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Master^  and  I  trust.  Redeemer.**  This  was  established  aa  a  good 

charitable  devise ;  Pawerscourt  ▼•  Powencouri,  1  MoUoy,  616. 

BequMU  to  The  examples  hitherto  given  have  all  been  in  favor  of  the 

mmiiten.  established  church.    The  benefits  of  the  statute  however  are 

not  confined  to  the  religion  of  the  state.  Thus  a  devise  of  an 
estate  in  trust  to  apply  the  rents  in  maintaining  or  remunerating 
a  preacher  at  a  Methodist  chapel,  is  also  a  charitable  use  within 
the  act;  Grieves  v.  Case,  4  B.  C.  C.  67;  S.  C.  Dick.  S51; 
1  Ves.  jun.  548,  and  2  Cox,  301 ;  see  also  Doe  d.  Toane  v.Cofe* 
stake,  6  East,  328.  So  are  dispositions  in  fiivour  of  all  such 
dissenters  firom  the  established  church  as  are  included  in  the 
toleration  acts ;  (a)  AtL  Gen,  v.  Andrews,  I  Ves.  sen.  2i5 ;  Att, 
Gen*  V.  Cock,  2  Ves.  sen.  273 ;  Att.  Gen,  v.  Hickman,  2  Kel. 
34,  pi.  24 ;  S.  C.  2  Eq.  Ca.  Abr.  193 ;  Lloyd  v.  Spillet,  S  P. 
Wms.  344;  Cook  v.  Duckenfield,2Atk.  562;  WaUer^.  Chiids, 
Amb.  524;  Corbyny.  French,  4  Ves.  418;  Att.  Gen.  v.  Fouh 
ler,  15  Ves.  88 ;  Att.  Gen.  v.  Wansay,  ib.  231 ;  Att.  Gen.  v. 
Lord  Dudley  Cooper,  ib.  146 ;  Att.  Gen.  v.  Pearson,  3  Mer. 
396,  417 ;  Pritchard  v.  Arbouin,  3  Russ.  456 ;  Doe  d.  Thomp^ 
son  V.  Pitcher,  3  M.  &  S.  407 ;  S.  C.  12  Marsh.  61,  and6  Taunt 
359 ;  WeUbeloved  v.  Jones,  1  Sim.  &  Stu.  40 ;  Att.  Gen.  v.  Mol- 
land,  1  Younge,  562;  Att.  Gen.  v.  Shore,  MS.  In  the 
number  of  these  dispositions  is  to  be  reckoned  a  legacy  for  the 
purpose  of  paying  off  an  incumbrance  on  a  licensed  meeting 
house ;  Corbyn  v.  trench,  ut  sup. 
Gifts  to  Roman       With  respect  to  gifts  in  favor  of    those  of  the  Roman 


Catholic  persuasion,  tending  in  any  manner  to  promote 
religious  tenets,  they  will  be  treated  of  at  large  in  the  4th  chap- 
ter of  the  3rd  book,  to  which  the  reader  is  referred.  We  may 
here  remark,  however,  that  there  does  not  appear  ever  to  have 
existed  any  objection  to  a  gift  for  the  benefit  of  Roman  Catholics 
unconnected  with  religion.  There  is  a  case  where  a  sum  of 
money  was  bequeathed  to  two  persons  by  name,  who  were 
respectively  described  as  the  Roman  Catholic  Archbishop  of 
Cashel,  and  the  Roman  Catholic  Bishop  of  Waterford  and 
Lismore,  and  to  their  successors  for  ever,  out  of  which  sum 
there  was  to  be  laid  out  £1000  in  purchasing,  or  building  a 
house  in  the  city  of  Waterford  for  twelve  reduced  gentlemen ; 
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and  the  interest  of  another  £1000  was  to  be  applied  for  the 
flupport  and  education  of  poor  boys,  to  be  nominated  and  ap- 
pointed by  the  trustees,  and  their  successors.  This  was  con- 
ddered  by  Lord  Chancellor  Manners  to  be  a  good  charitable 
disposition ;  though,  as  respects  the  legal  estate,  made  to  persons 
in  a  character  which  could  not  be  supported.  However,  as  the 
testatrix  appeared  to  have  placed  a  personal  confidence  in  the 
individuals  she  had  named,  the  court  committed  the  execution 
of  the  trusts,  under  its  controlling  direction,  to  them  during 
their  joint  lives,  upon  a  reliance  that  they  would  act  with  per- 
fect good  fidth,  giving  no  undue  preference  to  Catholics  over 
Protestants.  From  this  it  would  appear  that  the  circumstance 
of  the  testatrix  herself  being  a  Roman  Catholic,  and  of  the 
trustees  appointed  by  her  being  also  Roman  Catholics,  was  not 
deemed  suiBcient  to  justify  the  court  in  confining  the  benefit 
provided  altogether  ^  persons  of  that  persuasion,  (which  it 
would  have  been  perfectly  lawfiil  for  the  testatrix  to  have  done), 
though  it  was  enough  to  prevent  them  firom  being  excluded ; 
AU.  Gen.  v.  Power,  1  Ball  &  Beatt.  145. 

The  consideration  of  dispositions  to,  or  in  favor  of  Jews,  so  To  Jews. 
fiur  as  it  would  lead  to  a  discussion  of  the  law  relating  to  super- 
stitious uses,  will  likewise  be  postponed.  Conformably  however 
with  the  plan  just  pursued,  it  is  to  be  observed  that  where  a  gift 
has  for  its  object  merely  the  maintenance  and  su{q>ort  of  poor 
Jews,  it  will  be  sustained  as  a  charitable  disposition;  De  Costa 
r.  De  Pas,  Amb.  228;  S.C.Z  Swanst  487  in  notis;  Mocatta  v. 
Zousado,  cited  in  7  Ves.  423.  And  this  will  be  the  case  even 
where  the  donor  has  appointed  persons  holding  an  official 
mtoation  in  a  Jewish  s3magogue,  or  place  of  worship,  as  the 
distributers  or  channel  of  his  bounty ;  Isaac  v.  Oompertz, 
1  Amb.  by  Blunt,  228  in  notis.  There  are  in  this  last  case  two 
other  bequests,  which  were  to  be  applied  in  the  education  of 
Jews.  Annuities  were  left  for  teaching  and  instructing  ten 
poor  Jews'  children,  at  Bromsall,  in  Bohemia,  and  ten  in  Lon- 
don ;  and  it  was  decreed  by  Sir  Thomas  Sewell,  M.  R.,  that  it 
should  be  referred  to  the  Master  to  see  whether  there  was  any 
school,  oracademy  in  Bromsall,  to  which  the  first  bequest  could 
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be  applied ;  the  parties  being  at  liberty  to  submit  a  scheme  for 
that  charity,  and  also  for  the  other  which  was  to  be  executed  in 
England.  It  would  thus  appear  as  if  the  Master  of  the  Rolls 
considered  religious  instruction  not  to  be  a  necessary  part  of 
education,  and  that  the  purpose  of  the  testator  might  be  carried 
into  effect  without  regard  to  religion  at  all.  His  Honor's  decree 
derives  some  support  from  an  observation  which,  upon  a  sub- 
*^  sequent  occasion,  fell  from  Sir  Thomas  Plumer,  M.  R.  Speak- 
ing of  a  particular  school,  he  said — ''  It  is  founded  by  a  Pro- 
testant ;  it  is  to  be  a  grammar  school,  and  in  the  absence  of  other 
evidence  the  court  can  only  establish  it  on  the  principle  of  reU- 
gious  education  forming  part  of  the  plan,  and  that  religious 
education  being  according  to  the  law  of  the  land ;  *'  Att.  Gen. 
V.  Dean  and  Canons  of  Christ  Church,  Jac.  485. 
Bequests  for  ^  bequest  for  the  purpose  of  putting  out  poor  children  ap- 

puttmg  out  ap-  prentices  was,  after  much  deliberation,  decided  to  be  a  public 

charity ;  but  whether  under  the  statute  of  charitable  uses,  or 
under  some  of  the  recent  statutes,  which  contain  express  pro- 
visions on  the  subject  of  apprentices,  does  not  appear ;  Rex  v. 
Clifton-upon-Dunsmore,  Burr.  S.  C.  697.  The  reporter  in  the 
marginal  abstract  of  the  case,  says  it  was  under  the  8  Ann.  c.9, 
s.  40,  but  which  looking  to  the  object  of  that  act  does  not  seem 
probable.  Upon  the  7  Jac.  1,  c.  3,  however,  supposing  the  4S 
Eliz.  not  to  apply  to  such  a  case,  it  is  difficult  to  conceive  how 
a  doubt  could  have  arisen  whether  such  a  bequest  was  charitable 
or  not,  the  act  expressly  speaking  of  dispositions  of  this  kind 
as  being  good  and  godly  purposes,  almost  the  very  expression 
made  use  of  in  the  statute  of  charitable  uses.  In  a  subsequent 
case  such  a  bequest  was  on  all  hands  treated  as  charitable,  not 
the  slightest  doubt  having  been  whispered  on  the  subject; 
though  here  again  the  report  is  silent  as  to  the  ground  of  its 
being  so  considered,  a  circumstance  which  may  possibly  justify 
the  inference,  that  the  43  of  Eliz.  was  the  statute  principally 
looked  to ;  Jtt.  Gen.  v.  Earl  of  Winchelsea,  3  B.  C.  C.  374 ; 
S.  C.  nom.  Att.  Gen.  v.  Hurst,  2  Cox,  364 ;  see  also  Att.  Gen* 
V.  Minshull,  4  Ves.  11 ;  and  White  v.  White,  7  Ves.  423 ;  to 
which  the  same  obseiTations  are  applicable.     It  should  like- 
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wise  be  remarked,  that  a  gift  of  money  to  make  a  stock 
for  binding  apprentices  is  among  the  dispositions  enumerated 
by  Sir  Francis  Moore  in  his  Commentary  upon  the  Statute  of 
Elixabedi,  so  that  there  can  be  little  question  that  a  bequest  of 
this  land  must  upon  that  act  alone  be  regarded  as  charitable. 

There  is  a  class  of  bequests  not  yet  treated  of,  which  is  For  the  erection 
attended  with  considerable  doubt  and  difficulty.  These  bequests  &c.  '  ' 
have  for  their  object  the  erection,  or  sustentation  of  vaults, 
tombs,  and  monuments,  for  the  purpose  of  perpetuating  the 
memory  of  the  donors,  their  families,  or  connections.  In  the 
first  case  of  this  kind  which  has  fallen  under  the  author's  ob-  Cajeof  MMten 
serration,  a  testatrix  bequeathed  the  sum  of  £200  for  a  monu- 
ment for  her  mother.  There  appeared  to  be  a  deficiency  of 
assets,  and  although  there  were  several  other  legacies  some 
charitable  and  others  not  so  which  it  was  declared  ought  to 
abate  in  proportion,  yet  the  whole  £200  was  by  Sir  Joseph 
Jekyll,  M.  R.  decreed  to  be  paid  and  laid  out  according  to  the 
will  of  the  testatrix,  on  the  ground,  it  should  seem,  of  its  being  a 
debt  of  piety  to  the  memory  of  her  mother,  from  whom  the  tes- 
tatrix received  the  greatest  part  of  her  estate ;  Masters  v.  Mas- 
ters, 1  P.  Wms.  422,  423,  and  n.  1. 

The  next  case  was  before  Lord  Hardwicke  upon  a  will,  in  Of  Duroar  t. 
which  a  testator  devised  his  real  estate  to  trustees  to  dispose 
of  the  whole,  with  his  personal  estate,  for  paying  off  debts 
legacies,  and  performance  of  his  will.  He  gave  certain  legacies, 
and  directed  that  ''  the  remainder  of  the  said  lands  should  be  a 
fund  for  a  perpetual  annuity  of  £10  per  annum  to  a  minister  to 
preach  a  sermon  once  a  year  to  his  memory,**  (so  far  already 
noticed),  ''to  keep  his  tomb-stone  in  repair,  and  the  inscription 
thereon,  and  upon  the  stone  against  the  wall,  reciting  the  gift 
legible,  of  which  the  minister  was  then  to  make  oath ;  and  £2  per 
annum  to  the  clerk ;  and  £2  more  to  the  sexton,  for  ever;  with  £4 
per  annum  to  the  mayor  and  corporation  of  St.  Alban*s  for  mana- 
ging and  keeping  account  thereof.**  In  the  judgment  pronounced 
by  Lord  Hardwicke  in  this  case,  his  Lordship  observed, "  This 
perpetual  annuity  to  the  minister  is  a  charitable  use,  which  is 
not  prevented  by  the  addition  of  the  annual  sermon:** — t.  e. 
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on  the  ground  of  its  being  merely  a  remuneration  for  service  done. 
**  So  are  the  other  two  annuities ;  and  the  rest  is  not  only  a  vain 
concomitant  of  the  charitable  bequest,  but  a  circumstance  attend* 
ing  the  general  execution  thereof:  and  if  this  construction  were 
not  made^  it  mi^t  elude  the  act  of  Parliament,  meaning  the 
Mortmidn  act ;  for  the  reward  for  doing  these  offices  might  be 
as  great  as  the  testator  pleased.  So  the  gift  to  the  corporation 
is  a  reward  for  their  service,  and  but  a  circumstance  attending 
the  charitable  bequest :  and  though  the  keeping  the  accounts 
is  not  void,  yet  if  the  charity  on  which  it  was  to  attend  is  void, 
it  must  be  so  too  ;**  Durour  v.  Motteux,  1  Ves.  sen.  3S1* 

Not  long  after  a  nearly  similar  case  was  brought  before 
Lord  Chancellor  Camden.  A  testator  devised  certain  real 
estate  subject  to  several  annual  payments,  making  together 
£10,  which  he  aftierwards  disposed  of  as  follows :  two  sums 
of  twenty  shillings  a  year  each  to  the  churchwardens  of 
two  di£ferent  parishes  for  ever,  to  be  laid  out  in  repairing  his 
family  vaults  in  each  of  those  parishes ;  the  rest  being  clearly 
given  to  charitable  uses.  Upon  the  first  question  raised,  which 
respected  the  two  sums  of  twenty  shillings  each.  Lord  Camden 
is  reported  to  have  expressed  himself  as  being  of  opinion  ''that 
the  whole  £10  was  void.  The  two  sums,'*  he  is  then  made 
to  observe, "  on  which  the  doubt  is  made,  are  trifling  in  them- 
selves, and  mixed  with  others  which  are  clearly  void.  They 
are  given  to  churchwardens  who  are  not  a  corporation  to 
take,  and  therefore  are  void  at  law ;  and  being  so,  a  Court  ci 
Equity  will  not  appoint  new  trustees  to  set  them  up."  This, 
whether  correct  or  not,  would  be  intelligible  enough  were  it 
not  that  the  report  goes  on  to  represent  his  Lordship  as  sajring, 
secondly, "  They  are  not  blended  with  the  charities,  but  are  dis- 
tinct sums  directed  to  be  applied  for  that  particular  use ;  and  though 
the  churchwardens  could  not  take,  yet  the  devise  is  good,  and 
the  heir  at  law  is  a  trustee  ;*'  Gravenor  v.  HaUutn,  Amb.  643. 
Upon  a  reference  however  to  the  Register's  Book  it  appears 
that  the  rent  charge,  or  the  value  of  the  rent  charge  was  de- 
creed to  the  heir  at  law,  so  that  the  second  observation  must  in 
some  way  or  other  be  an  interpolation ;  See  Lib.  Reg.  1 766,  A.  IQS. 

The  subject  afterwards  came  under  the  consideration  ai 
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Lord  Thurlow :  there  the  testator  gave  "  to  his  executor,  the 
defendant  John  Rogers,  and  after  his  decease  to  the  child  or 
children  of  his  body  by  his  wife  Hannah  Rogers,  £200  capital 
stock  of  the  £3  per  cent*  consolidated  annuities  to  be  continued 
in  the  bank  a  reasonable  space  of  time,  as  a  fund  for  keeping  in 
decent  repair  the  tomb  in  Stepney  church-yard,  where  his  the 
said  testator's  then  late  wife  and  her  femily  were  buried,  and 
where  he  desired  to  be  interred:  and  for  that  purpose  the  half* 
yearly  interest  of  the  said  £200  capital  stock,  or  so  much  of  it 
aa  might  be  needful,  was  to  be  disbursed  in  tlie  said  repairs ; 
and  the  overplus  (if  any)  to  be  and  remain  the  property  of  the 
said  defendant  John  Rog^s,  or  the  person  who  should  after 
his  death  have  the  care  of  keeping  the  said  tomb  in  decent 
order.*"  The  Master  by  his  report  appears,  though  erroneously, 
to  have  considered  this  as  a  specific  legacy.  By  the  order  how- 
ever on  further  directions,  it  was  rightly  treated  as  a  general 
bequest ;  and  it  was  declared  that  the  same,  but  without  de- 
scribing it  as  charitable  or  otherwise,  ought  to  abate  proportion- 
ably  with  the  other  legacies;  Blackshaw  v.  Roger s^  Reg.  Lib. 
1779,  A.  6S6,  shortly  cited,  4  B.  C.  C.  349. 

We  now  come  to  a  common  law  case,  in  which  certain  freehold  i>oe  v.  Pitcher. 
premises,  including  a  vault  and  tomb  forming  part  of  a  burial 
place,  were  by  a  deed,  perfected  according  to  the  statute  of  Mort- 
main, conveyed  to  two  persons  and  their  heirs  to  the  use  of  one 
of  them,  a  stranger  in  blood  to  the  donor,  and  his  heirs,  upon 
consideration  that  he  and  they  should  at  all  times  thereafter  repair 
and  maintain  the  vault  and  tomb,  and  if  necessary  re-build  the 
same,  and  should  at  all  times  permit  the  vault  to  be  used  for  the 
inteniient  of  the  donor,  or  any  of  her  family :  in  default  whereof 
the  estate  limited  to  him  was  to  determine,  and  after  the  deter- 
HiiiiatioD  of  that  conditional  estate  the  premises  were  to  remain 
to  the  use  of  the  other  releasee,  a  person  it  would  seem  con- 
nected in  blood  and  claiming  under  the  donor,  and  to  his  heirs 
absolutely.  This  conveyance  was  made  the  subject  of  two 
actions  of  ejectment,  the  lessor  of  the  plaintiff  claiming  under  a 
general  devise  to  him  by  the  donor  of  all  her  real  estate ;  and  was 
after  the  first  trial  at  Nisi  Prius  brought  under  the  considera- 
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tion  of  Lord  Ellenborough,  and  upon  the  second  occasion  under 
that  of  C.  J.  Gibbs.  Speaking  of  the  trust  for  keeping  up  a 
tomb,  Lord  Ellenborough  observed,  'Mt  does  appear,  I  think, 
to  be  a  charitable  use  in  part  and  in  part  not.  As  far  as  con- 
cerns the  grantor's  own  interment  it  is  not,  but  inasmuch  as  it  is 
for  her  family,  it  may  be  so  considered.**  When  the  matter 
came  however  upon  the  second  ejectment  before  C.  J.  Gibbs, 
his  Lordship  said  he  agreed  with  the  court  of  King's  Bench  on 
the  subject  of  the  consideration  to  keep  the  vault  in  repair,  that 
it  was  not  a  charitable  use ;  Doe  d.  T/wmpson  v.  Pitcher,  S  M. 
&  S.  410;  6  Taunt.  370,  1,  and  2  Marsh.  70,  1.  Whether 
this  misunderstanding  on  the  part  of  the  Chief  Justice  of  the 
Common  Pleas  had  the  effect  of  influencing  his  judgment,  it  is 
of  course  impossible  now  to  determine,  though  we  should  rather 
assume  that  it  would  not. 
Mcllick  T.  The       gut  leaving  this  case  as  we  have  done  the  others  for  the 

President,  &c.  ^ 

of  the  Asylum,   present,  we  find  the  next  instrument  of  the  kind  to  have  been 

adjudicated  upon  by  that  very  able  judge,  Sir  Thomas  Plu- 
mer,  when  sitting  at  the  Rolls.  The  testator, — after  desiring 
that  he  might  be  buried  at  the  east  end  of  the  vault  of  the 
parish  church  of  St.  John's  Southwark,  and  giving  various 
minute  directions  as  to  his  funeral, — devised  his  real  estates 
upon  trust  for  sale,  and  directed  that  out  of  the  proceeds 
£S000  should  be  applied  in  erecting  a  monument  to  perpetuate 
his  memory  in  such  parish  church ;  that  £100  should  be  paid 
to  Dr.  Samuel  Johnson,  on  consideration  of  his  writing  an  epiti^h 
to  be  inscribed  thereupon  ;  and  the  sum  of  twenty  guineas  to 
the  rector,  on  consideration  of  his  consenting  to  the  placing  up 
of  the  monument.  This  he  directed  to  be  set  about  immediately 
after  his  decease,  and  to  be  finished  as  soon  as  possible,  the 
time  not  to  exceed  a  year  firom  his  death.  The  testator  then 
gave  certain  pecuniary  benefits  to  the  parish  of  St.  John,  which 
however  in  the  event  of  a  refusal  on  the  part  of  the  rector  to 
allow  the  monument  to  be  put  up  he  revoked,  together  with 
the  legacy  of  twenty  guineas  given  to  the  rector,  and  in  Aat 
case  he  desired  to  be  interred  in  the  parish  of  St.  George  the 
Martyr,  to  which  parish  he  transferred  the  benefits  primarily 
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designed  for  St.  John's.  The  residue  of  his  personal  estate  he 
gave  to  the  Asylum ;  declaring  that  it  should  be  liable  to  keep 
his  monument  in  repair,  the  expense  of  which  was  to  be 
paid  by  the  treasurer  of  the  Asylum  for  the  time  being,  who 
was  also  to  pay  four  guineas  a  year  to  the  sexton  of  the  parish 
where  the  monument  should  be  erected,  to  keep  it  clean  and 
decent  At  the  time  when  the  cause  came  on  for  further  direc- 
tionsy  (nothing  having  been  decided  by  the  decree,)  a  period  of 
thirty-seven  years  had  elapsed  from  the  death  of  the  testator, 
during  which  the  erection  of  the  monument  in  the  parish  of 
St.  John  had  been  prevented  by  the  continued  refusal  of  the 
rector  to  give  his  consent,  though  upon  a  recent  change  of 
rectors,  this  obstacle  was  understood  to  have  been  removed. 
Sir  Thomas  Plumer,  in  discussing  the  character  to  be  attributed 
to  the  testator's  principal  design,  stated  charitable  uses  to  be 
**  when  the  donor  appropriates  a  gift,  either  to  charity  or  to 
some  public  purpose,  such  as  the  repair  of  bridges,  ports,  and 
havens,  &c.,  not  operating  in  any  manner  to  the  benefit  of  him- 
self. But,"  continued  his  Honor,  **  the  statute  of  Mortmain 
does  not  bear  a  resemblance  to  anything  like  a  sumptuary  law ; 
and  does  not  apply  to  property  expended  like  this  by  the  party 
on  himself,  for  the  gratification  of  his  own  vanity,  on  an  object 
which,  instead  of  having  any  similitude  to  charity,  is  the  very 
reverse  of  it ;  the  builder  of  the  monument  is  to  be  paid  for  his 
labour  only.  It  stands  on  the  same  footing  as  an  expensive 
funeral ;  and  it  has  never  been  argued  that  the  expenses  of  a 
funeral  cannot  be  defrayed  out  of  real  estate.  There  is  nothing 
to  control  the  general  right  incident  to  property  of  disposing 
of  it,  either  in  the  party's  lifetime  or  after  his  death  as  he  may 
think  proper ;  and  though  the  sum  which  this  testator  has  de- 
voted to  the  execution  of  his  monument  may  be  disproportioned 
to  his  stationin  life,  the  court  cannot  on  any  suchgrounds  extend 
the  construction  of  the  statute."  Having  arrived  at  this  con- 
clusion, the  learned  judge  then  proceeded  to  consider  how  the 
testator's  intention  stood  affected  by  the  delay  which  had  taken 
place,  and  he  was  of  opinion  that  as  its  execution  could  only  be 
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suspended  for  a  reasonable  time^  it  was  too  late,  under  the  cir- 
cumstances, to  say  that  such  intention  could  then  be  carried  into 
effect ;  Mellick  v.  The  President  and  Guardians  of  the  Asylum, 
Jac.  180.  There  is  nothing  stated  in  the  report  of  this  case, 
respecting  the  residuary  bequest  of  personalty  to  the  Asylum ; 
though  it  may  perhaps  be  collected  that  the  amount  was  paid  over 
to  the  institution,  and  was  suffered  to  be  retained  without  dispute. 

Jones  T.  There  are  but  two  other  cases  which  the  author  has  been 

^^     '  able  to  meet  with.    In  the  first  a  testatrix  directed  her  trustees 

and  executors  to  lay  out  a  sum  of  money  in  their  names,  and 
apply  the  interest  from  time  to  time  for  ever,  in  maintaining  and 
keeping  in  repair  the  family  vaults  or  tombs  of  three  of  her  rela- 
tions ;  Jones  v.  Mitchell,  1  Sim.  &  Stu.  290.     In  the  second  a 

Dixon  V.  Daw-  testatrix  directed  her  trustees,  out  of  the  money  to  be  raised  by 

'^°-  sale  of  her  real  estate,  to  pay  and  discharge  all  the  expenses  of 

her  funeral,  and  of  the  erection  of  a  tomb-stone,  and  of  the  pro- 
tection, repairs,  preservation  thereof,  and  all  other  expenses  in 
anywise  concerning  her  burial ;  Dixon  v.  Dawson,  2  Sim.  & 
Stu.  329.  These  cases,  however,  are  scarcely  worth  mentioning, 
inasmuch  as  they  furnish  us  with  no  more  than  simple  instances 
of  this  sort  of  bequest,  nothing  apparently  having  turned  upon 
either  of  them  in  the  course  of  argument.  In  fact,  in  both  in- 
stances, the  gifts  seem  to  have  been  passed  by  without  the 
slightest  notice  either  from  the  counsel  or  the  court,  the  suits 
not  appearing  to  have  any  reference  to  them. 

Summary  of  Looking  then  to  the  several  cases,  we  find  that  while  it  was 


e  v»(».  decided  in  Mellick  v.  The  President,  ^c.  of  the  Asylum,  that 

the  gift  of  a  sum  of  money,  to  be  expended  at  once  upon  a 
monument  for  the  donor  himself,  has  no  sort  of  connexion  with 
charity,  it  was  in  Durour  v.  Motteux  determined,  that  a  per- 
petual annuity  for  keeping  the  donor's  tomb-stone  and  tablet 
in  repair  was  of  a  charitable  nature.  Proceeding  a  step  further, 
we  see  that  in  Masters  v.  Masters  a  bequest  for  a  monument 
to  be  erected  to  the  memory  of  the  testatrix's  mother,  was  looked 
upon  as  a  pious  legacy,  though  differing  from  an  ordinary  be- 
quest to  charity.     We  have  lastly,  the  case  of  pecuniary  and 
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other  dispositions  for  the  repair  of  family  vaults:  as  to  which, 
it  seems  to  have  been  held  in  Gravenor  v.  Hallum,  that  they 
were  charitable  dispositions ;  while  in  Doey.  Pitcher  the  judges, 
as  we  have  seen,  expressed  opposite  opinions  on  the  subject. 
In  both  these  cases  the  benefit  provided  was  of  a  permanent 
character,  and  arising  out  of,  or  consisting  in  real  estate.  In 
Blacishaw  v.  Rogers^  the  gift  was  a  pecuniary  one,  and  was  not 
intended  to  subsist  as  a  continuing  fund ;  but  from  this  case,  as 
abeady  intimated,  nothing  can  be  collected.  Upon  the^whole 
then,  it  is  manifest  that  the  authorities  are  of  a  very  unsatis- 
fiictory  description,  having  for  the  most  part  been  decided  with- 
out regard  to  each  other,  or  any  reference  to  general  principle. 

There  are  some  cases  now  to  be  noticed  which  shew,  more 
than  any  others  which  have  yet  been  stated,   the  compre- 
hensiveness allowed  to  the  statute  of  charitable  uses.   In  the  case  Bequest  for 
of  Jones  V.  WiUiams^  Amb.651 , — where  Lord  Chancellor  Cam-  J^wn  wSS  * 
den  defined  charity  to  be  a  gift  to  a  general  public  use,  which  ^^*^'* 
extends  to  the  rich  as  well  as  to  the  poor,  many  instances  in 
the  statute  4<3  Eliz.  carrying  this  idea,  as  for  building  bridges 
&C., — a  devise  for  supplying  a  town  with  water  was  held  to  be  a 
charitable  use  within  the  act ;  such  supply  being  necessary  as 
well  as  convenient  for  the  poor  equally  with  the  rich.  So  in  ano- 
ther case,  where  there  was  a  devise  for  the  improvement  of  a  city ,  For  the  im- 
which  was  construed  to  mean  improvements  carried  on  under  S^^*"*****  * 
an  act  of  parliament  and  not  by  private  persons,  such  devise  was 
held  to  be  of  a  use  charitable ;  Howse  v.  Chapman^  4  Ves.  542. 
A  devise  for  the  purpose  of  establishing  a  botanical  garden  for  -^^^'a^^^ij 
the  public  benefit  has  also  received  the  same  construction ;  Town-  gutlen. 
ley  V.  Beckoell,  6  Ves.  194.   Likewise  a  devise  for  establishing  a  or  a  life-boat 
life-boat  for  the  use  of  a  town ;  Johnston  v.  Swann,  S  Madd. 
464.     In  another  case,  where  there  was  a  devise  of  a  freehold 
estate  in  trust  to  sell  and  pay  the  proceeds  to  the  trustees  of 

Urt  frisk 

the  British  Museum,  it  was  contended  that  the  Museum  was  MuMum. 

not  a  charitable  institution ;  that  every  gift  for  the  use  of  the 

public  is  not  necessarily  a  charity ;  that  there  must  be  something 

in  the  nature  of  relief  to  constitute  a  charity ;  that  althouirh 
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schools  of  learning  have  been  held  to  be  charitable  institutions, 
schools  of  art  are  not  so ;  and  lastly  that  the  Museum  is 
national  property.  But  Sir  John  Leach,  V.  C,  without  ^ving 
any  opinion  with  respect  to  the  last  stated  ground  where  really  ex- 
isting, held  that  in  the  case  under  consideration  there  was  no  gift 
to  the  nation ;  but  a  gift  to  an  institution  established  by  the  legis- 
lature for  the  collection  and  preservation  of  objects  of  science 
and  of  art,  partly  supplied  at  the  public  expense,  and  partly 
from  individual  liberality,  and  intended  for  the  public  improve- 
ment;  and  his  Honor  considered  every  gift  for  a  public  purpose, 
whether  local  or  general,  to  be  of  a  charitable  nature,  although 
not  so  within  the  common  and  narrow  sense  of  those  words ; 
Trustees  of  the  British  Museum  v.  fVhite,  2  Sim.  &  Stu.  594* 

Source  of  the         Our  attention  must  now  be  directed  to  those  cases  in  which 
fundi.  ^^  question  has  respected,  not  so  much  the  purpose  to  which 

the  gift  had  to  be  applied,  as  the  subject  matter  of  the  gift 

itself;  in  other  words  the  source  from  which  the  property  is 

Granto  from  the  derived.     A  grant  ft'om  the  crown  of  certain  privileges  and  pro- 

^pw'and  pro^    P^^ty,  Consisting  of  waste  lands  and  tolls  and  customs,  made  to 

P*^y*  the  citizens  of  a  town,  to  be  disposed  of  by  common  assent,  is 

clearly  of  a  use  charitable.  The  case  in  which  it  was  so  held 
is  impressed  with  the  highest  authority.  It  was  first  decided 
by  the  Irish  Master  of  the  Rolls,  then  by  the  Lord  Chancellor 
of  Ireland,  and  finally  by  the  House  of  Lords,  who  severally 
concurred  in  the  same  judgment ;  Gort  v.  jitt.  Gen.  6  Dow. 
136.  And  in  a  subsequent  case  a  similar  grant,  the  object  of 
which  was  the  defence  of  and  preservation  of  peace  within  a 
city,  seems  to  have  been  treated  as  a  charitable  gift  by  the 
present  Vice  Chancellor,  whose  judgment  was  afterwards 
afiirmed  by  Lord  Lyndhurst ;  Jtt.  Gen.  v.  Mayor,  ^c.  of  Car- 
lisle, 2  Sim.  437. 
Of  tolls  newly  In  a  Still  more  recent  case  however,  where  certain  tolls  upon 
created.  goods  for  sale  coming  to  or  going  from  a  town  by  land  or 

by  water  but  then  for  the  first  time  created,  were  granted  by 
the  crown  to  the  corporation  of  the  town  of  Galway,  to  be 
expended  upon  the  murage  and  paving  of  the  town ;    Lord 
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Chancellor  Hart  expressed  a  doubt  whether  the  ^ft  could 
be  considered  as  charitable.  His  Lordship  proceeded  on 
two  grounds,  the  first  of  which  was  that  the  crown  had  not 
granted  existing  tolls,  to  which  it  might  have  a  clear  right,  but 
had  created  them  here  de  novo ;  and  he  thought  it  questionable 
whether  the  crown  had  the  power  of  raising  a  fund  for  charity 
out  of  the  pockets  of  the  subject ;  for  if  it  had  a  right  to  origi- 
nate a  distinct  unattached  grant  of  tolls  for  charitable  uses,  it 
might  be  hard  to  say  what  burdens  the  subject  might  have  been 
exposed  to.  The  second  ground  was  that  the  grant  was  not 
for  a  purpose  purely  civil.  ^^  The  defence  of  the  town  and  its 
fortifications,*'  his  Lordship  observed,  ''  was  a  purpose  which 
the  king,  as  general  protector  of  his  dominions,  was  bound  to 
provide  for  firom  the  public  revenue.  This,  therefore,  was  a 
substitution  of  the  corporation  for  the  crown  in  respect  of  pro- 
viding defences  of  a  walled  town.'*  And  again,  "  Primd  facie 
murage  is  a  public  duty,  but  by  the  king's  license  it  might  be 
transferred  to  a  subject  Without  a  license  a  man  could  not 
have  fortified  his  own  castie ;  and  if  the  inhabitants  of  a  town, 
by  the  king's  license,  were  to  be  at  charges  for  fortifying  the 
town,  a  toll  relieving  that  burden  off  the  inhabitants  generally, 
it  is  said,  might  be  a  charitable  use ;  that  the  statute  of  Eli- 
sabeth does  not  enumerate  it,  is  only  because  it  is  of  rare 
occurrence,  not  the  general  course ;  and  that  murage  in  that 
way  is  not  more  remote  firom  the  notion  of  charity,  than  the 
embellishment  of  a  city,  which  was  held  charitable  in  Howse  v. 
Chapman^  Certainly  two  of  the  heads  of  Lord  Coke's  trinoda 
necestUas  have  been  held  charitable,  but  I  cannot  decide  the 
third  is  so.*'  His  Lordship  afterwards  went  on  to  remark — ''  I 
doubt  whether  the  court  has  ever  construed  as  a  charitable  use 
a  gift  fix)m  the  crown  for  a  particular  purpose,  even  where  such 
a  ^ft  firom  an  individual  would  have  certainly  been  so  con- 
strued. This  is  stronger  when  the  grant  relates  to  the  defence 
of  the  realm.  Suppose  lands  had  been  granted  to  one  and  his 
heirs  for  watch  and  ward  of  a  casde,  that  could  never  be  con- 
strued a  charitable  use,  so  as  to  be  administered  I  mean  by 
court    Repairing  of  bridges  is  only  held  a  charitable  pur- 
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pose  under  the  statute  of  4S  Eliz.  c.  4.  If,  the  fund  flowing 
from  a  private  hand,  repair  of  walls  might  have  been  held 
equally  so  ;  still  I  think  the  fact  of  the  gift  being  from  the 
crown  would  divest  the  charitable  character."  There  is  one 
other  extract  which  it  seems  desirable  to  make*  Towards  the 
conclusion  of  the  argument  it  is  said — ^'  A  corporation  might 
have  such  tolls  in  three  ways:  first,  absolutely;  second,  with 
a  condition  to  be  applied  to  corporate  purposes ;  third,  as 
trustees,  to  be  used  for  the  benefit  of  all  the  inhabitants,  or  of 
the  inhabitants  and  the  public,  which  I  think  is  the  character 
of  this  grant  For  the  object  of  providing  commodious  streets, 
and  a  secure  place  of  trading,  seems  according  to  the  meaning 
of  the  charter  to  be  a  benefit  intended  generally  for  all  the 
king's  subjects  resorting  thither  for  commerce,  and  not  merely 
for  the  inhabitants  ;**  Att.  Gen.  v.  Mayor,  ^c.  of  Oahoay,  1 
Molloy,  95.  When  the  court  afterwards  came  to  deliver  its 
judgment,  the  Lord  Chancellor  said  that  it  would  be  premature 
in  him  to  declare  whether  it  was  in  that  court,  as  the  King's 
Court  of  Chancery,  or  in  His  Majesty,  by  sign  manual,  to  ap- 
point the  application  of  any  excess  if  such  there  should  appear; 
1  Beatt.  ^8.  Of  this  case  it  must  be  remarked,  that  some  of 
the  observations  which  fell  from  the  Irish  Chancellor  are,  as  il 
will  be  perceived,  opposed  to  the  case  of  Att,  Gen.  v.  Mayor^ 
^c.  of  Carlisle;  though  in  most  respects  they  stand  indepen- 
dently and  by  themselves. 

Where  the  funds,  which  are  the  subject  of  the  suit,  have  arisen 
merely  firom  a  levy  or  assessment  made  under  the  authority  of 
an  act  of  Parliament  upon  certain  articles  brought  into  a  town, 
for  the  purpose  of  repairing  or  erecting  works  to  protect  the 
adjoining  coast  against  encroachments  of  the  sea,  (the  act  re- 
citing that  the  inhabitants  were  unable  to  raise  money  sufficient 
for  that  purpose  without  the  aid  of  Parliament,)  the  court  after 
great  consideration  held  that  a  parliamentary  grant,  destined  to 
such  purposes,  was  a  gift  to  charitable  uses  within  the  statute  of 
Elizabeth.  Lord  Eldon  in  giving  judgment  thus  puts  the  ob- 
jection to  its  being  so  regarded.  *'  It  seems  to  have  been  con- 
sidered, that  because  the  duty  was  given  by  act  of  Parliament 
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it  could  not  be  a  charitable  use.  If  authority  was  wanted  upon 
tbatsubjecty  it  would  be  enough,  for  my  business  to-day,  to  refer 
to  the  passage  cited  from  Duke's  Exposition  of  the  Statute  of 
Elizabeth."  This  passage  which  is  part  of  Sir  Francis  Moore*s 
commentary,  is  as  follows :  ^^  An  imposition  granted  upon  com- 
modities imported  or  transported,  to  be  employed  upon  repair 
of  ports  or  havens  where  they  shall  land,  is  a  charitable  use 
and  within  this  statute.*'  His  Lordship  then  proceeded  thus : 
'*  After  the  fire  of  London,  when  acts  of  Parliament  imposed  a 
duty  on  coal  imported  into  the  city  or  the  river,  among  other 
purposes  for  re-building  St.  Paul's  church  (a),  beyond  doubt 
that  was  a  charitable  use.  Money  given  by  a  private  donor  for 
repairing  a  church  or  chapel  is  a  charitable  use ;  and  if  this  is 
law,  there  is  no  reason  why  money  given  by  the  public,  if  it  is 
applied  to  a  charitable  purpose,  should  not  be  equally  within 
the  statute  of  Elizabeth."  And  a  certain  drawback  of  the  duty 
having  been  directed  by  the  act  in  favour  of  such  poor  per- 
sons as  were  not  able  to  pay  the  same,  his  Lordship 
again  observes — ''  It  has  been  argued,  that  because  the 
po<Nr  are  not  to  pay  the  duty,  therefore  this  is  not  a 
charitable  use.  I  cannot  accede  to  that  inference,  the  poor 
are  not  protected  from  payment,  if  they  consume  more  than  two 
chaldrons  of  coals  in  a  year,  but  on  what  principle  is  it  neces- 
sary that  the  poor  should  contribute,  in  order  to  render  this  a 
charitable  use  ?  "  Att.  Gen.  v.  Brown,  I  Swan.  265,  297,  8.  (6) 

Lord  Eldon's  decision  has  since  been  followed  by  Sir  John  Enclosure  of 
Leach,  V.  C,  in  a  case  where  there  was  an  enclosure  of  a  com-  widening  and 
mon,  under  an  act  passed  with  the  consent  of  the  Lords  and  pro-  ^recto  of  ***** 

town, 
(a)  IQCar.  2,c.3;  22Car.2,c.ll;  See  Report,  p.  308.  Besides  the 
1  Jac.  3»  c.  15 ;  8  W.  3,  c.  14 ;  main  point  noticed  in  the  text,  one 
1  Ann,  tt.  89  c  12;  9  Ann,  c.  22.  material  question  in  the  case  re- 
(6)  There  was  an  appeal  from  the  lated  to  an  alleged  want  of  parties, 
in  Att.  Gen.  v.  Brown,  upon  which  the  Chancellor  fluc- 
in  &ct  by  the  Lord  tuated  in  opinion,  though  he  finally 
Chmcenor  himself,  but  it  was  after-  held  that  the  objection  in  that  re- 
wards compromised,  the  relator  spect  was  untenable.  See  pp.  293, 
consenting  that  the  information  298,  299>  306.  This  no  doubt  af- 
eboold  be  dismiised  on  payment  of  forded  the  parties  an  additional  in- 
I  as  between  attorney  and  client,  ducement  to  appeal. 
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prietors  ;  the  rents  and  profits  of  the  land  enclosed,  after  setting 
out  highways  and  making  certain  allotments,  being  applicable  in 
the  hands  of  commissioners,  for  the  purpose  of  widening,  paving, 
lighting,  watching,  cleansing,  and  regulating  the  streets  of  a 
town  ;  supplying  it  with  water,  and  fire  engines,  also  with  hack- 
ney coaches  and  chairs ;  and  any  insufiiciency  of  the  rents  for 
those  purposes  was  to  be  made  up  by  a  rate  or  assessment,  not 
exceeding  a  prescribed  limit,  upon  the  inhabitants ;  while,  in 
case  of  a  surplus,  the  same  was  to  be  paid  over  to  the  overseers 
of  the  poor,  to  be  by  them  applied  in  the  same  manner  as  rates 
for  relief  of  the  poor  within  the  town.  In  this  case  it  was 
again  made  a  question  whether  the  funds  raised  pursuant  to  the 
act  were  charitable  funds.  Upon  this  point  Sir  John  Leach 
thus  delivered  himself:  "  I  am  of  opinion  that  funds  supplied 
from  the  gift  of  the  crown,  or  from  the  gift  of  the  legislature,  or 
fi'om  private  gift,  for  any  legal,  public,  or  general  purpose,  are 
charitable  funds  to  be  administered  by  courts  of  equity.  It  is  not 
material  that  the  particular  public  or  general  purpose  is  not  com- 
prised in  the  statute  of  Elizabeth,  all  other  legal,  public,  or 
general  purposes  being  within  the  equity  of  that  statute."  And 
after  instancing  two  or  three  cases  which  have  been  already 
noticed,  he  continues :  "  I  am  of  opinion  that  it  is  the  source 
from  whence  the  funds  are  derived,  and  not  the  mere  purpose 
to  which  they  are  dedicated,  which  constitutes  the  use  charitable ; 
and  that  funds  derived  fi-om  the  gift  of  the  crown,  or  the  gift 
of  the  legislature,  or  from  private  gift,  for  paving,  lighting, 
cleansing,  and  improving  a  town  are,  within  the  equity  of  the 
statute  of  Elizabeth,  charitable  funds  to  be  administered  by 
this  court.  But  where  an  act  of  parliament  passes  for  paving, 
lighting,  cleansing,  and  improving  a  town,  to  be  paid  for  wholly 
by  rates,  or  assessments  to  be  levied  upon  the  inhabitants  of 
that  town,  the  funds  so  raised,  being  in  no  sense  derived  fi'om 
bounty  or  charity  in  the  most  extensive  sense  of  that  word, 
are  not  charitable  funds  to  be  administered  by  this  court ; " 
Jtt.  Gen.  V.  Heelis,  2  Sim.  &  Stu.  67,  76,  77. 
Observations  With  reference   to  the  passage  last  quoted  from  the  Vice 

upon  the  case     Chancellor's  judgment  it  is  necessary  to  say  a  few  words.    His 
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Honor,  apparently^  did  not  mean  to  deny  that  the  intended  ap-  of  Au.  Gen.  v. 
plication  of  the  funds  was  an  immaterial  circumstance,  or  was  ^  ^* 
ne?er  to  form  an  ingredient  in^the  consideration  of  the  subject ; 
but  only  that  the  source  or  origin,  from  which  the  funds  are  to 
be  supplied,  constitutes  the  chief  element  in  the  scale,  and 
which  in  those  cases,  where  the  purpose  is  not  in  itself  charitable, 
must  alone  decide  the  question.  He  appears  however  to  have 
been  of  opinion,  that  although  the  circumstance  of  the  funds 
being  derived  from  the  crown,  the  legislature,  or  private  indi* 
yiduals  would  be  fully  sufficient  to  attract  the  statute,  yet  that 
the  single  circumstance  of  the  destination  of  those  funds  being 
to  purposes  which  might  be  called  charitable,  would  not  be  so. 
Upon  a  correct  notion  in  this  particular  it  depends,  whether  the 
words  "  improving  a  town  "  are  to  be  understood  as  extending 
to  every  act  which  that  term  imports,  or  only  to  such  acts  as  are 
ejusdem  generis  with  those  previously  mentioned,  as  paving, 
lighting,  and  cleansing.  The  destination  of  the  money  cer- 
tainly entered  very  largely  into  Lord  £ldon*s  consideration 
o£  the  matter.  In  the  case  of  Att.  Gen.  v.  Brown,  the 
rate  or  assessment,  it  is  true,  was  expressly  imposed  on  all 
the  king's  subjects  resorting  to  the  town  by  land  or  sea,  for 
the  purpose  of  trading  in  the  article  subjected  to  duty.  For 
this  reason  however  that  duty  might  eventually  fall  on  the 
inhabitants,  who  would  reimburse  it  to  the  importer  in  the  price 
of  the  commodity,  (a)  every  one  of  the  king's  subjects  was 
considered  as  having  a  right  in  some  court  to  insist  that  such  a 
duty  should  not  be  levied,  except  in  conformity  with  the  provi- 
sions of  the  act ;  and  from  the  same  circumstance  the  public, 
and  in  right  of  the  public  the  crown,  were  considered  to  have 
that  description  of  interest  if  the  duties  should  be  improperly 
levied,  (6)  or  if  properly  levied  should  be  improperly  applied, 


(a)  This  is  far  from  being  strictly 
accurate,  yet  being  sufficiently  so 
for  the  present  purpose,  it  seems 
better,  in  adopting  the  expression, 
to  refrain  from  entering  into  a  dis- 
cussion which  would  be  foreign  to 
the  plan  of  this  work. 


(6)  This  could  have  been  tried  in 
an  action  of  replevin;  but  the  due  ap- 
plication  of  the  money  could  only 
be  inquired  into  in  a  Court  of  Equity, 
a  point  which  was  looked  upon  as 
one  of  great  importance  in  the  case. 
1  Swanst.  296. 
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which  the  Attorney  Creneral  was  entitled  to  protect.  See  1  Swan. 
295, 296.  At  the  same  time  it  can  hardly,  after  an  attentive  peru- 
sal of  the  whole  of  that  case,  be  said  with  any  confidence  that, 
had  there  simply  been  a  direct  assessment  on  the  inhabitants, 
the  purpose,  to  which  the  funds  were  destined,  would  not  alone 
have  been  sufficient  to  communicate  to  such  assessment  a  chari- 
table complexion.  Following  up  this  view  of  the  subject,  let  us 
take  the  case  of  a  direct  assessment  applicable, — not  for  a  pur- 
pose which  respects  the  mere  internal  regulation  and  good 
order  of  a  town,  as  to  which  the  inhabitants,  both  as  regards 
themselves  and  the  public,  may  be  thought  specially  bound  to 
make  provision, — but  for  a  purpose  which,  though  in  its  origin 
of  a  less  obligatory  or  essential  character,  equally  embraces  all 
persons  within  the  sphere  of  its  influence  ;  as  for  instance  some 
such  purpose  as  has  been  previously  mentioned,  viz.,  the  estab- 
lishment of  a  life-boat  or  of  any  public  institution,  to  which 
every  one,  without  reference  to  local  situation,  has  under  due 
restriction  right  of  access.  In  either  case  the  advantages 
would  be  open  to  the  public  in  general:  but  in  the  first  it  may 
be  said  that  all  persons,  in  their  several  vicinities,  are  contribu- 
tors to  the  same  general  object,  though  not  to  the  same  identi- 
cal fiind  or  towards  the  same  specific  appropriation;  whikt 
in  the  second  it  may  be  considered,  and  possibly  was  so  intended 
by  the  Vice  Chancellor,  that  the  rate,  though  imposed  on  the 
inhabitants  only  of  a  particular  district  or  town,  is  yet  a  gift, 
and  of  course  in  this  instance  the  gift  of  parliament.  Such  a 
rate  would  seem  expressly  to  come  within  Lord  Eldon's  defini- 
tion above  quoted,  as  the  money  thereby  collected  may  be  said 
to  be  '^  money  given  by  the  public,*'  (or  which  appears  to  be  the 
same  thing  a  portion  of  the  public)  **  to  charitable  purposes." 
Whether  indeed  the  universality  of  benefit  or  enjoyment, 
hitherto  conceded,  be  essential  to  the  object  under  consideration 
may  perhaps  be  a  question ;  and  the  point,  though  not  very 
likely  to  occur,  is  open  for  future  decision. 
Water  rate  The  remarks  made  by  Sir  John  Leach,  understood  in  the 

Went  to  the  sense  which  has  here  been  given  to  them,  derive  considerable 
corporation  of  a  g^^^j^jj  f^Q^^  ^  ^^^^^  which  was  brought  from  the  Court  of 
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Chancery  in  Ireland  before  the  House  of  Lords.  The  &cts 
were  these : — The  Corporation  of  Dublin^  having  before  the 
year  1777,  suppUed  water  to  the  inhabitants  of  the  city  from 
works  which  they  had  constructed,  but  the  rents  which  they 
receiTed  being  inadequate  to  the  maintenance  of  the  water 
works,  by  an  Irish  act,  the  15  and  16  Geo.  3,  the  owners  or 
occupiers  of  houses  were  compelled  to  provide  branch-pipes 
finom  the  mains  of  the  Company  to  their  houses,  and  the  corpo- 
ration were  empowered  to  charge  the  owners  or  occupiers  with 
certain  fixed  annual  rates  or  rents,  in  order  to  construct  new 
mains  and  extend  their  works,  to  borrow  money  for  those  pur- 
poses, and  to  mortgage  the  rates  for  the  repayment  of  the  sums 
borrowed.  Throughout  the  observations  of  Lord  Redesdale, 
and  also  in  the  little  which  fell  from  Lord  Eldon,  it  was  rather 
assumed  that  the  use  was  not  charitable,  for  the  whole  argu- 
ment of  both  the  noble  Lords  turned  upon  the  jurisdiction  of 
the  Court  of  Chancery  in  matters  of  account  generally,  putting 
charity  altogether  out  of  the  question.  Lord  Eldon  previously 
in  Att*  Geiu  v«  Broivn,  had  thrown  out  incidentally,  that  it 
was  not  necessary  that  there  should  be  a  charitable  use  to  give 
the  Court  jurisdiction  over  the  subject  of  that  case,  a  proposi- 
tion which  was  somewhat  disapproved  of  by  Sir  John  Leach  in 
Att»  Gen.  v.  HeeUs.  With  these  conflicting  opinions  it  was 
considered  advisable  in  the  case  now  before  us,  to  enter  upon 
the  question  at  length,  when  the  view  which  had  been  taken 
by  Lord  Eldon  was  fully  confirmed  and  estabUshed.  Under 
these  circumstances,  the  case  seems  to  be  an  authority  which 
negatives  the  idea  of  charity.  AtU  Gen.  v.  Mayor^  ^c.  of 
Dublin,  1  Bligh,  N.  R.  312. 

But  one  other  description  of  gifl  remains  to  be  noticed,  that  Gifts  towaida 
which  has  for  its  object  the  liquidation  of  the  national  debt.  SSowS^debu* 
In  the  celebrated  Thelusson  case,  the  ultimate  limitation  of  the 
several  estates,  devised  or  directed  to  be  purchased,  was  to  the 
trustees  of  the  will  upon  trust  for  sale,  the  proceeds  arising 
therefrom  being  directed  **  to  be  paid  to  his  Majesty,  his  heirs 
and  successors,  kings  or  queens  of  England,  to  the  use  of  the 
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sinking  fund,  in  such  manner  as  should  be  directed  by  act  of 
parliament**  Very  little  attention  was  paid  to  this  part  of  the 
case.  The  only  notice  which  appears  to  have  been  taken  of  it 
was  in  allusion  to  the  alleged  uncertainty  of  description  as  re- 
spects those  persons  who  were  to  take  under  some  of  the  limita- 
tions. On  this  subject  it  was  remarked  by  Mr.  J.  Lawrence, 
who  adopted  the  argument  of  the  Attorney  General,  that  in  a  par- 
ticular state  of  things  "  the  crown  would  take.'*  Lord  Rosslyn 
also  observed,  ''  that  events  might  fall  out  in  the  family,  and 
events  not  at  all  improbable,  that  might  put  it  beyond  all  pos- 
sibility of  doubt  who  the  person**  to  take  "  was  ;'*  Theltuson  v. 
Woodford,  4  Ves.  235,  298,  310,  343.  Here  it  will  be  ob- 
served the  gift  was  of  real  estate ;  consequently,  if  charitable,  the 
statute  of  Mortmain  must  have  applied.  The  next  case,  pre- 
senting a  disposition  for  a  similar  purpose,  contains  a  bequest 
of  stock  ''  to  his  Majesty's  government  in  exoneration  of  the 
national  debt.**  This  was  directed  by  Lord  Eldon  to  be  trans- 
ferred to  such  person  as  the  king,  under  his  sign  manual,  should 
appoint.  "  Of  the  argument,  if  any  such  there  was,  we  have  no 
note;  so  that  the  case  is  of  a  very  meagre  description;**  iViwo- 
land  V.  AtL  Gen.,  3  Mer.  684.  The  author  is  not  aware  that 
anything  more  is  to  be  found  in  the  books  on  this  subject,  ex- 
cept an  observation  of  Sir  John  Leach,  V.  C,  with  reference 
to  the  case  of  Thelusson  v.  Woodford,  which  is  as  follows: — 
"  In  Mn  Thelusson*s  will  there  was  a  residuary  gift  in  certain 
events,  towards  payment  of  the  national  debt :  but  those  events 
have  not  yet  happened,  nor  probably  ever  will  happen ;  and 
no  decision  has  yet  taken  place  with  respect  to  the  validity  of 
that  gift"  In  Trustees  of  the  British  Museum  v.  White,  2 
Sim.  and  Stu.  596. 
Genenl  scope  It  is  hoped  that  enough  has  now  been  said,  in  order  to 
shew  that  the  limits  assigned  to  the  statute  of  Elizabeth  are 
sufficiently  extensive  to  take  in  almost  every  act,  purpose,  or  ob- 
ject which  can  be  considered  as  having  any  legitimate  connec- 
tion with  charity. 
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CHAPTER  III. 

STATEMENT  OF  OTHER  ENABLING  ACTS  PRECEDING  THE 

9  GEO  2,  C.  36. 


Preceding  the  statute  of  Mortmain  are  one  or  two  other 
acts  of  a  similarly  enabling  description  to  that  we  have  just  been 
considering,  though  far  less  extensive  than  it  in  their  opera- 
tion. The  first  of  these  is  the  7  Jac.  1,  c.  3^  which  is  intituled,  7  Jac.  1,  c.  3. 
''An  act  for  the  continuing  and  better  maintenance  of  husbandry 
and  other  manual  occupations^  by  the  true  employment  of 
monies  given  and  to  be  given  for  the  binding  out  of  apprentices.** 
The  preamble  sets  forth  that  "  Forasmuch  as  the  true  labour  Preamble. 
and  exercise  of  husbandry,  and  the  bringing  up  of  apprentices 
of  both  sexes  in  trades  and  manual  occupations,  are  things  very 
profitable  in  the  commonwealth,  and  acceptable  and  pleasing 
unto  Almighty  God,  there  being  already  great  sums  of  money 
fireely  given,  and  more  in  time  to  come  like  to  be  given,  by 
divers  well  disposed  persons,  unto  the  corporations  of  divers 
cities,  boroughs,  towns  corporate,  and  unto  divers  persons  in 
sundry  towns  not  corporate,  and  parishes  within  this  realm  of 
England,  to  be  continually  employed  in  the  binding  out  as  ap*- 
prentices  of  a  great  number  of  the  poorest  sort  of  children  unto 
needful  trades  and  occupations ;  the  experience  whereof  hath 
brought  forth  very  great  profit  and  coipmodity  unto  those  cities, 
towns,  and  parishes  where  any  parts  of  the  said  monies  have 
been  so  given  and  employed,  and  so  no  doubt  there  will  con- 
sequently ensue  thereof  the  exceeding  good  of  the  common- 
wealth in  general :  And  for  that  the  most  part  of  the  poorer 
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sorts  of  children  would  (as  heretofore)  without  such  good  care 
and  assistance  be  brought  up  in  idleness,  and  disordered  kinds 
of  life,  to  their  utter  overthrow,  and  to  the  great  prejudice  of 
the  whole  commonwealth  :  And  for  that  it  is  very  likely  that 
many  other  well-disposed  people  will  be  the  better  encouraged, 
willingly  to  follow  the  like  good  example  in  bestowing  also 
good  sums  of  monies  to  the  same  good  and  godly  purposes,  if 
it  might  be  so  provided,  that  such  monies  as  have  been  already 
so  freely  given,  or  as  hereafter  shall  be  given,  for  the  binding 
out  of  such  poor  children  apprentices,  may  continually  hereafter 
remain,  and  be  wholly  employed  accordingly/* 
Nomination  of        Sect  2.  It  is  then  enacted  that  all  corporations  of  cities  and 
luwaeement  of  towns  corporate,  and  in  towns  and  parishes  not  incorporate,  the 
whom!  parson  or  vicar,  together  with  the  constables,  churchwardens, 

collectors,  and  overseers  of  the  poor,  shall  have  the  nomination 
and  placing  of  apprentices  and  the  employment  of  all  monies 
given  or  to  be  given  for  the  continual  binding  forth  of  appren- 
tices, and  a  forfeiture  is  imposed  in  case  of  refusal  or  neglect 
Security  to  be  Sect  3.  That  masters  or  mistresses  receiving  money  with 
masterJ  apprentices  should  be  bound  with  sureties  to  repay  the  same  at 

the  expiration  of  the  apprenticeship,  with  a  provision  in  case  of 

the  death  either  of  the  master  or  mistress  or  of  the  apprentice. 

Monies  when         Sect  4.  That  money  given  for  the  purpose  of  this  act  should 

employed.         be  employed  within  three  months  at  farthest  from  the  time  it 

should  come  to  hand.  And  that  if  there  should  happen  not  to  be 
any  persons  fit  to  be  bound  apprentice  in  the  town  or  parish 
where  the  gift  should  be  made,  that  resort  should  be  had  to  the 
adjoining  parishes. 
Selection  of  ap-  Sect  5.  That  choice  should  be  made  of  the  poorest  sorts  of 
prentices.         children,  and  that  no  apprentice  should  be  above  the  age  of 

fiftieen  years  when  first  bound  out 
Accounts  to  be      Sect.  6.  That  in  towns  and  parishes  not  corporate,  the  per- 
^1^^  ''^  ^  ^    sons  having  disposal  of  the  funds  should  yearly  pass  their  ac- 
counts before  two  justices  of  the  peace,  and  should  hand  over 
all  obligations  and  bonds  to  their  successors  in  office. 
Remedy  for  Sect  7.  The  act  then  proceeds  as  follows — "  That  if  any  of 

trust.  ^be  parties  appointed  and  trusted  by  this  act  to  have  the  dispo- 
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sing  and  employment  of  any  of  the  said  sums  of  money  so  given 
or  to  be  given  as  aforesaid,  shall  in  any  point  or  degree  break 
the  trust  and  confidence  in  them  in  this  behalf  reposed,  or  shall 
commit  any  other  misdemeanor  or  offence  in  misemploying  of 
the  md  sums  of  money  or  any  part  thereof,  or  in  doing  any 
other  act  or  acts  contrary  to  their  duties,  and  the  true  intent 
and  meaning  of  this  act,  for  which  there  is  not  by  this  act  any 
penalty  given  or  appointed,  then  it  shall  and  may  be  lawful  for 
any  person  or  persons  whatsoever,  in  the  behalf  of  the  poor  of 
such  city,  borough,  or  parish,  to  exhibit  his  petition  to  the  Lord 
Chancellor  or  Lord  Keeper  of  the  Great  Seal  of  England  for 
the  time  being,  touching  the  same :  which  Lord  Chancellor  or 
Lord  Keeper  of  the  Great  Seal  of  England  for  the  time  being 
shaU  thereupon  have  full  power  and  authority  to  award  a  com- 
mission out  of  the  High  Court  of  Chancery,  under  the  Great  ^^™'^^°^ 
Seal  of  England,  to  such  and  so  many  persons  as  his  Lordship 
shall  think  meet,  to  inquire,  hear,  and  determine  the  said  offen- 
ces, and  every  of  them :  and  if  the  said  commissioners  or  the 
most  part  of  them,  shall  find  that  any  sum  or  sums  of  money  so 
given  or  to  be  given,  are  lost,  impaired,  wasted,  or  diminished, 
then  they  or  the  most  part  of  them,  shall  likewise  have  power, 
by  virtue  of  this  act  and  of  their  said  commission,  to  rate,  raise, 
and  collect  the  said  sum  of  money  so  lost,  impaired,  wasted,  or 
diminished,  upon  such  person  or  persons  in  places  not  incorpo- 
rate, as  by  this  act  are  appointed  to  have  the  guiding  and  order- 
ing of  the  said  monies,  if  they  or  any  of  them  have  failed  in 
their  said  duties  in  that  behalf,  or  otherwise  upon  the  able  in- 
habitants of  such  city,  town,  or  parish,  where  the  same  shall  so 
happen,  as  in  the  discretion  of  the  said  commissioners  or  the 
greatest  part  of  them,  shall  be  thought  fittest,  and  to  return  the  R^tynitiieTeoC 
said  commission,  and  the  manner  of  the  execution  thereof, 
into  the  said  High  Court  of  Chancery  within  three  months 
next  after  the  execution  thereof:  and  if  any  person  or  persons 
shall  find  himself  grieved  by  any  thing  done  by  the  said  com-  byacu  ofcom- 
missioners,  then  upon  complaint  thereof  made  in  the  High  ^^^^^'^^^ 
Court  of  Chancery,  the  said  Lord  Chancellor  or  Lord  Keeper 
for  the  time  being,  shall  have  full  power  and  authority  to  order 
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and  decree  the  same,  as  to  his  Lordship  shall  be  thought  most 
fit  to  stand  with  equity  and  good  conscience.** 

^M  of  Att.  Subsequently  to  this  statute  a  will  was  made,  whereby  a  tei- 

port.  tatrix  bequeathed  a  sum  of  £1000,  which  she  charged  upon 

her  real  estate,  for  the  purpose  of  placing  out  the  poor  children 
of  two  parishes,  as  apprentices,  in  such  manner  as  her  executor 
should  appoint  The  money  was  paid  to  the  executor  of  the 
executor,  which  was  held  to  be  an  improper  payment,  and  the 
amount  was  decreed  to  be  paid,  with  interest,  to  the  parson  of 
the  parishes,  he  giving  security,  to  be  approved  by  the  Master ; 
Att.  Gen.  v.  Lord  Newport ^  Finch,  R.  187. 

8  Ann,  c.  9.  In  Connexion  with  the  act  of  James,  we  may  mention  another, 

that  of  the  8  Ann,  c.9,  which  has  been  thought  to  bear  on  the 
same  subject.  The  title  of  it  is  an  act  for  laying  certain  duties 
upon  candles,  and  certain  rates  upon  monies  to  be  given  with 
clerks  and  apprentices,  towards  raising  Her  Majesty's  supply  for 
the  year  1710.  By  section  40  of  this  statute  it  is  provided,  that 
nothing  therein  contained  should  be  construed  to  extend  to 
charge  any  master  or  mistress  with  the  payment  of  any 
of  the  duties  imposed  by  the  act,  in  respect  of  any  money 
by  him  or  her  received  with  any  apprentice  or  servant,  who 
should  be  put  or  placed  out  at  the  common  or  public  charge 
of  any  parish  or  township,  or  by  or  out  of  any  public  charity, 
or  to  require  the  stamping  with  any  such  new  stamp  as  is  therein 
before  indicated  of  any  indenture,  articles,  covenant,  agree- 
ment, or  contract  relating  to  such  apprentice  or  servant  as  last 
mentioned. 

Observations  Looking  to  the  title  and  objects  of  this  statute,  it  is  not  very 

^^  *  easy  to  determine  how  it  could  ever  have  been  considered  as  an 
act  in  any  way  authorizing  gifts  to  charity,  of  however  limited 
a  description,  unless  indeed  there  were  applied  to  it  the  same 
method  of  construction  as  had  previously  been  adopted  vrith 
respect  to  the  statute  of  Elizabeth.  Some  notion,  however, 
of  this  kind  seems  to  have  been  entertained,  as  may  be  seen 
by  referring  to  the  marginal  abstract  of  Rex  v.  Clifton-upon- 
Dunsmore,  Burr.  S.  C.  697. 

We  now  come  to  the  acts  passed  for  promoting  the  augmen- 
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tation  of  churches  and  chapels.     By  the  17  Car.  2,  c.  3,  s.  7, 
owners  or  proprietors  of  any  impropriation  tithes  or  portion  of  Owners  of  im- 
tithes,  in  the  parishes  or  chapelries  within  England  or  Wales,  may^gmcnt 
are  empowered  to  bestow  or  annex  the  same  to  the  parsonage  pai^nages,  &c. 
or  vicarage  of  the  parish  church  or  chapel,  where  the  same 
should  lie  or  arise,  or  to  settle  the  same  in  trust  for  the  benefit 
of  the  parsonage  or  vicarage,  or   of  the  curate  or  curates 
successively,  where  the  parsonage  is  impropriate  and  no  vicar 
endowed,  without  license  in  mortmain.    And  by  section  8,  where  Panons  not 
the  settled  maintenance  of  such  parsoni^es,  vicarages,  churches,    ^rJ^nom  n,^y 
and  chapels  as  should  be  united  in  pursuance  of  the  act,  or  *^kc  and  pur- 

.11        XTT  chase  lands, 

any  other  parsonage  orvicarage  with  cure  in  England  or  Wales,  &c. 
should  not  amount  to  the  clear  yearly  sum  of  £100,  it  is  declared 
lawful  for  the  parson,  vicar,  or  incumbent  to  take,  receive,  and 
purchase  lands,  tenements,  rents,  tithes,  or  other  hereditaments 
without  license. 

By  the  S9  Car.  2,  c.  8,  it  is  enacted  that  every  augmentation  Augmentations 
.granted,  reserved,  or  agreed  to  be  made  payable  since  the  1st  during^the^es- 
of  June,  in  the  12th  year  of  the  king,  or  thereafter  so  to  be,  tate  for  which 

/.  .  (*  they  were 

to  any  vicar  or  curate,  or  reserved  by  way  of  mcrease  of  rent  granted  and  af- 
to  the  lessors,  but  intended  for  the  benefit  of  any  vicar  or     ^' 
curate,  by  any  archbishop,  bishop,  dean,  &c.,  or  other  ecclesi- 
astical corporation,  person  or  persons  out  of  any  rectory  impro- 
priate, or  portion  of  tithes  should  be  deemed  to  be,  and  should 
for  ever  thereafter  remain,  and  the  vicars  and  curates  were 
thereby  adjudged  to  be  in  the  actual  possession  thereof,  to  be 
for  ever  thereafter  taken,  received,  and  enjoyed  by  them,  and 
their  successors,  as  well  during  the  continuance  of  the  term  or 
estate,  upon  which  the  augmentations  were  granted,  reserved,  or 
agreed  to  be  made  payable,  as  afterwards,  with  remedy  by  dis-  ^"j^**^  "^^^ 
tress  or  action  of  debt,  disabilities  notwithstanding. 

Sect.  3.  The  act  then  declares  that  no  ftiture  augmentation  Augmentation 
should  exceed  one  moiety  of  the  clear  yearly  value  of  the  rectory  the  valuifof  the 
impropriate,  out  of  which  the  same   should  be  granted  or  JX°Cad.^°'' 
reserved. 

Sect.  4,  5,  6.  These  sections  provide  for  the  registry  of  all   Registry  of  aug- 

^     .  ■,        '  mentations. 

augmentations  made. 
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Augmentationg       Sect.  7.  It  is  then  enacted  that  if  any  question  should  there- 
to be  favored 
in  Gonstniction  after  arise  concerning  the  validity  of  such  grants  or  any  matter 

J^  "'*  **      contained  in  the  act,  such  favorable  constructions  and  such 

further  remedy,  if  need  were,  should  be  made  for  the  benefit 
of  the  vicars  and  curates,  as  theretofore  had  or  might  be 
made,  for  other  charitable  uses  upon  the  statutes  for  charita- 
ble uses. 

New  leases  Sect  8.  The  act  then  goes  on  to  avoid  all  such  new  leases  aa 

without  con- 

tinning  aug-       should  be  made,  without  expressly  continuing  the  augmentations 

mentation  to  be  .    j        .     /•  -lL       ij  i 

yoij,  granted  out  oi  the  old  leases. 

Certain  leases  Sect.  9,  10.  And  concludes  with  special  exceptions,  as 
respects  two  existing  leases ;  one  of  the  parsonage  and  tithes 
of  Stourton  in  Nottinghamshire ;  and  the  other  of  the  tithe 
of  the  parish  of  St.  Evall  Cornwall. 

Augmentation  Lord  Hardwicke,  upon  one  occasion,  expressed  a  doubt 
ritablepurpose.  whether  a  gift  for  augmenting  a  perpetual  curacy  was  cha- 
ritable. But  he  afterwards  said  he  was  satisfied  as  to  that, 
by  looking  into  the  29  Car.  2,  c.  8.  These  augmentations, 
he  observed,  are  charities  to  be  sure ;  and  at  the  latter  end  of  the 
statute  just  mentioned  is  a  clause  which  considers  them  as  cha- 
rities within  the  intent  of  the  statute  of  43  Eliz. ;  Att.  Gen.  v. 
Brereton,  2  Ves.  Sen.  426. 

Enactments  for       Besides  the  17  &  29  Car.  2,  other  acts  were  passed  for  very 

benefit  of  Queen  '^  ^ 

Anne's  bounty  similar  purposes.    Thus  by  the  2  &  3  Anne,  c.  11,  all  first  fruits 
vings.  *"^  tenths  were  granted  to  Queen  Anne's  bounty,  and  certain 

gifts  of  lands  were  authorized  to  be  made  to  that  corporation. 
By  the  5th  Anne,  c.  24,  the  6  Anne,  c.  27,  and  the  1  Geo.  1, 
St.  2,  c.  10,  small  livings  were  discharged  from  such  first  fruits 
and  tenths.  By  the  last  mentioned  act  also,  gifts  of  lands  to 
Queen  Anne's  bounty  were  further  authorized,  as  were  likewise 
to  a  limited  extent  exchanges  of  land  belonging  to  any  augmented 
living  or  cure,  with  consent  of  the  govenors  of  the  corporation 
and  others. 


Land  for  work-      We  may  here  observe,  that  by  two  statutes,  the  13  &  14  Car. 

houses,  &c. 
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12,  c.  2,  and  the  9  Geo.  1,  c.  7,  a  limited  acquisition  of  land 
by  churchwardens  and  overseers  for  the  benfit  of  the  poor  was 
provided  for  and  allowed. 

The  present  division  of  our  inquiry  is  now  drawing  to  a  close. 
There  is  but  one  other  statute  which  seems  to  call  for  notice  in 
this  place.  After  the  dispensing  power  of  the  crown  had  been 
efiectually  abrogated  by  the  bill  of  rights,  it  was  thought  that  7  &  8  W.  3,  c. 

37 

dispositions  to  charity  might  possibly  be  impeded,  unless 
authority  was  given  to  the  crown  to  grant  licenses  in  mort- 
main, which  should  be  binding  upon  all  parties. 

Therefore,  by  an  act  passed  for  the  encouragement  of  cha-  Crown  em- 

pow6red  to 

ritable  gifts  and  dispositions,  which  recited  that  it  would  be  a  grant  licences 
great  hindrance  to  learning  and  other  good  and  charitable  ^j 
works,  if  persons  well  inclined  might  not  be  permitted  to 
found  colleges  or  schools  for  encouragement  of  learning,  or 
to  augment  the  revenues  of  those  already  founded,  by  grant- 
ing lands,  &c.  to  such  colleges  or  schools,  or  to  grant  lands, 
&C.  to  other  bodies  politic  then  or  thereaft;er  to  be  incorporated, 
for  other  good  and  public  uses :  it  was  enacted,  that  it  should  be 
lawful  for  the  crown,  as  oflen  as  it  should  think  fit,  to  grant 
to  any  persons,  bodies  politic  or  corporate  license  to  alien  in 
mortmain,  and  also  to  purchase  and  hold  in  mortmain,  in  perpe- 
tuity or  otherwise,  any  lands,  tenements,  rents,  or  hereditaments, 
of  whomsoever  the  same  should  be  holden ;  which  lands,  &c. 
it  was  declared  should  not  be  subject  to  forfeiture  by  reason 
of  such  alienation  or  acquisition. 


in  mortmain  in 
cases. 


F   ^ 
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BOOK  II. 


DIVISION  OF  GIFTS  BEING  OR  SEEMING  TO  BE  CHARITABLE, 

WITH     A     VIEW     TO     DETERMINE     THEIR     CHARACTER: 

PRINCIPLES     OF    CONSTRUCTION     APPLICABLE     TO    THE 

FORMER;   AND   HEREIN  OF  THE  STATUTE  OF  MORTMAIN, 

AND  THE  LAW  AFFECTING  SUPERSTITIOUS  USES. 


We  are  now  led  to  analize  and  consider  the  various  kinds  of 
gifts  beings  or  having  the  semblance  of  being  charitable. 

These  may  be  divided  into  eight  classes,  viz.  —  I.  Those 
which  in  their  subject  and  objects  are  sufficiently  defined; 
and  which,  not  being  excepted  from  the  Mortmain  act,  do  not 
transgress  that  statute,  or  the  law  of  superstitious  uses.  II. 
Those  which  in  their  subject  and  objects  are  also  sufficiently 
indicated ;  but  which  either  have  been  specially  excepted  out 
of,  or  from  the  operation  of  the  statute,  or  else  are  beyond  the 
sphere  of  its  influence.  III.  Those  which  from  some  circum- 
stance or  accident,  cannot  be  applied  or  executed  in  the  man- 
ner contemplated  by  the  donor;  but  are  carried  into  effect  cy 
pres,  or  in  the  way  of  approximation,  under  the  direction  of 
the  Court  of  Chancery.  IV.  Those  which  from  some  defect, 
omission,  or  vice,  cannot  be  applied  or  executed  by,  or  under  the 
superintendence  of  the  Court  of  Chancery ;  but  are  appropriated 
to  such  charitable  purposes  as  are  nominated  and  selected  by  and 
under  the  king's  sign  manual.  V.  Those  which  are  made  to 
persons  expressly  as  trustees ;  but  to  which  so  much  of  ambi- 
guity and  uncertainty,  as  respects  the  intended  objects  or  mode 
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of  application  are  found  to  attach,  as  to  render  the  trust  too 
*  indefinite  to  be  executed  at  all,  and  the  beneficial  interest  there- 
fore results.  VI.  Those  which  are  made  to  persons  bearing  a 
particular  character,  or  upon  condition  subsequent,  or  with 
superadded  words  of  a  merely  precatory  nature ;  and  which 
character,  condition,  or  words,  not  being  allowed  to  afiect  the 
disposition  in  &yor  of  the  donee,  he  retains  the  property  for 
his  own  benefit.  VII.  Those  which  are  made  to  such  uses,  or 
upon  such  trusts  as  are  held  to  be  within  the  statute,  and  con- 
sequently are  merely  void.  VIII.  Those  which  are  clothed,  or 
attempted  to  be  clothed  with  secret  or  imperfect  trusts  for 
charitable,  or  superstitious  purposes;  and  which,  according  as 
there  has  or  has  not  been  any  priyity  or  connivance  on  the  part 
of  the  donee,  are  for  the  most  part  either  discharged  from  such 
trusts  in  his  hands,  or  are  adjudged  to  be  equally  within  the  act 
as  if  the  trust  were  duly  and  expressly  declared. 

Before  taking  each  of  these  divisions  separately  into  our  con- 
sideration, it  will  be  proper  to  describe  in  general  terms  the 
object,  and  also  to  detail  the  provisions  of  the  statute  of  Mort- 
main, with  which  it  is  apparent  they  are  all  more  or  less  con- 
nected. The  operation  of  the  act,  in  particular  cases,  will 
be  made  to  appear  when  the  several  kinds  of  charitable  gifts 
come  to  be  examined  in  their  order,  though  the  chief  inform- 
ation on  this  subject  will  be  found  under  the  first  and  seventh 
divisions. 

The  whole  firame  and  language  then  of  the  act  evince  most  Mortmain  act 
clearly  that  it  was  not  intended  to  prohibit  charitable  donations,  re!!|la^c*hari- 
but  merely  to  regulate  them.     For  authority,  if  authority  be  ^»* 
wanting,  the  reader  is  referred  to  the  cases  of  AtL  Gen.  v. 
Lord   Weymouth^  Amb.  ^ ;  AtL  Gen.  v.  Dayy  1  Ves.  sen. 
28Sf;  Att.    Gen.  v.  Meyrick,  2  Ves.  sen.  47;    Widmore  v, 
Woodroffe,  Amb.  636;  S.  C.  1   B.  C.  C.  13;  Att.  Gen.  v. 
Stewart,  2  Mer.  163. 

The  policy  of  the  act  was  twofold — ^general  and  particular —  Poiicy  of  tht 
general  in  the  benefits  to  be  secured  to  the  public,  and  particular  ^^^' 
in  the  protection  to  be  afforded  to  the  heir.     The  former  was 


wickers  view. 
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designed  to  remove  impediments  to  the  free  circulation  of  land, 
which  was  felt  to  be  necessary  to  the  well  being  of  the  state. 
The  latter  was  intended  to  shield  men  in  their  last  moments 
when  they  were  imder  the  greatest  temptation,  and  hinder 
them  from  being  led  away  by  false  notions  of  piety  — 
false  as  regards  the  motive,  that  of  purchasing  Heaven; — 
and  Mse  as  regards  the  sacrifice  or  means,  that  of  effecting 
this  object  at  the  expense  of  their  heirs;  see  Durour  v. 
Motteux,  1  Ves.  sen.  321. 
Lord  Hard-  The  subject  has  more  than  once  been  looked  upon  in  this 

light  by  my  Lord  Hardwicke,  who  it  must  be  recollected  was 
Lord  Chief  Justice  of  the  Court  of  King's  Bench  at  the  time  of 
the  act  being  passed,  though  he  was  shortly  afterwards  ap- 
pointed to  the  still  higher  office  of  Lord  High  Chancellor.     In 
the  words  then  of  this  distinguished  individual,  the  particular 
views  of  the  legislature  were  two :  "  first  to  prevent  the  locking 
up  land  and  real  property  from  being  aliened,  which  is  made 
the  title  of  the  act ;  the  second  to  prevent  persons  in  their  last 
moments  from  being  imposed  on  to  give  away  their  real  estates 
from  their  families;"   Att.   Gen.  v.  Day^    1   Ves.  sen.  228. 
Speaking  of  the  first  of  these  his  Lordship  said,  "  it  was  of  the 
last  consequence  to  a  trading  kingdom,  to  which  the  locking 
up  of  lands   is   a  great  discouragement;"  Ibid.     And  upon 
another  occasion  he  observed,  that ''  the  act  was  meant  to  pre- 
vent the  great  mischief  of  giving  land  for  a  perpetual  charity  or 
money  to  be  laid  out  in  land,  as  that  would  lock  up  land  finom 
being  used  in  a  commercial  way ;  which  would  be  a  detriment 
to  the  public ;"  Vauyhan  v.  Farrer,  2  Ves.  sen.  189.     At  the 
same  time  his  Lordship  took  care  to  guard  against  the  idea  of 
the  act  having  any  great  relation  to  the  old  statutes  of  Mort- 
main, which  as  he  remarked  "  had  another  view,  viz.  of  services 
of  the  crown,  and  therefore  the  reasoning  producing  this  act 
was  more  like  the  political  reasoning  relating  to  the  statute  of 
Westminster  3  of  entails  ;"  Att.  Gen.  v.  Day,  ut  sup.     And  as 
respects  the  second  view  taken  by  the  legislature,  his  Lordship 
represented  it  as  being  a  very  wise  one ;  "  for  by  that  means,** 
said  he  **  in  times  of  popery,  the  clergy  got  almost  half  the  real 
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property  of  the  kingdom  into  their  hands ;  and  indeed  he  won- 
dered they  did  not  get  the  rest,  as  people  thought  they  thereby 
purchased  Heaven.  But  it  was  so  far  from  being  charity  or 
piety,  that  it  was  rather  a  monument  of  impiety,  and  of  the  vanity 
of  the  founders;'*  Att,  Gen,  v.  Day^  1  Ves.  sen.  223.  In  a  former 
case  the  same  learned  judge  stated  the  reason  of  the  statute  to  have 
been, ''  to  hinder  gifts  by  dying  persons  out  of  a  pretended  or 
mistaken  notion  of  religion,  as  thinking  it  might  be  for  the 
benefit  of  their  souls  to  give  their  lands  to  charities,  which 
they  paid  no  regard  to  in  their  lifetime  ;'*  Att.  Gen,  v.  Lord 
Weymouth^  Amb.  23. 

Thus  in  the  concise  and  at  the  same  time  forcible  language  What  aimed  at 
of  Lord.  Northington  the  statute  of  Mortmain  struck  at  weak-  ^  ^^ 
ness  and  superstitution ;  see  Boson  v.  Statham^  1  Cox,  20 ;  S.  C. 
1  EUlen,  510.  We  are  therefore  not  surprised  to  find  that  in 
efi!ect  devises  of  land  or  of  any  interest  in  land,  whether  imme- 
diate or  to  take  place  through  the  medium  of  a  conversion,  are 
utterly  prohibited  firom  being  made  in  favor  of  charities ;  see 
Corbyn  v.  French^  4  Ves.  427.  What  are  the  restraints 
which  have  been  imposed  upon  alienations  by  deed  will  best 
appear  from  the  words  of  the  statute. 

The  preamble  recites  that  ''  gifts  or  alienations  of  lands,  preamble  of 
tenements,  or  hereditaments  in  Mortmain  are  prohibited  or  gg®  ^  ^'  ^*  ^' 
restrained  by  Magna  Charta  and  divers  other  wholesome  laws, 
as  prejudicial  to  and  against  the  common  utility ;  nevertheless 
this  public  mischief  has  of  late  greatly  increased  by  many  large 
and  improvident  alienations  or  dispositions  made  by  languish- 
ing and  dying  persons  or  by  other  persons  to  uses,  called 
charitable  uses,  to  take  place  after  their  deaths  to  the  disherison 
of  their  lawfiil  heirs." 

The  first  section  enacts  that  after  the  24th  day  of  June,  1736,  ^eified!*no 
no  manors,  lands,  tenements,  rents,  advowsons,  or  other  here-  ^*'J**  or  money 

to  be  laid  out 

ditaments  corporeal  or  incorporeal  whatsoever,  nor  any  sum  in  land  to  be 
or  sums  of  money,  goods,  chattels,  stock  in  the  public  funds,  ^j^i"  uL;*^ex " 
securities  for  money,  or  any  other  personal  estate  whatsoever,  ^^f^^^^^  ^^^ 
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to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tene* 
ments,  or  hereditaments  shall  be  given,  granted,  aliened,  limited, 
released,  transferred,  assigned  or  appointed,  or  any  ways  con- 
veyed or  settled  to  or  upon  any  person  or  persons,  bodies  politic  or 
corporate,  (a)  or  otherwise  for  any  estate  or  interest  whatsoever, 
or  any  ways  charged  or  encumbered  by  any  person  or  persons 
whatsoever,  in  trust  or  for  the  benefit  of  any  charitable  uses  what- 
soever, unless  such  gift,  conveyance,  appointment,  or  settlement  of 
any  such  lands,  tenements  or  hereditaments,  sum  or  sums  of 
money,  or  personal  estate  (other  than  stocks  in  the  public  funds) 
be  and  be  made  by  deed  indented,  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  twelve  calendar  months 
at  least  before  the  death  of  such  donor  or  grantor,  (including 
the  days  of  execution  and  death)  and  be  inrolled  in  his  Majesty's 
High  Court  of  Chancery  within  six  calendar  months  next  after 
the  execution  thereof;  and  unless  such  stocks  be  transferred  in 
the  public  books,  usually  kept  for  the  transfer  of  stocks,  six 
calendar  months  at  least  before  the  death  of  such  donor  or 
grantor,  (including  the  days  of  the  transfer  and  death  ;)  and  un- 
less the  same  be  made  to  take  effect  in  possession  for  the 
charitable  use  intended  immediately  from  the  making  thereof, 
and  be  without  any  power  of  revocation,  reservation,  trust,  con- 
dition,  limitation,   clause,  or  agreement  whatsoever,  for  the 
benefit  of  the  donor  or  grantor,  or  of  any  person  or  persons 
claiming  under  him. 

Bon4/id«pur-        ^y  ^*  ^*  '^  '^  provided  that  nothing  before  mentioned,  re- 
chase*  partially  lating  to  the  execution  of  deeds  twelve  calendar  months  or 

protected. 

to  the  transfer  of  stock  six  calendar  months  before  the  death  of 
the  grantor  or  transferor,  shall  extend  to  bond  fide  purchases 
of  realty,  or  transfers  of  stock  for  a  full  and  valuable  considera- 
tion actually  paid  at  or  before  the  conveyance  or  transfer,  with- 
out fraud  or  collusion. 

(a)  The  only  case  in  which  the  ibid.   340.      The  statute  however 

lands,  &c.  could  really  be  in  Mort-  has   communicated    to    charitable 

main,  would  be  when  conveyed  to  estates  generally  the  term  of  lands 

a  corporation ;  see  4  Ves.  428,  also  in  Mortmain. 
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By  s.  3^  it  is  enacted,  "  That  all  gifts,  grants,  conveyances    All  gifts  not 
appointments,  assurances,  transfers,  and  settlements  whatsoever  J^^*act*to'b« 
of  any  lands,  tenements,  or  other  hereditaments,  or  of  any  ^^id. 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  af- 
fecting or  to  afiect  any  lands,  tenements  or  hereditaments  ;  or 
of  any  stock,  money,  goods,  chattels,  or  other  personal  estate,  or 
securities  for  money  to  be  laid  out  or  disposed  of  in  the  pur- 
chase of  any  lands,  tenements  or  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  af- 
fecting or  to  afifect  the  same,  to  or  in  trust  for  any  charitable 
uses  whatsoever,  which  shall  at  any  time  from  and  after  the 
said  24th  day  of  June,  1736,  be  made  in  any  other  manner  or 
form  than  by  this  act  is  directed  and  appointed,  shall  be  abso- 
lutely and  to  all  intents  and  purposes  null  and  void.*' 

The  two  Universities,  with  the  colleges  or  houses  of  learning  The  universities 
therein,  are  by  sect.  4  excepted  out  of  the  provisions  of  the  act ;  Eton^  Wmch«. 
and  there  is  a  further  exception  as  to  the  Colleges  of  Eton,  *®F'  ^^^  ^^^' 

*  .  minster,  ex- 

Winchester,  and  Westminster,  to  the  extent  of  dispositions  for  cepted  to  a  cer- 

the  better  support  and  maintenance  of  the  scholars  only  upon 

their  respective  foundations.     There  was  indeed,  in  the  next 

section,  a  restriction  imposed  with  respect  to  the  number  of 

advowsons  to  be  held  by  such  colleges  and  houses  of  learning 

in  the  universities ;  but  that  has  since  been  removed  by  stat.  45 

Geo.  3,  c.  101. 

By  s.  6,  it  is  provided  that  the  act  shall  not  extend  to  the  Act  not  to  ex- 
disposition,  grant,  or  settlement  of  any  real  or  personal  estate  Und. 
lying  or  being  in  Scotland. 

It  is  to  be  observed  that  devises  to  charitable  uses  made  Derises  before 

the  act  where 

before  the  passing  of  this  act,  although   the   death   of  the  thetesutordied 
testator  happened  after  it  had  become  law,  have  been  held  to  *^'  *^ 
be  unaffected  by  the  statute;  Ashbumhamv,  Bradshaw,  2  Atk. 
36;  S.  C.  Barnard,  6,  and  Ch.  Rep.  6;  Att.  Gen.  v.  Lady  Down- 
ing,  Amb.  550. 

Lord  Hardwicke  also  decided  that  a  codicil  made  after  the 
act,  not  altering  the  substance  of  the  charitable  devise  but 
adding  new  trustees,  did  not  interfere  with  the  operation  of  a 
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will  executed  before ;  but  that  the  devise  was  good  notwith- 
standing;   }Villet  V.  Sandford^  1  Ves.  Sen.  178,  186, 

So  of  course  a  power  executed  after  the  statute,  in  pursuance 
of  a  will  made  before,  is  unimpeachable ;  Att.  Gen^  v.  Bradley y 
Eden,  AA2. 

But  where  a  testator,  having  mistaken  the  operation  of  the 
statute,  actually  revoked  the  previous  devise  in  his  will  by  a 
codicil  executed  after  the  act,  although  the  reason  for  the  re- 
vocation failed,  yet  the  devise  was  held  to  fail  likewise ;  Adlington 
v.  Cann,  3  Atk.  141 ;  Att.  Gen.  v.  Lloyd,  ibid.  551 ;  S.  C.  1  Ves. 
Sen.  32. 

A  bequest  of  personalty,  which  is  directed  to  be  laid  out  in 
land  for  charitable  purposes,  is  brought  within  the  act  by  a 
codicil  made  after  the  statute ;  because  here  the  codicil  alters 
the  residuum,  and  quoad  the  personal  makes  a  new  will; 
AU.  Gen.  v.  HeartweU,  Amb.  451 ;  S.  C.  2  Eden,  234. 
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CHAPTER.  I. 

GIFTS  WHICH  IN  THEIR  SUBJECT  AND  OBJECTS  ARE  SUFFI- 
CIENTLY DEFINED^  AND  WHICH,  NOT  BEING  EXCEPTED  FROM 
THE  MORTMAIN  ACT,  DO  NOT  TRANSGRESS  THAT  STATUTE  OR 
THE  LAW  OF  SUPERSTITIOUS  USES, 


Section  I. — Gifts  which  are  Independent  of  the  Mort- 
main Act. 

Section  II. — Gifts  which  are  allowed  Efficacy  ^notwith- 
standing the  Mortmain  Act. 

Section  III. — Gifts  which  Conform  to  the  Regulations 

of  the  Mortmain  Act. 

The  sufficiency,  in  point  of  form  and  description,  of  a  gift  General  rules 
having  some  specific  charity  for  its  object,  is  for  the  most  part  applicable  to 
to  be  determined  by  the  ordinary  rules,  prescribed  for  the  validity  ^  diarity.^ 
and  perfection  of  the  particular  species  of  instrument  employed; 
though  numerous  defects  continue  to  be  supplied  under  the  statute 
of  Elizabeth.      Bequests  by  a  nuncupative  will  would  be  good  vviHs.^"^^'^* 
within  the  restrictions  imposed  by  the  statute  of  frauds,  but  no 
further ;  as  we  have  already  seen  that  charities,  in  this  respect, 
are  not  exempt  from  a  compliance  with  the  statutory  pro- 
visions ;  Jenner  v.  Harper^  Salk.    163 ;  S.  C.  Prec.  in  Cha. 
S89,  and  1  P.  Wms.  247.  {a) 

Dispositions  good  in  themselves  to  such,  particular  charities,  "The  various 
as  are  not  specially  excepted  from  the  operation  of  the  Mort-  chariuble  gifts. 
main  act,  are  of  three  kinds, — first.  Such  as  are  altogether  in- 
dependent of  the  statute ;  secondly,  Such  as  are  allowed  efficacy 
notwithstanding  the  statute ;  and  lastly.  Such  as  conform  to 
the  regulations  of  the  statute. 

(a)  In  this  case  the  will  was  made     though  the  testator  died  afterwards, 
or  declared  before  the  29  Car.  2.     and  yet  the  act  was  held  to  apply. 
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SECTION  I. 


Gifts  which  are  Independent  of  the  Mortmain  Act. 


Pecuniary  gifts 
anconnected 
with  land* 


Sameium 
made  applica- 
ble in  dirorent 
ways  when 
partially  avail* 
able. 


Mixed  funds 
when  separa- 
ble. 


The  first  kind  comprises  all  gifts  of  a  pecuniary  nature, 
the  subject  of  which^  in  its  actual  state  or  prescribed  appli- 
cation, is  disconnected  with  real  property ;  such  gifts  being 
subject  to  no  restraint. 

A  particular  sum  of  money  however  may  be  made  applicable 
to  different  purposes,  some  in  relation  to  land  and  others  not, 
so  as  to  be  good  with  respect  to  the  latter,  though  void  as  to  the 
former ;  provided  that  portion  of  benefit  applicable  to  each  can 
be  clearly  distinguished  and  readily  separated,  in  which  case  the 
mere  circumstance  of  the  fund  being  entire  will  not  affect  such 
of  the  purposes  as  do  not  contravene  the  policy  of  the  law.  Thus 
where  a  sum  of  stock  was  bequeathed  upon  trust  to  pay  stated 
annuities  to  certain  poor  persons,  and  after  payment  thereof  the 
residue  to  other  purposes,  some  of  which  were  valid  and  others 
invalid,  the  bequest  was  held  to  be  good  to  the  extent  of  the  an- 
nuities and  other  valid  purposes ;  Att,  Gen,  v.  Parsons^  8  Ves. 
186.  The  order  in  which  the  different  modes  of  application  are 
pointed  out  is  immaterial ;  for  where  part  of  a  bequest  was  di- 
rected to  be  applied  to  a  purpose,  which  was  clearly  bad,  then 
part  to  an  object  which  was  good,  and  afterwards  upon  certain 
trusts  which  were  likewise  invalid,  so  much  of  the  gift  as  was  in- 
tended for  the  intermediate  object'  was  upheld ;  Limbrey  v. 
Gttrr,  6  Madd.  151. 

Land  and  money  may  also  in  certain  cases  be  joined  together 
in  one  gift,  without  affecting  the  validity  of  such  gift  with  re- 
spect to  the  latter :  for  if  mixed  funds  are  given  generally,  and 
being  independent  of  one  another  may  be  separately  applied, 
the  gift  will  be  good  in  relation  to  the  personal  estate.  Thus 
a  testator,  having  devised  land  for  the  purpose  of  erecting  alms- 
houses, and  having  also  made  various  pecuniary  donations, 
some  to  be  laid  out  upon  lands  and  others  not,  appointed  the 
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same  persons  governors  of  all  the  charities,  calling  them  several  Section  i. 
charities ;  and  directed  that  a  clerk  should  be  appointed  at  a 
salary  for  conducting  the  business  of  all,  and  should  transact  the 
same  in  a  room  to  be  built  with  the  almshouses  and  called  the 
committee  room ;  and  the  court  held  that  such  of  the  donations 
as  were  valid  in  themselves  were  not  inseparably  connected 
with  the  others,  either  by  the  circumstance  that  the  governors 
were  the  same  persons,  holding  as  they  did  by  a  distinct  ap- 
pointment, or  by  the  direction  that  the  business  of  all  the 
charities  should  be  transacted  by  one  clerk  and  in  the  com- 
mittee room  of  the  almshouses.  That  the  purposes  of  the  same 
clerk  and  the  same  committee  room  were  mere  incidents  colla- 
teral to  the  charity,  and  not  essential  to  it ;  Limbrey  v.  Gurty  6 
Mad.  151.  Again  where  there  was  a  bequest  to  be  laid  out  in 
books  &c.  for  the  purpose  of  circulation,  which  were  directed 
to  be  kept  in  a  house  devised  for  that  purpose,  it  was  held 
that  the  bequest  was  not  necessarily  connected  with  the  devise  ; 
but  on  the  contrary  that  the  house  was  intended  to  be  sub- 
servient to  a  distribution  of  the  books,  the  more  especially  as 
the  will  contemplated  a  time  when  the  charity  might  continue, 
and  the  house  be  no  longer  applicable,  (a)  But  the  absence . 
of  this  last  circumstance  would  not  it  is  conceived  have  altered 
the  case ;  Att.  Gen.  v.  Stepney ,  10  Yes.  ^. 

Nor  is  it  material  whether  one  fund  is  made  auxiliary  and  su-  One  fund  made 
bordinate  to  the  other  or  not,  provided  the  amount  of  the  pecu-  other. 
niary  ^ft  can  be  ascertained  without  applying  the  realty.  If  the 
latter  be  made  the  primary  fund,  a  gift  to  an  existing  charity,  or 
to  charity  generally  will  be  good  to  the  extent  of  the  deficiency 
which  is  thrown  on  the  personal  estate  ;  and  the  circumstance 
of  the  amount,  being  dependent  upon  the  value  or  produce  of 
the  one,  will  not  invalidate  the  gift  with  respect  to  the  other. 
An  instance  of  this  occurs  in  the  case  of  Waite  v.  Webb^  6 
Madd.  71,  where  a  testator  directed  a  freehold  estate  to  be 
sold,  and  the  produce  applied,  together  with  so  much  of  his  per- 
sona] estate  as  should  be  necessary,  to  secure  an  annuity  of 

(a)  See  these  circumstances  re-     2  Jac.  &  W.  270,  stated  post  p. 
Tersed  in  Att.  Gen.  v.  Hinxman.     83 
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Smtion  r.      £30  a  year  for  the  life  of  A.,  and  after  A.'s  death  the  principal 
^  to  go  to  a  charity :  the  freehold  estate  proved  insufficient  for 

the  purpose,  and  the  court  held  that  the  3um  required  from  the 
personal  estate  was  a  good  charitable  bequest.  A  fortiori  if 
the  realty  were  only  the  fund  in  aid,  such  a  gift  would  be  good  so 
far  as  the  personal  estate  might  be  sufficient  to  satisfy  the  same. 

Entire  sum  or  Howcver,  if  in  directing  the  application  of  one  entire  sum  of 
wholly  ?ncapa-  nioney,  the  amount  of  the  valid  bequest  can  only  be  ascertained 
blcof  apphca-     jjy  execution  of  the  illegal  purpose  ;  or,  if  in  blending  the  two 

funds,  the  pecuniary  gift  is  so  engrafted  into,  or  made  to  depend 
upon  the  realty  as  to  be  incapabable  of  any  distinct  application, 
the  whole  disposition  is  rendered  invalid. 
Where  an  un-         Thus  with  respect  to  the  first  point ;  a  testatrix,  afler  bequeath- 

defined  amount    .  i/»/»i.  •ii«./i*ij'  i_* 

is  first  to  be  ap-  ii^g  P^^^  ^f  &  f^nd  to  a  void  charity  (buiidmg  or  purchasing  a 
Dlied  to  an  ii-     chapel)  but  without  defining  the  quantum  to  be  so  appropriated, 

desired  that  the  residue  might  be  laid  out  in  such  charitable 
uses  as  her  executors  should  think  proper :  this  latter  standing 
alone  would  have  been  a  valid  gift ;  yet  because  the  prior  be- 
quest could  not  take  effect,  it  was  held  to  be  void,  on  the  ground 
of  the  amount  not  being  in  any  manner  determinable.  Upon 
this  subject  Sir  Wm.  Grant,  M.  R.,  thus  expressed  himself: 
"  If  it  could  be  reduced  to  any  certainty,  how  much  would  have 
been  employed  by  the  executors  for  the  other  purposes^  the 
residue  ought  to  be  employed  under  the  last  direction,  viz.  for 
charitable  purposes  generally.  I  have  considered  whether  that 
can  be  ascertained  by  a  reference  to  the  Master,  to  see  how 
much  would  have  been  sufficient  for  the  chapel :  but  upon  con- 
sideration, it  is  quite  impossible  to  give  any  direction  that  would 
not  be  vague  and  indefinite  to  a  degree  almost  ridiculous ;  an 
inquiry,  what  they  might  have  employed  in  building  a  chapel, 
without  knowing  what  kind  of  chapel ;  the  testatrix  having  given 
no  ground  to  ascertain  what  kind  of  chapel,  no  locality.  It  is 
utterly  impossible  to  frame  any  direction,  that  would  enable  the 
Master  to  form  any  idea  upon  it.  If  she  had  even  pointed  out 
any  particular  place,  that  might  have  furnished  some  ground  of 
inquiry  as  to  what  size  would  be  sufficient  for  the  congregation 
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to  be  expected  there :  but  this  is  so  entirely  indefinite,  that  it  Section  i. 
is  quite  uncertain  what  the  residue  would  have  been  ;  and  there- 
fore it  is  void  for  uncertainty.  She  had  no  view  to  any  residue, 
but  a  residue  to  be  constituted  by  actually  building  a  chapel. 
She  contemplated  no  residue  but  with  reference  to  that.  It  is 
impossible  to  ascertain  it,  in  the  only  manner  in  which  she  meant 
it  to  be  ascertained.  It  is  impossible  for  the  court  to  apply  it. 
Therefore  the  whole  disposition  is  void  ;**  Chapman  v.  Broum^ 
6Ve8.410,  411. 

But  although  the  learned  judge,  in  order  to  place  in  the  ObMrvatioiiB 
strongest  point  of  view  the  utter  vagueness  which  attached  to  ofchapman  t. 
the  bequest  he  was  considering,  has  suggested  that  some  ground  ^"*'''*' 
of  inquiry  might  exist  in  those  cases  where  a  slight  degree  only 
of  circumstantiality  appears,  it  is  not  to  be  thence  inferred  that 
such  was  an  expression  of  his  opinion  in  the  affirmative,  nor 
that  the  suggestion  was  in  fact  anything  more  than  that  of  a 
mere  hypothetical  case  of   probable  occurrence,  presenting 
a  much  more  favorable  aspect  than  the  one  under  discussion  ; 
but  which  very  case  would  itself  admit  of  a  doubt.  His  argument 
is  this — With  the  addition  of  a  circumstance,  which  goes  in  some 
measure  to  communicate  a  definite  character  to  the  donor*s  in- 
tentions, there  may  possibly  be  ground  for  inquiry ;   yet  even 
thus  it  is  doubtful.     How,  then,  in  the  absence  of  that  circum- 
stance can  any  directions  be  given  by  the  court  on  the  subject? 
Nearly  the  whole  of  the  above  passage  was  quoted  by  Sir 
Thomas  Plumer,  M.  R.,  in  delivering  his  opinion  in  the  case 
next  following,  and  upon  it  indeed  he  mainly  built  his  judgment. 
But  notwithstanding  the  bequest  before  him  was  one,  which 
might  naturally  have  led  him  to  examine  into  the  point  touched 
upon  by  his  distinguished  predecessor,  and  to  consider  gene- 
rally what  would  be  a  sufficient  definition  of  the  primary  purpose 
or  object  so  as  to  give  effect  to  the  subsequent  gift,  his  Honor 
does  not  so  much  as  advert  to  it ;  but  contents  himself  with  sim- 
ply holding  the  disposition  in  question,  to  be  governed  by  the 
adjudication  just  mentioned,  and  by  a  subsequent  decision  of 
the  same  learned  judge,  which  we  shall  presently  have  occasion 
to  consider. 

Let  us  turn  however  to  the  case  itself.     A  testator,  having 
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SicnoNf.  devised  a  house  to  be  appropriated  as  a  school,  directed 
that  a  sum  of  money  should  be  applied  in  keeping  the  school- 
house  in  repair,  and  then  towards  other  purposes  to  which  there 
was  no  objection.  Sir  Thomas  Plumer,  after  noticing  that  the 
house  seemed  to  be  out  of  repair  at  the  time,  observed  **  that  it 
must  necessarily  require  more  repairs  for  which  the  testatdr 
had  thus  provided.  The  trustees  would  be  bound  if  the  house 
were  out  of  repair  to  appropriate  part  of  the  fund  to  it.  Then 
how  much  was  to  be  applied  ?  "  Another,  and  the  first  part  of 
the  fund  certainly  was  to  go  in  procuring  a  master  and  mistress 
of  the  school,  which  object  as  it  could  not  be  effected  likewise 
contributed  to  render  the  ulterior  gift  invalid,  especially  as  the 
amount  of  this  portion  was  also  unascertained.  His  Honor 
however  appears  to  have  singled  out  the  particular  purpose 
which  respected  repairs,  and  to  have  founded  his  judgment  prin- 
cipally upon  it ;  at  all  events  it  may  be  collected  fi'om  his  ob- 
servations, that  such  purpose  alone  would  in  his  opinion  have 
been  sufficient  to  vitiate  the  residuary  bequest ;  Att.  Gen.  v. 
Hinxman,  2  Jac.  &  W.  270. 
Remarks  aris-  Looking  at  this  case  in  connection  with  the  preceding 
mg^out  o      e  ^^^  .^  ^.jj  y^^  ggen^  ti^at  although  Sir  Thomas  Plumer  did  not 

lay  down  any  general  rule  on  the  subject,  which  his  quotation 
of  the  passage  above  alluded  to  would  seem  to  have  suggested, 
yet  that  practically  a  step  has  been  taken  towards  elucidating 
the  doctrine,  which  forms  the  subject  of  these  remarks.  The 
erection  of  a  chapel,  when  neither  size  nor  locality  are  indicated, 
furnishes  matter  for  calculation  very  different  from  the  repair 
of  a  house  already  built.  The  amount  required  in  the  outset 
for  the  latter  purpose  can  at  once  be  ascertained,  and  some  es- 
timate may  be  formed  of  the  amount  necessary  to  be  set  apart 
for  future  repairs.  When  money  is  annually  expended  upon  a 
house,  and  the  premises  are  not  suffered  to  become  dilapidated, 
a  surveyor  can  state,  with  tolerable  accuracy,  what  sum  would 
be  adequate  to  cover  the  expenses  from  year  to  year,  at  least 
during  a  very  considerable  period.  But  notwithstanding  this, 
it  is  clear  from  his  Honor's  decision,  that  so  much  of  uncertainty 
attaches  even  to  this  purpose  as  to  preclude  an  inquiry  before 
the  master.    The  sums  requisite  for  annual  repairs  cannot  be 


vies. 
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certained  with  precision ;  nor  if  they  were,  could  those  sums  be      Section  l 
:pected  to  sustain  the  premises  after  any  very  great  lapse  of  ^ 

ne.  The  period  may  be  a  long  one  before  any  additional  outlay 
ay  be  required ;  but  though  distant,  its  arrival  would  not  be  the 
S8  certain.  For  these  reasons,  the  judgment  in  question  is  con- 
lered  to  rest  upon  grounds  equally  unimpeachable  with  those 
bich  are  to  be  met  with  in  the  preceding  case. 

But  the  other  decision  which  has  been  referred  to  will  serve  to  c^se  of  Att. 
lewjbetter  than  any  remarks  can  do,  the  view  subsequently  taken  9f  °*  ^'  ^^' 
the  subject  by  Sir  Wm.  Grant  himself.  A  testator  gave  "  the 
m  of  £5000  more  or  less  as  it  might  be  wanted  to  build  twelve 
mshouses,  purchase  the  ground,  six  for  poor  men,  six  for  poor 
>inen,  economy  and  convenience  observed  in  the  structure  :*' 
I  then  disposed  of  the  residue  of  his  personal  estate  to  a  sub- 
(tiiig  charity ;  and  added  a  provision  for  the  further  benefit 
such  charity,  in  case  its  committee  should  furnish  ground  for 
e  almshouses.  Here  it  will  be  perceived  that  the  size  of  the 
lilding,  necessary  for  the  purpose  intended,  was  sufficiently 
dicated  by  the  number  of  occupants  allotted  to  it  by  the  tes- 
ter, and  that  the  locality  (a  circumstance  in  this  case  however 
little  moment)  might  in  some  degree  have  been  determined, 
'  the  ground  being  furnished  in  the  manner  pointed  out  by 
e  will,  which  was  offered  to  be  done ;  yet  it  was  held  by  his 
onor  that  the  bequest  of  the  residue  was  wholly  void.  "  It » 
ly  be,"  he  observed,  "  if  the  whole  scheme  might  be  carried 
to  effect,  that  the  Orphan  School  (which  is  the  charity  men- 
•ned)  might  have  a  benefit ;  for  there  might  be  a  surplus, 
d  only  what  is  equivalent  to  the  land  is  to  be  applied. 
But,**  continues  his  Honor,  "  it  is  impossible  to  make  an  ap- 
rdonment,  and  to  declare  the  bequest  of  the  residue  void  for 
rt,  and  good  for  the  rest ;"  Att.  Gen.  v.  DavieSy  9  Ves.  535, 

S. 

From  this  decision  there  was  an  appeal  to  my  Lord  Eldon, 
ID  declared  that  the  relators  had  failed  to  establish  that  the 
cree  was  wrong.  His  Lordship  thus  described  the  disposition 
question :  'Mt  is  a  bequest  of  a  residue  to  be  laid  out  in  the 
It  instance  in  land,  and  if  all  should  not  be  exhausted,  as  it 
iild  not  be  consistently  with  his  scheme,  to  be  laid  out  upon 

G 
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Section  i.     these  purposes ;  affording  medical  assistance^  and  for  a  chap- 
^  lain  in  the  almshouses,  and  all  beyond  that,  if  well  given,  is  un- 

certainly given ;  and  if  the  primary  gift  fails,  the  secondary 
gift,  being  totally  uncertain  and  fluctuating  from  time  to  time, 
the  whole  must  fail ;"  ib.  546.  This  latter  passage  was  also 
quoted  by  Sir  Thomas  Plumer  in  AtL  Gen.  v.  Hinxman,  and 
might  probably  have  influenced  him  in  abstaining  from  any 
general  observations  in  that  case,  and  from  taking  an  enlarged 
view  of  the  doctrine  wliich  such  case  involves. 
The  facts  and  circumstances  wh  ich  formed  the  foundation  otAtt. 

Case  of  Lim- 

brey  v.  Gurr.  Gen.  V.  Davtcs  and  Att.  Gen.  v.  Hinxman,  met  together  in  a  sub- 
sequent case  before  Sir  John  Leach,  V.  C.  A  sum  of  £7000 
stock  was  bequeathed  upon  trust,  among  other  things,  to  pay 
the  expenses  of  building  eight  almshouses  (the  number  of  in- 
habitants appearing  to  have  been  fixed  by  the  testator)  and  a 
further  sum  of  £8000  stock  was  to  be  applied,  among  other 
ways,  in  paying  for  all  repairs  and  charges  of  the  almshouses, 
the  residue  of  both  sums  being  given  for  a  valid  charitable  use. 
The  court,  following  the  two  former  decisions,  held  here  that 
this  bequest  of  the  residue  was  void ;  because  that  was  incapa- 
ble of  being  ascertained,  except  by  the  actual  execution  of  the 
prior  purposes ;  Limbrey  v.  GurVy  6  Madd.  151 ;  see  also  the 
recent  case  of  Cherry  v.  Motty  1  Myl,  &  Craig,  133,  4. 

Where  pcraon-      ^^^  "^^  *®  regards  the  second  point — Where  a  devise  of 
ally  a  mere  ac-  land  is  accompanied  with  a  bequest  of  money,  which  is  directed 

cessary  to  the  '  *  •' 

land.  to  be  employed  in  connection  with  the  land  devised,  and  not  to 

any  other  charitable  purpose ;  the  devise  being  void,  necessarily 
also  invalidates  the  bequest,  which  as  it  is  inseparably  con- 
nected with  the  former  as  its  principal,  must  stand  or  fall  with 
the  object  to  which  it  is  attached.  We  have  already  seen  diat 
in  some  few  cases  the  devise  may  be  collateral  or  subservient 
to  the  bequest,  which  it  does  not  then  affect ;  but  whenever 
the  pecuniary  gift  is  made  a  mere  accessory  to  the  land,  the 
former  becomes  involved  in  the  consequences  affecting  its 
principal. 

Thus  whether  it  be  the  case  of  a  devise  of  land,  and  the  money 
to  be  employed  in  erecting  or  building  thereon  ;  Pelham  t. 
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«,   1    B.  C.  C.  444.  n. ;  AtL  Gen.  v.  Hutchinson,  ibid.      Sectioki. 

nn,    Att.    Gen.  v.  Hyde,  Amb.  751 ;  Foy  v.  Foy,  1 

8;  Att.   Gen.  v.  Nash,  3  B.  C.  C.  588;  Chapman  v. 

9  Ves.  404 ;  Att.  Gen.  v.  Davies,  9  Ves.  535 ;  Zim- 

Gurr,  6  Madd.  151 ;    Price  v.  Hathaway,  ib.  304;  see 

t.  Gen.  V.   7>»rfa«,Amb.  614;  S.  C.  2  Eden,  207; 

.  Gen.  V.  Parsons,  8  Ves.  186:    Or  of  a  house  and  the 

0  be  laid  out  in  repairs ;  Limbrey  v.  Gurr ;  Price  v. 
ay,  ut  sup ;  Att.  Gen.  v.  Hinxman,  2  Jac.  &  W.  270 : 
mshouses  and  the  money  to  provide  annuities  or  other 
:e  to  the  persons  inhabiting  them ;  Att.  Gen.  v.  Gould- 
B.  C.  C.  428;  Att.  Gen.  v.  Whitchurch,  3  Ves.  141  ; 
n.  V.  Davies ;  Limbrey  v.  Gurr ;  Price  v.  Hathaway, 

Or  of  a  chapel  and  a  provision  for  payment  of  an  annual 
to  the  chaplain  or  officiating  minister;  Att.  Gen.  v. 
•  Price  V.  Hathaway ,  ut  sup. :  Or  of  a  school-house 
ilary  for  the  master  or  mistress  ;  Att.  Gen.  v.  Hinxman, 
:  the  bequest  in  all  these  cases,  and  others  which  might 
ioned,  is  so  intimately  connected  with  the  illegal  devise 

1  with  it. 

case  of  Att.  Gen.  v.  Hinxman,  which  has  been  pre.  ca«eofAtt 
cited  on  another  point,  deserves  particular  notice  as  Gen.  v.  Hinx- 

mftn. 

J  the  degree  of  connection,  which  is  sufficient  to  vitiate 
Twise  valid  bequest.  In  this  case,  there  was  a  devise  to 
life  of  a  house  which,  after  the  death  of  the  tenant  for 
I  directed  to  be  appropriated  to  the  use  of  the  master 
}ht  be  appointed  to  a  school,  for  the  instruction  of  poor 

belonging  to  a  particular  parish :  there  was  also  a  be- 
r  £2000  to  be  invested  in  the  funds  in  the  names  of  the 
%  churchwardens,  and  overseers  of  the  same  parish,  the 
derived  from  which,  or  so  much  thereof  as  the  trustees 
hink  necessary,  was  lo  be  applied  in  procuring  a  master 
stress  for  instructing  poor  children  in  reading,  &c.  and 
; the  school-house  in  repair;  the  residue  to  be  distributed 
t  poor  families  and  persons  of  the  said  parish  at  the  se- 

of  the  trustees.  Here-  it  was  contended  that — as  the 
ATas  to  l)e  appropriated  to  the  master,  and  might  have 

g2 
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^^Bcnov  I.     been  intended  for  his  residence  only  and  not  for  the  school- 
^  house,  which  appeared  probable  from  its  being  devoted  to  him 

only  and  not  to  the  mistress,  though  she  was  to  be  equally 
concerned  in  the  school,  and  as  the  house  was  not  to  come  to 
the  use  of  the  school  till  after  the  death  of  the  tenant  for  life, 
and  in  the  meantime  the  school  was  to  he  conducted  ebetohere,  (a) 
— the  court  would  disconnect  the  clauses,  so  as  to  give  efiect 
to  the  charitable  purpose  as  far  as  the  pecuniary  bequest.  Sir 
Thomas  Plumer  however,  while  admitting  the  observation  re- 
specting the  immediate  commencement  of  the  school,  though  the 
house  would  not  come  to  the  use  of  the  master  till  the  deter- 
mination of  the  tenancy  for  life,  to  be  a  fair  one,  was  yet  of 
opinion  that  the  school-house  was  to  be  identical  with  that  de- 
vised ;  and  that  the  bequest  for  the  benefit  of  the  school  was  so 
connected  with  the  primary  gift  that  it  must  fall  to  the  ground ; 
2  Jac.  &  W.  270. 
Caaeof  Att.  The  same  principle  too,  which  declares  that,  when  the  pur- 

woS/  °''  chase  which  is  the  foundation  of  the  charity  fails  the  super- 
structure must  fail  with  it,  is  to  b6  met  with  in  an  early  case 
before  Lord  Hardwicke.  There  a  testator  gave  the  residue 
of  his  real  and  personal  estate  to  University  College  Oxford; 
and  by  a  codicil  annexed  particular  regulations,  viz.  that  a  se- 
nior fellow,  having  certain  qualifications,  should  be  the  possessor 
of  all  his  estate  and  furniture  of  his  house  at  D. ;  to  keep  it  in 
repair  ;  not  to  fell  timber  without  the  consent  of  the  College ; 
to  live  in  his  house  hospitably ;  and  sometimes  give  entertam- 
ment  to  the  poor  ;  to  distribute  cordials  and  drugs  to  them  whem 
needful ;  to  give  to  them  some  books  and  pampIUets  of  good 
morals  and  piety  ;  and  to  give  an  annual  entertainment  to  the 
fellows :  with  a  provision  in  a  specified  case  for  avoiding  the 
election,  and  proceeding  to  another.  His  Lordship,  in  the  first 
instance,  directed  an  inquiry  before  the  master,  with  a  view  to 
ascertain  how  far  these  regulations  were  consistent  with  the 
college  statutes ;  Att.  s  n.  v.  JVhorwoody  1  Ves.  sen.  534. 
But  it  appears  that  the  next  of  kin,  having  upon  a  suggestion  of 

(a)  See  these  circumstancea  reversed  in  Att.  Gen.  v.  Stepney,  10  Yet. 
it 2,  stated  ante  p.  77- 
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subsequently  filed  a  supplemental  bill,  a  transfer  of  all  Section  i. 
3  was  decreed  to  them ;  see  4  Yes.  434,  note.  Lord 
ddressing  himself  to  a  similar  subject,  thus  speaks  of 
sion :  **  I  take  the  result  of  that  case  to  be,  that  the 
m  of  that  charity  failed ;  and  all  those  partial  dispo- 
lat  would  have  been  good  charity,  if  not  connected 
,  failed  together  with  it ;"  10  Ves.  538. 

Id  appear  also  from  the  case  of  AtL  Oen.  v.  Hinxman^  Subtraction  of 
re  a  legacy  is  on  the  face  of  the  will  connected  with  a  ^hich  a  pecu- 
land,  the  former  would  not  be  made  good,  though  the  ^^'2^^^. 
)uld  be  revoked  by  a  subsequent  conveyance  or  sur-  nected. 
2  Jac.  &  W.  276. 

iest  of  money  upon  condition  that  land  shall  be  fur-  pccaniary  be- 
a  charity  by  the  legatee,  is  also  similarly  circumstanced  V^  ^f  hnd 
af  connection.     Thus  where  a  testator,  after  giving  a  being  supplied 

1     -1  1    1      1  I     1  <     I  .    ,        by  the  legatee. 

oney  to  build  almshouses,  bequeathed  '*  the  remainder 
jperty  for  the  use  of  the  Orphan  School  in  the  City 
ider  the  direction  of  the  committee  of  that  school  for 
being,  provided  they  would  furnish  a  piece  of  ground 
school  to  build  the  aforesaid  houses  on ;  and  the  corn- 
take  the  management  of  them  and  all  his  afiairs.**  In 
heir  refusal,  he  gives  other  directions  for  procuring 
»f  freehold  ground  for  building  the  almshouses  and 
a  school ;  but  if  the  committee  should  accept  of  the 
sy  were  to  afford  the  same  medical  assistance  to  the 
ses  as  to  the  school.  Sir  William  Grant  observed,  that 
itor  **  proposed  to  the  committee  a  gift ;  and  ofiers 
residue  as  a  consideration  for  their  furnishing  land 
almshouses,  and  taking  the  management  of  them  and 
8.  He  does  not  mean  to  give  them  any  part  of  the 
unless  they  supply  the  ground  for  his  almshouses.  He 
will  give  your  charity  money,  if  you  will  find  land  for 
What  is  this  but  laying  out  money  in  land  ?  It  may 
or  less  advantageous  to  them ;  but  still  it  is  a  mere 
money  offered,  if  land  is  given  in  return.  He  meant, 
,  as  the  committee,  and  not  a^   individuals,  should 
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SscnoN  I.  furnish  the  land ;  and  they  have  the  means.  But  as  trustees 
of  the  charity,  they  could  not  make  a  present  of  it.  He  ofiers 
only  because  the  bargain  was  an  advantageous  one  for  the 
charity/*  And  after  some  further  reasoning,  his  Honor  de- 
clared that  here  the  statute  was  directly  infringed.  The  be- 
quest was  therefore  void  upon  this  ground,  independently  of 
another  objection,  which  has  been  previously  noticed ;  {d)  Att. 
Gen.  V.  Davies,  9  Ves.  535, 542, 3.  When  the  cause  came  before 
Lord  Eldon  on  appeal,  it  was  suggested  that  this  charity  had 
not  any  land  in  mortmain,  but  was  supported  by  voluntary 
contributions ;  not  by  any  permanent  endowment.  With  re- 
ference to  this  circumstance,  his  Lordship  said,  "  I  take  this 
school  to  be  a  voluntary  society,  existing  purely  by  voluntary 
engagements ;  and  then,  if  they  happen  to  have  land  to  be 
furnished,  that  is  not  land  at  this  moment  in  mortmain,  in  the 
sense  of  the  statute,"  ib.  54^. 
ObtervatioQs  Acting  under  such  difierent  impressions  upon  this  subject,  as 

th^Mue^of  Alt.   di<l  J^is  Lordship  and  the  Master  of  the  Rolls,  it  will  be  per- 
Gen.  V.  Davies.  reived  that  the  decision  of  the  one  was  carried  much   beyond 

that  of  the  other.  At  first  sight  it  may  be  thought  perhaps, 
that  his  Honor  has  gone  a  step  too  far :  for  supposing  the 
fact  to  have  been  that  the  orphan  school  actually  held  lands 
which  were  in  mortmain,  the  testator  would  have  had  a  perfect 
right  to  give  what  money  he  pleased  to  that  chanty ;  first,  for 
the  purpose  of  erecting  almshouses  on  any  part  of  those  lands 
he  might  choose  to  indicate  ;  and,  provided  they  were  erected 
accordingly,  next  the  residue  for  general  purposes.  What  in 
effect  but  this,  it  may  be  asked,  has  the  testator  done  here.^ 
Can  it  be  said  that  the  course'  he  has  pursued  would  have  the 
effect  of  increasing  the  quantity  of  land  already  in  mortmain  ? 
The  answer  then  appears  to  be,  that  although,  if  the  committee 
had  adopted  the  plan  of  the  testator,  that  land  alone,  which  was 
previously  in  mortmain,  would  have  been  appropriated  as  the 
Imshouses ;  yet  that  as  the  orphan  school  was  to  have  re- 
ceived an  equivalent  or  benefit  in  return,  the  land  as  to  that 
charity  would  have  been  taken  out  of  mortmain,  and  could 

(rt)  Vide  ante,  p.  81. 
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only,  when  it  had  thus  lost  its  privileged  character,  have  been      Section  l 

transferred  to  the  new  institution.     Sir  Wm.  Grant  expressly  '^ 

puts  the  transaction  on  the  footing  of  a  zale.     He  says, ''  the 

testator  is  making  a  bargain  with  the  charity ;  ofiering  money 

if  land  is  given  in  return :  and  if  that  bargain  coujd  have  been 

carried  into  efiect,  its  nature  must  to  all  intents  and  purposes 

have  been  that  of  a  sale.     If  the  charity  therefore  had  parted 

with  their  land,  would  it  not  in  very  fact  have  ceased  to  be 

land  in  mortmain  ?     Would  not  that  be  the  operation  of  an 

ordinary  sale  of  lands  by  a  charity  ?  (a)  The  testator  has  shewn 

that  at  all  events  he  meant  his  own  institution  to  be  called 

into  existence — if  the  committee  did  not  furnish  the  land  it 

was  to  be  procured  elsewhere.    He  intended  his  charity  should 

stand  out  separate  and  apart  from  the  orphan  school.     It  is  no 

argument  to  say  that  the  testator  might  have  effectuated  his 

design  in  the  main  another  way.     In  Corbyn  v.  Frenchy  Lord 

Alvanley  said,  "  It  was  very  unfortunate  that  the  testator,  in 

such  a  case  as  that  before  him,  should  have  taken  the  method 

of  giving  his  bequest  which  he  had,  for  he  might  have  done  it 

in  a  more  direct  way  ;**  but  no  question  was  raised  as  to  its 

Talidity  on  that  ground;  4  Ves.  430,  431.     The  testator  has 

chosen  in  this  instance,  to  adopt  his  own  method,  and  because 

a  slight  alteration  would  have  obviated  all  objection,  the  statute 

will  not  on  that  account  be  the  less  infringed. 

Whether  a  bequest,  which  is  framed,  so  as  to  be  conditional  upon  Pecuniary  be- 
hind being  furnished,  not  by  the  legatee,  but  by  a  third  party,  be  tiou  of  land 
or  be  not  valid,  is  extremely  doubtful.   The  case  oiAtt.  Gen.  v.  {jy  ^K^lrty. 
Bowles,  2  Ves.  sen.  547,  certainly  shews  that  Lord  Hardwicke 
would  have  upheld  such  a  bequest ;  but  that  case  can  scarcely  be 
now  looked  upon  as  an  authority,  even  to  this  extent  (6).  On  the 


1 


(a)  As  to  an  absolute  alienation         (b)  See  it  mentioned  infra,  p.  96. 
of  charitable  property  by  the  trus-     as  having  been    overruled  on  the 


sec  Att.  Gen.  v.  Warren,  2  principal  point  which  it  involves. 

Swanst.  302.     Also   Att.  Gen.  v.  And  see  what  is  said  of  the  case  by 

Pembroke  Hall,  2  Sim.  &  Stu.  441,  Lord  Alvanley,  M.R.,  in  Att.  Gen. 

and  Att.   Gren.   v.  Hungerford,    2  v.  Whitchurch,  3  Ves.  144. 
Clark  &  Fmn.  357,  374. 
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Section  i. 


Supposed  inti- 
mation by  Sir 
W.  Grant  on 
this  subject. 


other  hand  Lord  Northington*s  opinion  is  express,  that  to  layout 
money  in  building  upon  land  that  should  be  given  by  another 
person,  is  just  as  contrary  to  the  spirit  of  the  statute,  as  to 
purchase  land ;  AtL  Gen.  v.  TyndaU^  Amb.  614 ;  S.  €•  ^  Eden, 
207,  and  see  9  Ves.  54^  (a).  This  opinion  again  cannot  have 
much  weight,  when  it  is  recollected  that  the  improvement  of 
land  already  in  mortmain,  was  at  the  same  time  considered  by 
his  Lordship  to  be  equally  opposed  to  the  statute.  Let  but 
the  one  position  be  established,  and  the  other  is  a  corollary 
from  it. 

Sir  Wm.  Grant  also  has  been  thought,  very  erroneously 
however,  to  have  thrown  out  an  opinion  on  the  subject ;  he 
did  no  such  thing ;  the  passage  which  is  quoted  (6)  as  con- 
veying that  opinion  occurs  in  Att.  Gen.  v.  Davies^  and  is  as 
follows :  **  for  it  is  an  absurd  distinction,  that  a  testator  shall 
not  give  land  to  a  charity ;  but  he  may  give  money  in  con- 
sideration of  another's  giving  land  for  a  charity.**  Abstracted 
from  its  context,  the  passage  may  bear  the  construction  which 
has  been  put  upon  it ;  but  viewed  in  connection  with  that,  it 
will  be  seen  to  form  a  link  in  the  chain  of  bis  Honor*s  rea- 
soning in  order  to  prove,  that  where  the  gift  is  to  the  person 
who  is  to  perform  the  condition^  if  any  line  of  distinction  can 
be  drawn  between  that  case,  and  the  one  with  which  it  was 
compared  by  him  {Att.  Gen.  v.  Day),  it  would  not  be  in  fisivor 
of  the  former.  He  says,  and  the  words  quoted  above  are  only 
part  of  the  sentence,  "  In  the  one  case,**  that  which  he  had 
placed  in  juxta  position  with  the  bequest  upon  which  he  had 
to  decide,  *'  the  statute  might  with  some  circuity  be  evaded:  in 
the  other,"  the  latter  "  it  is  directly  infringed;  for,**  he  continues, 
and  the  conclusion  of  the  sentence  might  more  properly  run 
thus  '^  it  is  an  absurd  distinction,  that  a  testator  shall  not  give 
land  to  a  charity  ;  but  he  may  give  money  to  one  charity,  in  con- 
sideration of  its  managers  or  committee  giving  land  for  another  or 
a  separate  charity  ;'*  9  Ves.  543.    This  is  evidently  the  meaning: 


(fl)  See  however  2  Eden,  215, 
note,  and  Att.  Gen.  v.  Downing, 
Amb.  555. 


(b)  See  3  Madd.  310,  also  a  late 
most  able  work,  Jarman's  Con  v. 
(Byth.)  V.  10,  p.  31. 
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it  is  the  very  point  under  discussion ;  and  the  passage  to  carry  Section  i. 
any  other  interpretation,  would  have  no  sensible  relation  to 
what  precedes  it.  The  word  '^  for/'  shews  at  once  the  connec- 
tion of  the  entire  subject.  It  is  employed  by  way  of  intro- 
ducing a  reason  or  an  argument  founded  upon  what  has  gone 
before.  The  matter,  indeed,  is  too  plain  to  admit  of  a  doubt , 
but  in  order  to  prove  the  utter  impossibility,  that  the  words  can 
bear  the  meaning  sought  to  be  put  upon  them,  it  is  only  re- 
quisite to  add,  that  his  Honor  has  in  this  very  case  expressly 
declined  entering  into  the  question.  Referring  in  a  previous 
part  of  his  argument  to  Lord  Northington's  opinion,  he  says, 
"  It  is  unnecessary,  however,  in  this  case  to  consider  how  fax 
that  opinion,  contrary  to  Lord  Hardwicke*s,  may  be  well 
founded  ;*^  and  he  then  gives  his  reasons  for  abstaining  from 
a  judgment  in  this  respect ;  vid.  ib.  542. 

Lord  Alvanley,  however,  has  expressed   himself  decidedly  Opinion  of 
on  the  point.     He  has  said,  speaking  of  AtL  Gen,  v.  Bowles,  ivanley. 

**  it  is  not  one  of  those  decisions  of  his  (Lord  Hardwicke's) 
that  I  can  entirely  concur  in ;  I  mean  that  part  of  it  where, 
admitting  that  the  object  was  to  erect  a  building  upon  land 
not  then  given,  he  throws  out,  that  if  land  should  be  afterwards 
given,  the  statute  would  not  be  evaded  by  applying  the 
money  to  erect  a  building  upon  it.  This  is  giving  land  in 
nu>rtmain  ;  for  it  is  another  mode  of  purchase^  and  holding 
out  a  temptation  to  people  to  give  land;''  3  Ves.  144.  At 
the  same  time,  it  must  be  admitted,  this  is  a  mere  dictum.  In 
reply  to  the  objection,  that  an  inducement  is  held  out  to  others 
to  put  land  in  mortmain,  it  is  argued  that  the  act  does  not 
prohibit  such  an  inducement ;  and  another  objection  on  the 
ground  that  the  accumulation  may  be  indefinitely  postponed, 
(an  objection  it  may  be  remarked  which  is  of  no  great  weight 
in  itself,)  has  been  met  by  saying  that  the  court  will  fix  a  time, 
as  was  done  in  Att.  Gen.  v.  Bowles^  within  which  the  gift  is  to 
take  place,  see3Madd.  311.  Still  upon  looking  to  these 
objections,  and  considering  the  present  temper  of  the  courts,  it 
is  conceived  that  Lord  Alvanley 's  opinion  must  prevail. 
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Sdctws  I.  When  the  bequest  however  is  made,  not  upon  condidoii 
Pecuniary  be-  ^^^  ^^^V  '"  expectation  that  land  will  be  furnished,  the  gift 
tST^  ^'f  r^*^"  ^^'  unquestionably  be  good ;  provided  the  charity  be  not  so 
betDgsuDplied  constituted,  as  completely  to  await  or  depend  upon  such  ex- 
pendrat  there-  pectation  being  realized  ;  and  provided  moreover  the  intention 
*"•  can  be  carried  into  effect,  without  ofiending  in  any  manner  {a) 

against  the  statute  ;  Henshaw  v.  Atkinson,  S  Madd.  S06 ;   and 
see  Att.  Gen.  v.  Earl  of  Winchehea,  8  B.  C.  C.  378. 

Direction  that  In  speaking  of  pecuniary  bequests  in  connection  vrith 
wuSiSly  con-  ^^vises  of  land,  the  case  of  money  directed  to  be  in  part  con- 
verted into         verted  into  realty,  and  in  part  employed  in  any  of  the  ways 

before  mentioned,  should  of  course  be  understood  as  comprised; 
but  in  addition  to  the  instances  previously  adduced,  such  a 
case  is  obnoxious  to  a  peculiar  objection. 
An  intention  Before  noticing  this  however  it  may  be  well  to  state,  that 

£*bouffhtwhen  ^'^^''^  money  is  bequeathed  for  the  purpose  either  of  "erecting" 
to  be  implied,  or  "  building"  an  infirmary,  school,  or  other  charitable  in- 
stitution, without  saying  upon  what  lands,  the  courts  have  for 
some  time  past,  contrary  to  the  construction  put  upon  the 
words  in  former  cases,  held  thsit  primd  facie  the  testator  must 
be  taken  to  mean  that  land  must  be  bought.  Lord  Eldon  thus 
states  the  point,  "  whatever  were  the  decisions  formerly  when 
charity  in  this  court  received  more  than  fair  consideration,  it 
is  now  clearly  established,  and  I  am  glad  it  has  come  back  to 
some  common  sense,  that  unless  the  testator  distinctly  points 
to  some  land  already  in  mortmain,  the  court  will  understand 
him  to  mean  that  an  interest  in  land  is  be  purchased,  and  the 
gift  is  not  good;"  9  Ves.  544«.  It  matters  not,  therefore, 
whether  a  bequest  for  that  purpose  stands  alone,  or  is  accom- 
panied with  a  devise  of,  or  express  direction  to  purchase  land 
to  be  appropriated  for  the  building,  such  a  bequest  being  in 
every  case  equally  invalid;  Pelham  v.  Anderson^  1  B.  C.  C. 
444,  n. ;  Att,  Gen.  v.  Hutchinson,  ib. ;  S.  C.  nom.  Ait.  Gen.  v. 
Hyde,  Amb.  751  ;    Att.  Gen.  v.  Parsons,  8  Ves.  186 ;    Att. 

(a)  This  general  qualification  has     avoid  any  question  arising  out  of 
been  resorted  to  her?,  in  order  to     the  point  discussed,  p.  92-99,  post. 
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Gen.  V.  Daviet,  ib.  541,  544;  Pritehardv.  Arbouin,  2  Russ.      Section  i. 
466;    over-ruling  Faughanv,  Farrer,  2  Ves.  sen.  I8fi;    Gas^  ^ 

irilv.  Baker,  cited  ib.  185;  Att.  Gen.  v.  Bowles,  ib.  547; 
S.  C.  3  Atk.  806 ;  Jtt.  Gen.  v.  Nash,  3  B.  C.  C.  588 ;  and 
fby  V.  Foy,  1  Cox,  163,  n. 

Nor  will  the  use  or  addition  of  the  very  word  "  purchasing," 
upon  any  notion  that  something  different  or  contrasted  must  have 
been  designed  by  the  circumstance,  vary  the  construction  of 
the  expressions  referred  to ;  though  they  should  be  left  in  the 
alternative,  as  thus,  '*  building  or  purchasing  a  chapel,**  be- 
cause either  of  those  words,  used  separately,  would  avoid  the 
bequest ;    Chapman  v.  Brown,  6  Ves.  404.  (a) 

But  where  a  testatrix  bequeathed  a  sum  of  money  ''  for  the 
sole  and  only  purpose  of  rebuilding  the  four  almshouse:^  at  the 
west-end  of  the  entrance  into  a  town,  for  the  use,  benefit,  and 
reception  of  poor  widpws,  in  the  same  way  and  manner  as 
the  same  charity  always  had  theretofore  been,  and  was  then 
regulated  and  governed  since  the  original  foundation  and  en- 
dowment thereof;**  the  reference  to  specific  lands  was  so 
plain  that  the  only  point  raised  was,  whether  the  lands  upon 
which  the  almshouses  in  question  had  been  built,  were  in 
mortmain  before  the  passing  of  the  statute,  and  it  being  ascer- 
tained that  they  were  the  trust  was  established ;  Shaw  v. 
PickthaU,  Dan.  92. 

And  here  it  should  be  understood,  that  if  the  original  inten-  Offer  of  land 
tion  were  a  purchase,  an  offer  to  give  land  will  not  cure  it ;  i^tend^""^  *** 
for  where  trustees  had  purchased  land  with  their  own  money 
and  ofiered  the  same  for  the  purpose  of  the  charity,  the  court 
refused  to  give  effect  to  the  bequest.  Alt.  Gen.  v.  Nash^ 
3  B.  C.  C.  588 ;  see  also  Att.  Gen.  v.  Davies,  9  Ves.  54^ ; 
and  Pelham  v.  Anderson,  2  Eden.  ^6. 


(a)  See  Att.   Gen.   v.    Parsons,  bad,  in  the  other  only  one  of  the 

post,  p.  99>  100,  and  distinguish  that  purposes  was  invalid,  and  the  rest 

case  from  the  present ;  in  the  one,  good, 
both  the  purposes  mentioned  were 
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Direction  that 
land  should  be 
taken  on  lease. 


Bequest  for 
support  of  a 
scoool. 


For  the  per- 
petual endow- 
ment or  main- 


To  recur  to  the  objection  referred  to,  where  a  testator  be- 
queathed the  residue  of  his  personal  estate  for  the  establish- 
ment of  a  school,  his  first  object  however  being  the  education 
of  certain  branches  of  his  own  family,  (a)  and  directed  that ''  a 
house  should  be  taken  by  his  trustees  on  lease  or  otherwise  at 
such  yearly  rent  as  should  be  agreed  upon,  ''  and  fitted  up 
for  the  purpose  of  the  school,  it  was  held  by  Lord  Rosslyn 
that  the  bequest  so  far  as  it  went  to  establish  a  charity  for 
general  purposes  was  void,  his  Lordship  observing  that  the  testator 
was  aware  of  the  statute  and  trying  to  get  out  of  it.  Blandfard 
V.  ThackereU,  2  Ves.  jun.  238 ;  S.  C.  nom.  Blandford  v. 
Fackerell,  4  B.  C.  C.  394. 

In  a  prior  case,  an  annuity  was  bequeathed  ''  for  and  towards 
the  support  of  a  school,**  without  more  ;  and  Lord  Chancellor 
Thiu-low  was  clear  that  this  bequest  was  good,  as  there  was  no 
direction  for  building  or  hiring  a  school ;  but  no  decree  was 
made,  as  the  parties  proposed  to  act  without  compulsion ;  AiL 
Gen.  V.  Jordan,  MS.  27th  July,  1791,  stated  in  High,  on 
Mort.  p.  225. 

So  where  there  was  a  bequest  of  personal  estate,  ''  to  be  a 
perpetual  endowment  or  maintenance  for  two  schools,"  merely; 


(a)  As  far  as  the  particular 
bounty  to  the  family  of  the  testator 
was  concerned,  the  disposition  made 
by  him  was  upheld  to  the  full 
extent  aUowed  by  the  rule  against 
perpetuities ;  and  the  trustees  were 
not  restrained  from  taking  other 
children,  so  long  as  the  school 
should  be  kept  open  for  the  pri- 
mary purpose.  Sir  Wm.  Grant 
has  observed  of  this  case  that 
"  There  was  no  vice  or  excess  in 
the  testator's  bequest,  which  the 
court  had  to  cure  by  excluding 
some  of  the  objects  in  whose  favour 
it  was  conceived.  It  was  a  sort  of 
charitable  intention  for  the  benefit 
of  children  and  grandchildrenof  rela- 
tions of  a  specified  description.  As  it 
was  not  a  future  bequest,  or  by  way  of 


remainder,  it  would,  according  to 
the  established  rules  of  construction, 
extend  only  to  children  and  grand* 
children  living  at  the  testator's 
death.  Lord  Rosslyn  thought  fit 
(probably  because  it  was  in  the 
nature  of  a  charity)  to  extend  it  to 
all  the  objects  to  whom  the  testator 
might  legally  have  extended  it — 
that  is,  children  or  grandchildren 
born  during  the  lives  of  the  diffe- 
rent relations."  His  Honor, 
however,  though  he  suggests  the 
question  "whether  that  was  or 
was  not  a  correct  ^execution  of  the 
wiU,"  does  not  offer  any  opinion 
upon  it:  2  Mer.  392.  See  also 
Att.  Gen.  v.  Doyley,  1  Sim.  and 
Stu.  71,  n. 
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Richards,  C.   B.  considered  the  gift  so  far  to  be  good ;  but      Section  i. 
not  being  called  upon  to  decide  the  point,  he  did  not  give  any 
reasons  for  his  opinion,  nor  did  he  advert  to  the  manner  in  school. 
which  the  disposition  ought  to  be  carried  into  effect ;  Kirkbanh 
Y.Hudson,  7  T?t12\2. 

But  where  stock  dividends  were  directed  "  to  be  paid  and  ForestoblUhing 

v^  .  a  school,  but 

applied  for  and  towards  establishing  a  school,"  and  the  testator  not  for  lodging. 

afterwards  declared  his  meaning  to  be,  that  the  schoolmaster 

should  not  have  less  than  a  stated  sum,  and  that  the  overplus 

should  be  applied  in  buying  books,  fire,  wearing  apparel,  and 

other  necessary  things  for  the  children,  and  placing  them  out  as 

apprentices,  but  no  part  was  to  be  applied  in  buying  victuals, 

drink  or  lodging  ;    Lord   Rosslyn  thought  that  the  testator 

had  so  particularly  directed  the  manner  in  which  the  fund  was 

to  be  applied,  expressly   declaring  that  no  part  should  go 

towards  lodging,  that  the  court  was  tied  up  in  that  respect ; 

and  therefore,  as  the  master  might  teach  in  his  own  house  or 

in  the  church,  his  Lordship   directed  a  scheme  which  should 

not  include   any  part  of  the   dividends  to  the  purchase  or 

renting  land ;  Ait.  Gen.  v.  Williams,  2  Cox,  387,  S.  C.  4  B.  C.  C. 

326.  (a) 

Opposed  to  the  cases  of  Bktndford  v.  ThackereU,  and  Att. 
Gen.  Y.  Jordan,  or  at  all  events  to  the  latter,  there  is  a  decision 
by  Sir  John  Leach,  V.  C.  which  requires  some  little  conside- 
ration.    The  will,  upon  which  it  is  founded,  directed  that  part  Direction  that 
of  the  income,  arising  from  a  fund,   should  be  applied   "  in  l^^'u^^**  ^ 
paying  the  expenses  of  providing  a  proper  school-house  for  ye&r. 
the  instructing  twenty  poor  girls,  &c.**  and  his  Honor  said  the 
single  question  was  whether,  to  execute  the  expressed  purpose 


(a)  From  Mr.  Brown's  report  of 
this  case  it  would  naturally  be  sup- 
posed, that  the  judgment  of  the 
court  rested  merely  on  the  words 
*'  establishing  a  school,"  which,  as 
the  will  is  given  by  Mr.  Cox,  it 
clearly  could  not.  The  decision 
turned  solely  upon  the  special 
directions  of  the  testator ;  and  as  no 


pointof  any  importance  was  brought 
into  question,  the  case,  but  for  that 
report,  might  almost  have  been 
passed  over  without  notice.  The 
decision,  however,  is  worthy  of 
attention,  as  shewing  that  a  charity 
of  this  kind  might  be  conducted 
without  having  a  house  set  apart  { 
for  the  purpose. 


I 
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SscnoNL.  of  the  testator,  land  must  be  purchased  for  erecting  a  school ; 
that  the  testator  had  directed  only  that  a  proper  school-house 
should  be  provided,  which  might  he  by  hire  ;  and  he  observed 
it  was  some  evidence  of  the  testator's  intent  that  land  should 
not  be  bought,  that  the  trustees  were  only  to  apply  the 
dividends,  and  no  part  of  the  principal,  to  the  expense  of 
providing  a  school-house.  He  accordingly  upheld  the  bequest; 
Johnston  v.  Swann,  3  Madd.  457. 
Case  of  John-         fhe  Only  cases  which  appear  to  have  been  mentioned  upon 

iton  V.  Swann,     ,  .  .  ^'^  i  nr.  i 

coDfklerad.        this   occasion,   and  these   by   the    plaintiff's    counsel,   were 

Faughan  v.  Farrer,  3  Ves.  sen.  182 ;  and  Gastril  v.  Baker, 
cited  ib.  185,  in  both  of  which  the  expression,  applied  in  the 
one  case  to  an  hospital  and  the  other  to  a  school,  was  that  of 
"  erecting."  This  was  there,  indeed,  thought  to  authorize 
either  building  upon  land  not  in  mortmain  but  given  by 
some  one  on  the  occasion,  or  otherwise  hiring  a  house ;  but 
whether  such  is  the  proper  construction  of  the  word  or  not, 
both  these  cases,  as  far  at  least  as  they  went  to  consider 
building  upon  land  not  in  mortmain  as  a  valid  purpose,  have 
been  repeatedly  overruled,  and  the  whole  of  these  two  decisions, 
if  not  completely  overturned,  has  certainly  been  very  much 
shaken. 

On  looking  to  the  words  of  the  mortmain  act  itself  however, 
it  may  perhaps  appear  strange  that  any  doubt  should  have 
arisen  on  the  subject.     They  are  as  follows  : — That  all  gifts 
&c.,  "  of  any  stock,  money,  goods,  chattels,  or  other  personal 
estate,  or  securities  for  money,  to  be  laid  out  or  disposed  of  in 
the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of 
any  estate  or  interest  therein  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  the  same,  to  or  in  trust  for  any  charitable 
uses  whatsoever,"  except  as  directed  by  the  act,  shall  be  void. 
The  only  ambiguity  here,  if  any  there  be,  must  arise  upon  the 
word  "  purchase  ;"  but  putting  out  of  the  question  for  the  pre- 
sent any  consideration  on  the  score  of  a  lessee  being  deemed  a 
purchaser  pro  tanto,  it  will  be  seen  that  the  words  referred  to 
are  not  to  be  taken  in  their  most  literal  signification :   for 
supposing  a  pecuniary  bequest  to  charity  to  be  accompanied 
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with  an  injunction  to  lay  out  the  same  upon  an  original  Section  i. 
mortgage  or  other  mere  security,  it  would,  though  scarcely 
within  the  express  words  of  the  statute,  be  unquestionably 
void.  It  has  been  so  held  in  Att.  Gen.  v.  Bowles,  2  Ves. 
sen.  547;  S.  C.  3  Atk.  806,  and  other  cases.  Such  an 
advance  however  could  not  properly  be  said  to  amount  to  a 
purcheue;  but  see  Jltt.  Gen.  v.  Meyrick,  2  Ves.  sen.  47. 
Moreover  it  is  perfectly  clear  that  a  direction  to  grant  a  lease, 
or  even  an  estate  at  will  of  lands  to  a  charity,  though  it  were 
at  rack-rent,  could  not  take  effect.  Is  it  reasonable  then,  that 
the  converse  of  this  case  should  be  allowed  ?  But  when  a 
lessee  comes  to  be  viewed  in  the  light  of  a  purchaser,  can  it  be 
denied  that  money,  employed  in  taking  and  continuing  a  lease 
of  lands,  is  not  personalty  laid  out  in  the  way  mentioned  in 
the  act?  Does  it  not  amount  to  a  purchase  of  some  interest  in 
real  estate  ;  and  may  not  a  lease,  originally  at  rack-rent, 
subsequently  become  a  charge  or  incumbrance  on  the  premises? 
Lord  Hardwicke  himself  upon  one  occasion,  asked  whether  a 
man  could  give  personal  estate  to  be  laid  out  in  terms  of  years  ? 
''  Clearly  not,*'  added  his  Lordship,  ^*  for  it  would  be  absurd : 
the  words  in  the  third  clause  '  interest  out  of  lands*  clearly  in- 
tend this  case.*'  The  point  however  more  immediately  decided 
was,  that  the  gift  of  a  term  of  years  vested  in  one  as  lessee  was 
as  much  within  the  statute  of  Mortmain  as  that  of  a  term  created 
de  novo;'*  Att.  Gen.  v.  Graves  or  Greaves,  Amb.  155,  S.  C. 
High,  on  Mortmain,  153. 

The  cases  of  Vaughan  v.  Farter,  and  Gastril  v.  Baker  were 
both  cited  in  Blandford  v.  Thackerell,  and  Att.  Gen.  v.  Jordan, 
and  seem  to  have  been  overruled  by  them.  Lord  Rosslyn, 
in  answer  to  an  observation  of  counsel,  is  reported  by  Mr.  Vesey 
to  have  said  indeed,  with  reference  to  the  bequest  before  him, 
''  would  taking  an  house  at  will  and  fitting  it  up  every  year  and 
removing  constantly  from  it  be  a  good  execution  of  the  trust?" 
and  it  may  perhaps  be  contended  that  nothing  beyond  that  was 
meant  by  the  term  ''  hiring  a  house,'*  either  by  Lord  Hardwicke 
in  tlie  two  cases  just  mentioned,  or  by  Sir  John  Leach  in  John- 
ston  V.  Swann.     But  granting  this  to  be  so,  what  is  there  in  an 
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SBcnoN  I.  estate  at  will  (even  if  such  an  estate  now  exists)  which  should 
except  it  from  the  operation  of  the  statute ;  for  although  it  could 
not  well  become  a  charge  or  incumbrance,  is  it  not  an  interest 
in  lands  equally  with  a  larger  estate  ?  (a)  It  would,  it  is  con- 
ceived, be  difficult  to  discover  a  sound  reason  for  drawing  a  dis- 
tinction between  the  two  cases.  Lord  Rosslyn  cannot  fairly  be 
thought  to  have  sanctioned  it.  Without  entering  into  the 
question  raised  by  the  counsel,  he  merely  says  by  way  of  reply 
to  the  observation  which  had  been  made,  ^*  But  would  the 
mode  suggested  be  according  to  the  testator's  intentions  ?**  He 
does  not  admit  its  legality ;  but  puts  the  inquiry,  in  order  to 
shew  that  it  was  needless  to  consider  the  point. 

A  somewhat  similar  remark  may  be  applied  to  a  passage  to 
be  met  with  in  Lord  Eldon's  argument  upon  the  case  of  Att. 
Oen.  V.  Parsons,  8  Ves.  191 ;  where  his  Lordship,  speaking  of 
the  construction  to  be  put  upon  the  word  '*  erect"  says,  "  I 
think  the  good  sense  is  with  the  later  cases;  requiring  that  the 
testator  himself  should  have  manifested  his  purpose  to  be 
sufficiently  answered,  if  they  could  hire  or  beg  land,  according 
to  the  expressions  in  the  different  cases.*'  These  expressions 
occur  in  cases  which  either  have  been  more  or  less  overruled, 
as  Vaughan  v.  Farrer,  Gastril  v.  Baker,  and  Att,  Gen,  v. 
Bowles,  2  Ves.  sen.  18^,  185,  and  547,  or  in  which  the  doctrine 
has  in  the  end  been  repudiated,  as  Att,  Gen.  v.  Tyndall,  Amb. 
61G;  S.  C.  S  Eden.  207;  and  his  Lordship's  observation  is 
evidently  nothing  more  than  a  hasty  adoption  of  such  expres- 
sions, to  which  little  weight  can  be  attached. 

At  all  events  the  case  of  Johnston  v.  Swann,  so  far  at  least 
as  it  may  be  thought  to  support  a  lease  for  years,  is  directly  at 
variance  with  two  previous  decisions  on  the  same  point :  that 
of  Lord  Hardwicke  in  Att.  Gen.  v.  Graves,  and  of  Lord  Ross- 
lyn in  Blundford  v.  Thackerell.  It  militates  in  its  whole  ex- 
tent with  Lord  Thurlow's  decision  in  Att.  Gen.  v.  Jordan ;  and 
is  open  to  the  objection,  that  none  of  those  cases  appear  to  have 
been  brought  under  the  notice  of  the  court.    For  these  reasons, 

(a)  That  the  words  of  the  act  "an     to  be  material ;  see  5  Madd.  327. 
interest  in  land,"  are  considered 
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it  is  looked  upon  by  the  author  of  these  remarks  as  a  case  of     Section  i.^ 
very  doubtful  authority. 

If  the  view  here  taken  be  correct,  then  will  the  case  of  Hen"  CaBeofHen- 
shaw  V.  Atkinson,  3  Madd.  306,  be  in  some  degree  also  affected.  [J^  ^' 
A  testator  there  bequeathed  very  large  sums  of  money  to  trus- 
tees for  the  purpose  of  '^  erecting"  a  Blue  Coat  School,  and 
**  establishing"  a  Blind  Asylum ;  but  he  directed  ''  that  the  said 
monies  should  not  be  applied  in  the  purchase  of  lands  or  erection 
of  buildings,  it  being  his  expectation  that  other  persons  would 
at  their  expense  purchase  lands  and  buildings  for  those  pur- 
poses." The  testator  by  codicil,  after  directing  that  the  princi- 
pal should  be  suffered  to  remain  upon  a  particular  investment, 
declared  it  to  be  his  will  that  the  interest  of  the  bequests  should 
be  paid  annually  to  the  trustees  of  the  charities  for  the  main- 
tenance and  support  thereof,  (a)  Sir  John  Leach,  V.  C,  on 
the  ground  that  the  interest  was  to  be  applied  pursuant  to  the 
testator's  intentions,  although  his  expectations  with  respect  to 
the  purchase  of  lands  and  buildings  by  other  persons  should  be 
wholly  disappointed,  held  that  the  charities  must  be  established ; 
but  the  particular  manner  of  administration  was  reserved  until 
the  accounts  had  been  taken. 

This  case  was  decided  previously  to  that  of  Johnston  v.  Swann;  obierrations 
but  evidently  proceeded  on  the  same  principle :  for  one  of  the  ^^^  ****  **^ 
arguments  in  support  of  the  charity  was,  that  the  trustees  might 
hire  lands,  and  this  was  said  to  have  been  so  held  in  Alt.  Gen, 
V.  Parsons.  All  that  is  to  be  found  on  the  subject  however  is 
the  passage  upon  which  we  have  already  remarked,  and  certainly 
there  was  no  decision  on  the  point,  none  being  called  for.  His 
Honor  in  the  present  case,  having  postponed  all  consideration 
of  the  mode  of  administering  the  charities,  did  not  advert  to  the 
subject ;  but  us  one  at  least  of  those  charities  could  not  it  is 

(a)  There  was  another  codicil  by  V.  C.    himself,  important  in    one 

which  the  testator  gave  a  piece  of  respect,  inasmuch  as  it  shewed  that 

freehold  land  for  the  building  of  the  testator's  expectations,  with  re- 

die  Blue  Coat  School ;  but  from  its  gard  to  a  purchase  of  lands  and 

BOt  being  duly  attested,  it  could  buildings  by  other  persons,  had 

not  materially  influence  the  case,  seemingly  failed  him  in  his  life. 

It  was  however,  as  stated  by  the  time. 

H 
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SicnoN  I.  conceived  be  carried  on  without  a  building  of  some  kind,  it  fol- 
lowed as  a  necessary  consequence,  from  the  bequests  being  up- 
held, that  proper  buildings  and  premises  might  be  taken  for  the 
.  purpose.  Now,  without  stopping  to  inquire  whether  the  school 
here  intended  by  the  testator,  from  its  extent  and  very  public 
character,  (a)  could  be  conducted  in  the  manner  allowed  to  that 
in  Att.  Gen.  v.  Williams,  (6)  let  us  confine  our  attention  to  the 
establishment  of  the  Blind  Asylum.  It  was  urged  in  one  case, 
where  a  school  was  the  object  proposed,  that  although  the 
meaning  of  erecting  an  Hospital  is  that  the  patients  may  be 
together,  and  if  there  is  no  house  the  general  intention  cannot 
be  exercised,  (c)  it  is  not  so  of  a  school;  the  education  of  children 
does  not  induce  the  same  necessity i;  it  may  be  carried  into 
execution  without  a  room  being  appropriated  to  it,  (d)  Att.  Gen. 
V.  Nash,  3  B.  C.  C.  594 ;  and  see  as  to  the  former,  Faughan  ▼• 
Farrer,  2  Ves.  sen.  189.  If  this  be  the  case  as  regards  an 
hospital,  is  it  not  so  likewise  with  respect  to  an  asylum,  to 
establish  which  it  is  essential  that  a  place  of  refuge  should  be 
provided,  the  latter  expression  being  in  fact  nothing  more  than 
a  periphrasis  for  the  former  ? 

Should  the  distinction  referred  to  between  a  lease  and  a 
tenancy  at  vrill  be  contended  for,  then  it  may  be  asked,  with 


(a)  The  institution,  to  which  the 
term  of  Blue  Coat  School  has  been 
usuaUy  applied,  is  that  of  Christ's 
Hospital.  This  was  founded  in  the 
year  1553  by  royal  charter,  or 
letters  patent  from  King  Edw.  the 
6th,  and  is  not  confined  to  indivi- 
duals living  at  or  within  a  prescribed 
place  or  district,  but  is  open  to 
persons  generally,  without  reference 
to  the  place  either  of  their  birth  or 
residence.  It  could  not  therefore 
be  conducted  as  a  school,  of  which 
the  scholars  are  to  be  selected  from 
a  particular  town  or  parish.  A 
separate  building  is  absolutely 
necessary  for  the  purpose ;  and  the 
hospital  has  in  fact,  in  addition  to 
its  principal  establishment  in  Lon- 


don, a  subordinate  one  at  Hertford. 
If  by  a  Blue  Coat  School,  therefore, 
the  testator  intended  a  similar  in- 
stitution, the  question  suggested  in 
the  text  would  have  to  be  seriously 
entertained. 

(b)  Vide  ante  p.  93. 

(c)  See  what  was  said  argmatdo 
in  Att.  Gen.  v.  Ciuteis,  High,  on 
Mort.  p.  297-8. 

(d)  This  as  to  a  school,  however, 
does  not  accord  with  Lord  -Hard- 
wicke's  opinion,  for  he  has  said 
that  "a  school  imports  there  shoold 
be  some  place  in  which  the  chil- 
dren should  be  taught,  for  it 
cannot  mean  that  it  should  be  mk 
dio;*'  2  Ves.  sen.  187. 
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almost  as  great  propriety  as  did  the  Lord  Chancellor  in  Alt.     Section  l 
Gen.  V.  WiUiamSy  notwithstanding  the  question  may  not  here  v^""*^ 

be  so  directly  suggested  by  the  words  of  the  bequest,  whether 
"  taking  a  house,  and  fitting  it  up  every  year,  and  removing 
constantly  from  it  would  be  a  good  execution  of  the  trust  ? 
Does  not  the  very  term  asylum  import  something  of  a  perma- 
nent character ;  and  if  the  cases  of  Blundford  v.  Thackerell; 
and  Att.  Gen.  v.  Jordan  be  rightly  decided,  can  this  attempt  to 
evade  the  statute,  whilst  it  cripples  the  charity  itself,  be  allowed  ? 
"  We  must  not,"  said  Mr.  Justice  Twisden,  in  Earl  of  Ply- 
mouth v.  Hickman^  2  Vem.  168.  ''  We  must  not  steal  leather 
to  make  poor  men*s  shoes/*  Upon  the  whole  therefore  it  is 
submitted  that  the  doctrine  laid  down  by  my  Lords  Rosslyn 
and  Thurlow  remains  unshaken ;  and  that  the  cases  of  Johnston 
Y.  Swannf  and  Henshaw  v.  Atkinson^  decided  it  must  be  recol- 
lected by  a  judge  of  inferior  authority,  cannot  so  far  as  they 
are  irreconcileable  with  that  doctrine  be  maintained. 

Within  the  present  section  also  are  to  be  classed  those  cases.  Option  of  pur- 
in  which  an  actual  conversion  of  money  into  land  is  not  abso-  *^°"*°K  '*°*** 
lutely  enjoined ;  but  an  option  is  attempted  to  be  given  to  the 
trustees  on  the  subject  This  is  not  considered  sufficient  to  in- 
validate the  bequest,  as  Lord  Hardwicke  has  observed,  that  the 
option  to  lay  out  the  fund  in  land  cannot  arrive  on  account  of 
the  statute;  Sorresby  v.  HollinSy  9  Mod.  22\ ;  also  Curtis  v. 
Hutton,  14  Ves.  437;  and^W.  Gen.  v.  Whitchurch,  SWes.  144. 
See  for  other  cases  of  option ;  Walker  v.  Denne,  2  Ves.  jun. 
170;  Swann  v.  Fonnereauy  3  Ves.  41. 

On  the  same  principle  too  in  every  other  case,  where  two  modes  Other  insunces 
are  pointed  out,  the  one  consistent  with  the  statute  the  other  appifcationof  a 
inconsistent  with  it,    the  court  will  adopt  that  which  is  legal,  ^q*"**- 
and  will  carry  it  into  effect.     Thus  where  the  surplus  income 
of  a  fund  was  bequeathed   to  trustees,  to  be  ''  laid  out  and 
expended  at  such  times  and  in  such  manner  as  they  the  trustees 
should  direct,  in  rebuilding,  repairing,  altering,  or  adding  to, 
and  improving*'  certain  ''  messuages,  tenements,  ground,  and  ap- 
purtenances '*  previously  in  mortmain,  the  bequest  was  held  to 

H  2 


100 


Gifts  independent 


[Bk.  II. 


Section  i. 


Power  to  pur- 
chase lana. 


be  good ;  but  the  power  or  option  given  to  the  trustees  was  re- 
strained, so  as  to  prevent  the  acquisition  of  other  land ;  Att. 
Gen.  V.  Parsons^  8  Ves.  186.  So  in  another  case,  where  the 
trust  was  for  the  purpose  of  rebuilding  or  enlarging  an  old 
school-house  then  existing  in  a  town,  or  building  a  new  school- 
house  in  the  same  parish^  the  trustees  had  evidently  an  option 
of  keeping  to  the  old  ground,  or  of  building  in  any  other  part 
of  the  parish ;  though  here  the  point  appears  to  have  been 
passed  over ;  Inglehy  v.  Dobson,  4<  Russ.  342. 

Again,  where  a  testator  directed  his  executors  to  divide  the 
residue  of  his  personal  estate  into  three  parts,  and  to  pay  one- 
third  either  to  the  corporation  of  Queen  Anne's  bounty  or  to  the 
Society  for  Propagating  the  Gospel,  the  bequest  was  ordered  to 
be  paid  to  the  latter,  as  it  must  by  the  rules  of  the  former  have 
been  laid  out  in  land;  Widmore  v.  Woodroffe^  Amb.  636; 
S.  C.  nom.  Widmore  v.  The  Govenors  of  Queen  Anne  s  Bounty ^ 
1  B.  C.  C.  13  n. ;  see  also  Att.  Gen.  v.  Hartley ^  A*  B.  C.  C« 
412 ;  and  as  illustrating  the  same  principle ;  Att.  Gen.  v.  Tancred^ 
Amb.  351 ;  S.  C.  1  Eden  10,  and  1  W.  Bl.  90 ;  likewiseS  Nels. 
Abr.  259. 

The  case  of  Att.  Gen.  v.  Goddard,  Turn,  and  Russ.  348, 
is  considered  to  have  carried  the  doctrine  on  this  subject  to  its 
utmost  extent.  There  a  testatrix  bequeathed  to  trustees  a  sum 
belonging  to  her  in  India  annuities,  in  trust  to  pay  the  interest 
thence  arising  to  a  minister  of  a  newly  erected  chapel,  if  used 
for  divine  service  within  a  specified  period,  but  if  not  then  she 
gave  the  same  sum  to  the  trustees  of  a  college,  and  she  sub- 
joined the  following  clause :  ''  Lastly,  as  money  is  of  more  un- 
certain value  than  land,  I  do  also  give  them  power  to  make  such 
purchase  as  they  shall  think  best  for  perpetuating  the  gift.** 
Sir  Thomas  Plumer — after  adverting  to  the  distinction,  suggested 
by  the  plaintiff's  counsel,  between  a  direction  to  trustees  to  in- 
vest money  in  land,  and  a  discretionary  power  given  them  to  do 
so,  and  which  discretionary  power  it  was  argued  did  not  bring 
a  legacy  within  the  mortmain  act, — said  ^*  that  the  doubt  was, 
whether  the  clause  in  the  will  did  not  amount  to  a  direction  to 
the  trustees  to  purchase  land  as  the  more  permanent  security^ 


Ch.  I.]  of  the  Mortmain  Act.  101 

and  whether  the  discretion  given  them  extended  to  anything  Section  i. 
further,  than  the  selection  of  such  an  estate  as  would  constitute 
an  advantageous  investment  of  the  money.  Upon  the  whole 
however,  considering  the  leaning  of  the  court  in  favour  of 
charities,  he  was  of  opinion  that  the  bequest  ought  to  be  sus- 
tained ;  especially  as  the  clause,  on  which  the  doubt  arose,  seemed 
to  relate  to  an  event  which  had  not  occurred — the  event  of  the 
chapel  not  being  in  use  within  three  years  after  the  death  of 
the  testatrix.**  From  his  Honor's  mode  of  reasoning,  it  might 
be  supposed  that  if  this  clause  had  clearly  referred  to  the  first 
bequest,  the  result  would  have  been  different ;  but  that  can 
scarcely  be  considered  as  a  fair  deduction,  although  the  bequest 
certainly  touches  upon  the  extreme  verge  allowed  to  the  doc- 
trine in  question.  At  all  events,  it  would  seem  to  have  been 
decided  that  a  mere  power ^  implying  as  it  does  an  option  in  the 
person  to  whom  it  is  given,  will  not  vitiate  a  charitable  dis- 
position. 

Where  however  the  conversion  is  positively  enjoined,  or  injunction  or 
even  recommended  by  the  testator,  the  gift  is  unquestionably  ^^^  "°J!^*^*" 
invalidated ;  Kirkbank  v.  Hudson^  7  Pri.  212;  see  also  on  the 
subject  of  a  recommendation  being  imperative,  Malim  v. 
Keighley,  2  Ves.  jun.  333,  529 ;  AtL  Gen.  v.  JDavies,  9  Ves. 
546;  and  Horwood  v.  West,  1  S.  &  S.  387;  and  as  to  the 
effect  of  words  expressing  wish  and  desire,  see  Doe  d.  Burdett 
V.  Wrighte.SB.ScA.  710. 

So  a  direction  to  invest  upon  real  security,  or  upon  mort-  Direction  to 
ga^;^  security  (the  expressions  being  tantamount)  stands  upon  ^J^  ^^ 
the  same  footing ;  Att.   Gen,  v.  Bowles,   2  Ves.  sen.   547 ; 
Baker  v.  Sutton,  1  Keen,  224. 

Of  course  the  mere  circumstance  of  the  trustees  being  Ultimate  desti- 
authorized  to  make  a  temporary  investment  in  the  funds,  if  the  to  be  regarded 
final  end  and  intention  of  the  testator  is  to  dispose  of  his  money 
in  land,  vrill  not  raise  any  election  or  alternative  so  as  to  save 
die  bequest.  Lord  Hardwicke  expressly  puts  this  case  in 
Saresby  v.  Hollins,  9  Mod.  221,  and  although  in  Grimmett  v. 
Crrimmetty  Amb.  210,  where  the  trustees  were  directed  to 
iuTest  in  the  funds  until  the  bequest  could  be  laid  out  in  lands 
to  their  satisfaction,  his  Lordship  attempted  to  refine  upon 


102  Gifts  allowed  efficacy  [6k.  ii 

SjBcnoNii.  ^he  doctrine  by  a  very  nice  criticism  of  the  expressions,  yet 
it  is  now  established  beyond  dispute,  that  where  the  ultimate 
destination  of  the  fund  is  land,  the  bequest  is  void ;  EnglUh 
V.  Ord,  Highm.  on  Mort.  p.  181 ;  AtU  Gen.  v.  TyndaUf 
Amb.  614;  and  Grieves  v.  Casey  4  B.  C.  C.  67 ;  S-  C. 
Dick.  251 ;  1  Ves.  jun.  548;  and  2  Cox,  201.  So  clear 
is  this  indeed  that  in  the  late  case  of  Pritchard  v.  Arbouin, 
3  Russ.  456,  there  was  not  even  an  attempt  to  raise  the 
point;  see  also  Mann  v.  Burlingham,  I  Keen,  235. 

Purchase  of  Before  this  section  is  concluded,  it  seems  requisite  to  state 

teM  of  a  charity.  ^^^^  ^^®  trustees  of  a  charity  may  of  their  own  accord  lay  out 

money  in  the  purchase  of  land ;  although,  if  the  aid  of  the 
court  should  become  necessary  for  carrying  such  a  purchase 
into  effect,  that  aid  would  not  be  accorded;  Vaughan  v. 
Farrety  2  Ves.  sen.  188.  Where  however  a  sum  of  money 
has  been  left  for  the  purpose  of  being  laid  out  in  land  for 
charitable  purposes,  the  trustee,  though  he  should  have  re- 
ceived the  legacy,  will  not,  by  purchasing  land  and  taking  the 
conveyance  to  himself  upon  the  trusts  of  the  will,  be  allowed 
to  give  effect,  indirectly,  to  a  bequest  which  was  contrary  to  the 
provisions  of  the  Mortmain  Act ;  Ail.  Gen*  v.  Ackland^  1  Russ. 
&  Myl.  243.  And  see  AiL  Gen.  v.  Day,  1  Ves.  sen.  218,223, 
stated  po^/  pp.  122,  3. 


SECTION  II. 


Gifts  which  are  allowed  efficacy  notwithstanding  the 

Mortmain  Act. 

Those  gifts  which  are  permitted  notwithstanding  the  statute, 
are  such  as  are  connected  indeed  with  land,  but  that  land  is  already 
in  mortmain.  Lord  Hardwicke,  in  whose  time  the  statute  passed, 
considered  such  bequests  to  be  good;  Att.  Gen.  v.  Bowles^ 
2  Ves.  sen.  547.  Afterwards  Lord  Northington,  who  was  like 
his  predecessor  a  great  master  of  Equity,  expressed  a  very 
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strong  opinion  against  their  validity  ;  he  said  that  in  common     Section  n. 
sense  it  was  laying  out  money  in  land ;  it  improves  the  site ;  '^  ■ 

is  demandable  in  a  precipe ;  and  is  a  purchase  of  so  much 
real^ ;  that  a  determination  like  that  of  Att.  Gen.  v.  Bowles^ 
was  opening  a  door  to  avoid  the  statute ;  that  if  the  doctrine 
of  that  precedent  were  to  prevail,  we  should  see  almshouses 
turned  into  palaces,  and  that  land  not  worth  £50,  might  be- 
come worth  £20,000 ;  Jtt.  Gen.  v.  TyndaUy  Arab.  616.  But 
this  opinion  has  been  thought  not  to  be  well  founded,  as  what- 
ever may  be  the  effect  of  such  gifts  upon  land  already  within 
the  pale  of  the  statute,  no  additional  land  is  thereby  thrown 
out  of  circulation.  Bequests  of  this  description,  however,  can- 
not be  said  to  stand  upon  the  same  broad  grounds  as  those 
gifts  we  have  just  been  reviewing.  They  occupy  as  it  were  an 
intermediate  space  between  such,  and  some  which  the  statute 
avoids;  as  for  instance  a  legacy  to  pay  off  a  charge  or  incum- 
brance subsisting  upon  charitable  lands.  For  this  reason  it 
seems  proper  to  consider  them  separately. 

Money  then  may  be  given  for  the  purpose  of  being  ex-  Bequests  for 
pended,  in  various  ways,  upon  the  improvement  of  land  pre-  memo? UxS in 
viously  devoted  to  charitable  uses.  Thus,  if  the  purpose  be  ™ort™*i»« 
that  of  erecting,  or  building,  or  which  amounts  to  the  same 
thing,  rebuilding  a  chapel,  parsonage,  or  schoolhouse,  &c. ; 
Glubb  V.  Att.  Gen.  Amb.  373 ;  Brodie  v.  Duke  of  Chandos, 
1  B.  C.  C.  444,  n. ;  AtL  Gen.  v.  Bishop  of  Oxford,  ib. ;  Att. 
Gen.  V.  Parsons,  8  Ves.  186;  Au.  Gen.  v.  Munby,  1  Mer. 
S27 ;  Shaw  v.  Pickthall,  Dan.  92 ;  Inglehy  v.  JDobson,  4  Russ. 
342;  and  see  Att.  Gen.  v.  Hyde,  Amb.  752;  and  Henshaw  v. 
Atkinson,  3  Madd.  312 :  or  of  enlarging,  Ingleby  v.  Dobson,  ut. 
sup. ;  or  of  altering  or  improving,  Att.  Gen.  v.  Parsons,  ut.  sup. ; 
or  of  repairing  any  such  description  of  edifice,  Harris  v. 
Barnes,  Amb.  651 ;  Att.  Gen.  v.  Bishop  of  Chester,  1  B.  C.  C. 
444;  Att.  Gen.  v.  Parsons,  ut.  sup.,  the  gift  will  be  equally 
good. 

Several  of  these  purposes  may  of  course  be  joined  together  Selection  of  one 
in  one  gift ;  as  it  will  be  seen  was  the  case  in  Att.  Gen.  v.  provement  ex- 
Parsons;  but  although  this  may  be  done,  yet  if  a  testator  par-  ci"^«»  othen. 


104  Gifts  allowed  efficacy  [Bk.  ii. 

SEcnoNH.  ticularize  any  one  or  more  of  them,  that  will  be  to  the  exclu- 
sion of  the  rest.  Thus  in  Att.  Gen.  v.  Bishop  of  Oxford^  the 
testator  directed  that  his  bequest  should  be  applied  in  building 
a  church  upon  a  particular  spot,  respecting  which  a  difficulty 
arose,  and  it  was  held  that  the  gift  could  not  be  diverted  to  pur- 
poses which  were  not  mentioned  in  the  will ;  but  that  die 
intention  must  be  implicitly  followed,  or  not  at  all. 

Notion  of  a  We  have  already  seen  (a)   that  unless  the  donor  distinctly 

nefftUviBd  when  points  to  some  land  already  in  mortmain,  he  will  pritnd  facie 
be  understood  to  intend  a  purchase.  The  mere  circumstance 
therefore,  that  land  of  that  description  happens  to  be  found 
at  the  place  or  within  the  district,  specified  for  the  locality  of 
the  charitable  institution,  will  not  protect  the  bequest.  Thus, 
where  the  purpose  was  the  erection  of  a  free  school  within  a 
particular  parish,  and  there  happened  to  be  a  vacant  piece  of 
ground  previously  dedicated  to  charity  within  the  same  parish, 
it  was  said  by  Lord  Bathurst  that  as  the  will  did  not  point  to 
that  piece  of  ground  the  bequest  could  not  be  sustained ;  AtL 
Gen.  V.  Hyde,  Amb.  751  ;  S.  C.  nom.  Att.  Gen.  v.  Hutchinson^ 
1  B.  C.  C.  444,  n. 
Eridence  of  Where  however  the  land  or  premises  which  the  donor  has 

•        •  •     •         • 

mortmainf  "*     ^"  ^^^  ^^  sufficiently  indicated,  a  question  sometimes  arises, 

whether  the  land  be  in  mortmain  or  not.  In  one  case,  where 
the  trust  was  to  rebuild  some  old  almshouses,  it  was  proved  by 
a  witness  in  the  cause,  that  ever  since  he  had  known  them,  an 
inscription,  carved  in  stone  and  which  bore  date  1 626,  had 
been  fixed  in  front  of  the  buildings,  and  this  evidence  was 
strengthened  by  a  local  history,  published  in  1735,  which  con- 
tained  the  inscription,  and  gave  an  account  of  the  charity.  The 
history  was  consequently  published  one  year,  and  the  inscrip- 
tion dated  one  hundred  and  ten  years  before  the  passing  of  the 
act :  here  therefore  it  was  considered  to  be  clearly  established 
that  the  buildings  were  in  existence  long  before  the  statute ; 
Shaw  V.  Pickthall,  Dan.  92.    A  doubt  of  this  kind  was  also 

(a)  S^rap,  90;  but  see  p.  lo6post. 
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started  in  the  case  of  Ingleby  v.  Dobson ;  but  as  it  appeared  Section  nr. 
that  the  school-house^  which  was  there  directed  by  the  testator 
to  be  rebuilt  or  enlarged^  was  erected  two  years  years  before 
the  passing  the  act,  at  the  expense  of  the  lord  of  the  manor 
and  other  inhabitants  of  the  parish  in  which  it  was  situate, 
upon  waste  of  the  manor  given  by  the  lord  for  the  purpose, 
and  that  it  had  been  used  almost  ever  since  as  a  school,  and 
never  for  any  other  purpose,  although  occasionally  there  had 
been  neither  master  nor  scholars,  it  was  considered  that  the 
school-house  was  plainly  dedicated  to  the  public  purpose  of  a 
school,  and  was  therefore  a  charitable  establishment,  and  in 
mortmain  at  the  death  of  the  testator ;  4  Russ.  342. 

We  may  here  add  the  case  of  a  gift  to  a  parish  church,  which  was 
an  impropriation ;  this  was  held  to  belong  to  the  churchwardens 
for  the  reparation  of  the  church,  and  the  improving  and  adorn- 
ing the  same  ;  Att.  Gen.  v.  Ruper^  2  P.  Wms.  125.  See  also 
WinafieUTs  case.  Duke's  Ch.  U.  by  Bridg.  374. 

Though  the  expression  employed  be  such  as  primd  facie  Extrinsic  evi- 
to  import  a  purchase;  yet  it  seems  that  the  intention,  which  is  purchase^b-^ 
thence  collected,  may  be  rebutted  by  reference   to  extraneous  to°<^«*- 
circumstances ;  on  the  ground,  it  may  be  presumed,  that  the 
doubtful  nature  of  those  expressions  will  admit  of  that  mode  of 
interpretation.     The  rule,  therefore,  that  a  gift  which  appears 
perfect  on  the  face  of  the  instrument,  is  not  to  be  turned  from 
Its  ordinary  construction  by  extrinsic  evidence,  may  perhaps  be 
considered  as  inapplicable  in  the  present  instance. 

These  observations  are  suggested  principally  by  a  recent  CaseofGiblett 
case,  in  which  a  testator  bequeathed  to  a  voluntary  association,  ^'  '^^^^o. 
<^  which  he  was  a  member,  the  siim  of  £5000  "  towards 
building  almshouses  to  the  institution.'*  Now  if  the  court  had 
been  prevented  by  the  rule  referred  to,  from  looking  dehors 
the  wiU,  it  must  at  once  have  pronounced  the  legacy  invalid. 
The  case,  however,  does  not  appear  to  have  been  dealt  with 
thus  summarily ;  but  the  court  seems  to  have  been  wholly  go- 
verned in  the  determination  of  it,  by  certain  circumstances 
presented  to  its  notice,  which  were  supposed  to  be  connected 
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Section  ii.  with  the  bequest.  An  oflFer  of  a  piece  of  land  was,  about  two 
years  before  the  date  of  the  will,  made  to  the  society  by 
another  of  its  members,  for  the  erection  of  almshouses ;  the 
society  took  possession ;  but  the  conveyance  was  delayed,  and 
was  not  executed  until  a  short  time  after  the  death  of  the  tes- 
tator, who  was  however  fully  aware  of  the  proposition,  and 
anxious  that  it  should  be  carried  into  effect.  The  question 
then  was,  whether  such  antecedent  possession  of  the  society,  in 
conjunction  with  the  other  circumstances,  could  have  the  eflfect 
of  validating  the  bequest.  Sir  L.  Shadwell,  V.  C.  held  very 
properly  that  it  could  not,  and  this  decision  was  subsequently 
aiErmed  by  Lord  Chancellor  Brougham :  Giblett  v.  Hobsom, 
5  Sim.  651. 

The  case  indeed  is  so  plain,  that  it  is  only  surprising  the 
bill  was  dismissed  without  costs.  Had  the  conveyance  been 
executed  before  the  testator's  death,  but  within  the  propitiatory 
twelvemonth,  the  determination  of  the  point  would  have  been 
rendered  more  difficult ;  although  as  the  society  would  have 
had  a  title  against  all  the  world,  except  only  in  one  event,  such 
title,  notwithstanding  its  liability  to  be  defeated,  would  pro- 
bably have  been  considered  sufficient,  should  the  contingency 
terminate  in  the  society's  favor.  During  the  suspense  of  the 
contingency,  the  land  may  be  said  to  be  inchoately  in  mort- 
main. 

A  most  important  inference  may  perhaps  be  drawn  from  the 
above  case,  viz.  that  a  bequest  of  money  for  the  purpose  of 
building,  &c.  to  a  body  possessing  land  in  mortmain^  must  in- 
variably, if  the  fact  were  known  to  the  testator,  be  viewed  as 
indicating  improvement  merely, — ^not  as  authorizing  a  purchase ; 
but  this  at  all  events  could  only  be,  when  the  bequest  was 
for  the  benefit  of  such  body,  and  not  for  that  of  third  par- 
ties. This  view  of  the  case  it  must  be  acknowledged  leads  to 
difficulties,  which  may  be  thought  by  some  a  reason  for  re- 
jecting it.  The  case  of  Att.  Gen.  v.  Davies,  which  is  stated 
supra,  p.  85, 6,  though  distinguishable  in  its  circumstances 
from  those  here  assumed,  should  nevertheless  be  borne  in 
mind. 
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SECTION  III. 
GrifU  which  conform  to  the  regulations  of  the  Mortmain  Act* 

In  the  consideration  of  gifts  which  are  made  in  conformity 
with  the  statute,  the  first  question  which  arises  has  respect  to 
copyholds  ;  it  being  declared  in  the  act  that  no  lands  shall  be 
conveyed  unless  hy  deed  indented  and  inroUed  in  the  Court  of 
Chancery. 

Notwithstanding  these  words,  it  seems  to  have  been  treated  Copyholds 
by  Lord  Hardwicke  that  copyholds  were  within  the  statute ; 
Arnold  v.  Chapman^  1  Ves.  sen.  108.  But  in  a  recent  case 
it  was  contended  that,  as  a  copyhold  estate  could  not  pass  by 
bargain  and  sale  inrolled,  nor  by  a  private  conveyance,  but  by 
a  surrender  which  is  a  public  act  done  openly  in  the  Lord's 
Court,  such  estate  was  not  included  within  either  the  letter  or 
spirit  of  the  act  The  Court  of  King's  Bench,  however,  was 
of  a  contrary  opinion ;  and  with  reference  to  the  mode  of  con- 
Teyance  pointed  out  by  the  statute,  Abbott,  C.  J.  said,  **  if  it 
were  perfectly  clear  that  it  was  impossible  for  that  mode  to  be 
adopted  in  the  case  of  copyhold,  the  only  consequence  that 
would  follow  would  be,  that  the  statute  would  absolutely  pro- 
hibit any  conveyance  of  copyhold  to  charitable  uses ;  but  it 
would  by  no  means  be  a  legitimate  consequence,  that  copy- 
hold could  lawfully  be  conveyed  without  the  formalities  re- 
quired by  that  act."  It  was  at  the  same  time  more  strongly 
intimated  by  the  other  judges  that,  although  there  could  not 
be  an  operative  bargain  and  sale  in  such  a  case,  the  object  of 
the  parties  might  be  effected  by  a  deed,  declaring  the  uses  of  a 
surrender,  and  indented  and  inroUed  pursuant  to  the  act 
Doe  d.  Howson  v.  Watertony  3  B.  &  A.  149. 

It  was  argued  indeed  in  this  last  case,  that  after  long  enjoy- 
ment it  might  be  presumed,  if  necessary,  that  a  bargain  and  sale 
and  inrolment  had  been  made ;  but  this  it  was  clear  could  not 
be  done,  and  the  idea  was  instantly  rejected  by  the  court ;  Ibid. 
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SscnoK  m.    and  see  Brown  Y.  Ramsden,  2  J.   B.  Moore,  612;   Wright  y. 
^  Smythies,  10  East,  409. 

That  copyholds  will  pass  in  the  mode  here  suggested,  cannot 
it  is  conceived  be  reasonably  doubted :  upon  this  point  the 
opinion  of  the  profession  coincides  with  that  of  the  court ;  see 
1  Watk.  Cop.  p.  201,  n.  4th  edit. 

Tune  required        That  part  of  the  act,  which  declares  that  a  conveyance  or 
bjr  Md  between  ^  '  '^ 

execution  of      settlement  of  lands   &c.  to  be  good,   must  be  made  twelve 
of  donor.  calendar  months  before  the  donor*s  death,  is  applicable  to  the 

case  of  an  estate  contracted  to  be  sold,  and  which  by  direction 
of  the  purchaser  is  passed  at  once  to  the  charity,  without  any 
intermediate  conveyance  to  himself.  The  purchaser,  who  is 
in  fact  the  donor,  must  therefore,  from  the  time  of  the  lands 
being  vested  in  the  charity,  survive  the  period  which  the  statute 
has  fixed  upon;  Price  v.  Hathaway y  6  Madd.  304. 

Necewt^ofin-       Inrolment  of  the  deed  of  gift  is  the  next  requisite,  and  can 

rolment  in  cue  .        .  ^ 

of  a  gift.  never  be  dispensed  with.    Thus  where  a  pauper,  in  custody  for 

having  left  his  wife  and  children  several  years  chargeable  to 
his  parish,  by  indenture,  reciting  that  £174.  had  been  ex- 
pended upon  their  maintenance  by  the  parish  officers,  assigned 
certain  premises  to  trustees  for  a  term  of  sixty  years,  if  he 
should  so  long  live,  in  trust  for  the  churchwardens,  overseers, 
and  inhabitants,  to  the  intent  that  the  rents  and  profits  might 
be  paid  and  applied  for  their  use  and  benefit  in  aid  oS 
the  poor  rate,  but  which  indenture  was  never  inroUed;  it 
was  held  by  the  Court  of  King's  Bench,  Lord  Tenterden 
delivering  judgment,  that  this  was  not  a  purchase  within 
the  protection  of  sect.  2  of  the  act.  The  Judges  were  of 
opinion  that  in  order  to  bring  a  case  within  this  section,  the 
consideration  ought  to  be  paid  by  the  person  for  whose  benefit 
the  conveyance  is  made.  Here  the  consideration  was  not 
paid  by  the  persons  who  benefited  by  the  conveyance ;  but  it 
had  been  paid  out  of  the  poor  rates,  levied  upon  the  persons 
who  resided  and  paid  rates  in  the  parish  during  the  time  when 
relief  was  given  to  the  wife  and  children.     It  should  be  ob« 
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served,  that  a  doubt  was   at  first  entertained  by  the  court     SittmoN  m. 
whether  the  use  in  this  case  was  charitable ;  but  afler  taking 
time   for  consideration  they  considered  it  clearly  to  be  so; 
Doe  d.  Preece  v.  Howellsy  2  B.  &  Ad.  744. 

The  act  then  requires  that  the  conveyance  shall  be  made  to  Requintions  of 

take  effect  in  possession,  without  any  benefit  or  reservation  in  ofpoMewc^ 

fiivor  of  the  grantor :  consequently  a  resulting  trust  for  the  abaiktenment 

donor  during;  his  life,  would  be  as  much  within  the  statute  as  ^^  intcwit  by 

donor. 

an  express  limitation  to  him  ;  Limbrey  v.  Gurty  6  Madd.  151. 

But  where  lands  were  conveyed  to  Trinity  College  Cam- 
bridge, in  trust  for  the  rector  of  a  living  belonging  to  the  Col- 
lege, the  gift  was  held  not  to  be  affected  by  the  circumstance, 
that  the  grantor  at  the  time  was  himself  the  incumbent.  Sir 
Wm.  Ghrant,  before  whom  the  case  was  brought,  observed  that 
the  deed  itself  did  not  contain  any  such  reservation  as  the 
statute  prohibited;  'Hhat  the  gift  took  effect  immediately  in  pos- 
session ;  that  there  was  no  power  of  revocation,  no  trust  ex- 
press or  implied,  firom  which  the  grantor,  in  his  individual  ca- 
pacity, could  derive  any  benefit ;  and,'  although  it  was  said 
that  on  the  face  of  the  deed  the  grantor  was  rector,  and  his 
gift  was  a  gift  for  the  benefit  of  the  rector,  yet  it  must  on  the 
other  hand  be  acknowledged  that  this  was  a  case  for  which  the 
statute  has  made  no  provision ;  which  was  entirely  out  of  its 
contemplation ;  that  the  gift  itself  was  absolute  and  irrevocable; 
the  benefit  which  the  grantor  enjoyed  under  it  only  accidental ; 
his  enjoyment  of  the  property  no  longer  an  enjoyment  as  owner, 
but  as  attached  to  the  situation  in  which  he  happened  to  be 
placed.  The  moment  he  quitted  that  situation  he  lost  all  en- 
joyment of  the  property;  and  that  might  be  by  circumstances 
over  which  he  had  no  manner  of  control ;  by  deprivation  or 
af^intment  to  a  higher  benefice,  perhaps  at  the  very  time  when 
he  was  executing  the  instrument.  The  legislature  had  no  in- 
tention or  thought  of  precluding  this  sort  of  incidental  advan- 
tage ;  and  to  construe  the  statute  otherwise  would  be  to  pro- 
hibit a  rector  from  bestowing  any  endowment  on  his  own 
Kroig ;"  Att.  Gen.  v.  Munhy,  1  Mer.  327,  342,  3. 
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SicTiow  in.  ^jj  J  where  in  the  conveyance  of  a  chapel — the  grantor  reserved 
Power  of  reg[u«  to  herself  in  the  fullest  manner^  power  and  authority  at  all 
by  doDor  over  times  during  her  life  by  writing  under  her  hand,  to  nominate 
charity.  ^^^  appoint  such  preachers  or  ministers  to  preach  or  officiate  in 

the  said  edifice,  as  to  her  should  seem  meet  without  interruption 
from  the  trustees;   and  by  her  order  in  writing  to  direct  and 
appoint  in  what  shares  and  proportions,  manner  and  form,  the 
subscription  and  contributions  to  the  chapel  should  be  received 
by  the  preachers  or  ministers  appointed  by  her ;  and  further  by 
any  writing  under  her  hand  and  seal,  attested  as  therein  men- 
tioned, to  make  any  further  or  other  directions  or  regulations 
for  the  better  management  of  the  said  edifice  or  building,  or  for 
the  more  decent  and  orderly  ministration  of  religious  worship 
therein : — it  was  held  by  Lord  Chancellor  Thurlow  that  the 
requisites  of  the  statute  had  been  complied  with  in  this  case ; 
that  the  powers  reserved  by  the  grantor  to  herself  were  not 
''  reservations  for  the  benefit  of  the  grantor ^  but  merely  powers 
to  appoint  preachers  and  to  make  regulations  for  the  future 
conduct  of  the  charity  ;"  but  there  was  no  power  reserved  which 
enabled  her  to  defeat  the  charitable  use  itself,  nor  could  she 
by  any  means  whatever,  after  the  execution  and  inrolment  of 
this  deed,  apply  the  chapel,  or  the  land  on  which  it  stood,  to 
her  own  use  and  benefit;  Grieves  v.  Case^  2  Cox,  301,  806; 
and  see  jitt.  Gen.  v.  Tonner,  2  Ves.  jun.  1 ;  S.  C.  nom,  AU. 
Gen.  V.  Haberdashers  Company ^  4  B.  C.  C.  103. 
At  to  execution       Another    feature   in   the   last  stated  case,   was  that   only 
bythegramees.  ^^^  ^^  ^^  trustees  had  executed  the  deed  at  the  time  it  was 

inrolled,  and  the  others  did  not  appear  to  have  known  of  the 
conveyance  until  they  were  called  upon  to  execute  it  many 
years  afterwards.  With  reference  to  this  his  Lordship  said, 
that  the  deed  purported  to  be  an  immediate  conveyance  to  the 
trustees,  under  which  they  might  have  taken  possession  imme- 
diately ;  and  that  some  of  the  trusts  were  to  be  immediately 
executed ;  that  as  this  was  the  purport  of  the  deed,  the  subse- 
quent conduct  of  the  trustees  would  not  vary  the  case,  the 
statute  only  requiring  that  the  conveyance  should  be  an  imme- 
diate conveyance  which  this  was ;  and  that  with  respect  to  the 
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fonn  of  the  execution  and  inrolment  it  was  sufficient  if,  at  the     SEcmoii  m. 
time  of  the  inrolment  the  deed  was  executed  by  the  grantor,  ^ 

Grieves  v.  Case,  2  Cox,  305,  306. 

Id  a  common  law  case,  bearing  some  degree  of  resemblance  Circumstance 

1-1  .         ,    .  .         n   1  1  of  donor  re- 

to  tois,  the  grantor  contmued  m  receipt  of  the  rents  and  pos-  mainmg  in  pos- 
session of  the  premises  nearly  twenty  years  from  the  date  of  ^^tionTf 
the  conveyance.  And  Lord  Ellenborough,  C.  J.,  in  delivering  deed. 
judgment  upon  a  case  stated  for  the  opinion  of  the  court  after 
a  trial  at  Nisi  Prius,  said  that  the  statute  only  required  that  the 
deed  should  be  made  to  take  effect  in  possession,  and  that  in 
that  case  it  was  so  made ;  adding  by  way  of  interrogatory,  "  if 
there  were  any  secret  reservation  or  trust,  which  was  to  be 
evidenced  by  her  remaining  in  possession  of  the  rents,  should 
not  that  have  been  properly  made  a  question  before  the  jury  ?*' 
Doe  d.  Thompson  v.  Pitcher,  3  M.  &  S.  407.  From  the 
question  thus  put  by  his  Lordship,  it  would  seem  that  even  a 
Court  of  Law  will,  at  a  proper  stage  of  the  proceedings  inquire 
whether  an  evasion  of  the  statute  has  been  attempted ;  but  as 
the  investigation  of  fraud  is  peculiarly  the  province  of  Courts  of 
Equity,  recourse  should  be  had  to  their  jurisdiction. 

It  appears  to  be  implied  however  by  the  query,  that  a  secret  Secret  trust  for 
trust  for  the  grantor's  beneBt,  with  the  privity  and  connivance  '''°"''  **'^'' 
of  the  donee,  would  have  the  effect  of  vitiating  the  entire  dispo- 
sition, and  not  merely  of  avoiding  the  trust.  If  this  be  so,  the 
law  upon  this  subject  would  be  made  to  assimilate  with  that, 
which  is  applied  to  the  somewhat  analogous  cases  comprised  in 
chapter  8,  where  charity  is  the  object  to  be  benefited  by  the 
firaud ;  and  the  rule  formerly  so  extensively  acted  upon,  that 
defects  are  to  be  aided  or  supplied  in  favor  of  charities  (a), 
would  not  be  applicable  in  this  instance;  but  would  be  restricted 
to  those  in  which  as  the  term  defect  more  directly  imports,  some 
ooiiasion  in  point  of  form  has  occured.  Indeed  such  a  trust,  as 
is  here  mentioned,  would  seem  to  be  an  agreement  for  the 
grantor's  benefit  within  the  express  words  of  the  act. 

Other  points  in  this  case  also  require  attention.     The  con-  Reservations 
▼eyance  alluded  to,  after  reciting  that  a  meeting-house  and  '^^^^^^e^c* 

(a)  See  Att.  Gen.  v.  Tancred,  1  Eden,  14. 
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« 
SficnoN  m.     burial-ground  were  held  by  a  Society  of  Quakers  at  a  rent,  pro- 
as tppearing  in  ceeded  to  raise  a  trust  for  such  society  so  long  as  the  premises 
Doer. Pitcher,  ghould  be  used  by  them,  and  they  should  pay  to  the  trustees 

the  rent,  and  keep  the  meeting-house  in  repair,  (a)  This  rent, 
and  also  a  right  of  entry,  in  respect  of  a  certain  vault  or  tomb 
in  the  burial-ground,  were  by  the  same  deed  granted  to  M.  who 
happened  to  be  one  of  the  trustees,  but  was  not  related  to  the 
donor :  and  it  might  therefore  be  supposed  that  such  a  case,  not 
being  within  the  mischief  of  the  act,  could  not  be  afiected  by  it 
The  statute  principally  aimed  at  preventing  devises  or  secret 
conveyances  of  land  to  charitable  uses,  to  take  effect  after  the 
decease  of  the  donor:  by  which  means  he  retained  the  full  enjoy- 
ment of  the  property  during  his  lifetime,  and  was  charitable 
only  at  the  expense  of  his  heirs.  In  this  case  however,  all  and 
every  part  of  the  estate  in  the  premises  was  conveyed  away : 
and  yet  the  grant  was  held  to  be  void.  The  cause  having  been 
first  tried  at  Nisi  Prius,  and  no  attempt  having  been  made  to 
disturb  the  verdict  as  respects  the  premises  just  mentioned,  the 
grounds  upon  which  the  court  or  the  jury  proceeded  do  not 
appear.  There  can  be  little  question  however,  but  that  it  must 
have  been  on  the  ground  of  the  rent,  which  was  payable  by  the 
Society  of  Quakers,  and  the  right  of  entry  being  reservations 
prohibited  by  the  act ;  and  hence  we  may  learn  that  the  literal 
construction  of  the  statute  must  prevail,  and  that  such  rent  and 
right  of  entry  were,  in  the  words  of  the  act,  "  reservations  for 
the  benefit  of  a  person  claiming  under  the  donor.**  That  which 
she  could  not  reserve  to  herself,  neither  could  she  transfer  to 
another;  although  no  particle  of  interest,  present  or  fiiture,  ab- 
solute or  contingent,  remained  in  herself  or  her  representatives* 
It  was  because  the  rent  was  to  arise  out  of,  and  the  right  of 
entry  was  annexed  to  the  estate,  which  was  given  to  the  charity, 
that  the  grant  of  that  estate  itself  was  invalidated.  Upon  this 
point  there  can  scarcely  be  room  for  dispute. 


(a)  The  legal  estate  in  the  trus-  might  perhaps  be  questioned,  wbe- 
tees,  seems  to  have  been  in  the  ther  they  took  more  than  an  estate 
nature  of   a  base  fee ;   though  it     pur  autres  vies. 


Ch.  I.]  ivith  the  Mortmain  Act.  113 

There  was  in  the  same  case  a  grant  of  other  lands  to  M.^  Section  m. 
appended  to  which  were  words  sounding  in  condition,  the  object  .  .^ 
of  which  was  to  defeat  the  gift  in  favor  of  M.  incase  he  should  points  in  Doe 
fiiil  to  repair,  and  if  necessary  rebuild  the  vault  and  tomb  before-  ^'  ^' 
mentioned,  or  should  refuse  to  permit  the  same  to  be  used  for  the 
benefit  of  the  grantor  and  her  family,  and  upon  such  failure  or  re- 
fusal to  pass  the  lands  absolutely  to  S.,  a  person  claiming  it  should 
seem  under  or  by  descent  from  the  donor.  As  to  these  limitations 
two  questions  were  raised ;  first,  whether  the  object  of  the  con- 
ditional words  constituted  a  charitable  purpose;  and  next, 
whether  any  estate  or  interest  was  limited  or  reserved,  either  to 
the  donor  or  to  S.,  so  as  to  come  within  the  terms  of  the  act. 
Upon  the  first  question  the  Courts  of  K.  6.  and  C.  P.  seem  to 
have  di£&red  in  opinion,  although  in  the  latter  Gibbs,  C.  J.,  is 
reported  to  have  said  that  he  agreed  with  the  Court  of  K.  B. 
on  the  subject  (a)  His  opinion  was  that  the  purpose  was  not 
in  any  respect  charitable ;  whilst  Lord  Ellenborough,  as  appears 
from  the  report  of  his  judgment,  looked  upon  it  as  a  charitable 
use  in  part,  and  in  part  not :  as  far  as  concerned  the  grantor's 
own  interment  he  said  it  was  not,  but  inasmuch  as  it  was  for  her 
family  it  might  be  so  considered.  These  opinions  thus  difiering 
from  each  other  have  been  referred  to  in  another  place :  it  is 
here  enough  to  assume,  for  the  sake  of  argument,  that  Lord 
Ellenborough  was  correct ;  as  we  can  thus  pass  at  once  to  the 
second  question.  This  it  was  unnecessary  to  touch  upon  in 
the  Common  Pleas,  and  accordingly  we  find  that  it  was  not 
there  noticed. 

(a)  An  ejectment  was  first  brought  trial,  having  heen  obtained,  the 
for  all  the  premises,  the  plaintiff  court  on  shewing  cause,  directed 
claiming  under  a  general  devise  to  a  case  for  their  opinion ;  and  after- 
him  by  the  grantor  of  all  her  real  wards  gave  Judgment  for  the  de- 
estate.  This  was  tried  at  the  fendants ;  3  Mau.  &  Selw.  407. 
Hertfordshire  assizes,  when  a  ver-  The  plaintiff  then  brought  a  fresh 
diet  was  found  for  the  plaintiff  as  ejectment  for  the  premises,  not 
to  the  meeting-house  and  burial-  recoveredin  the  former  proceedings. 
I^TDund,  and  for  the  defendants  as  This  was  tried  at  bar  in  the  court 
to*  the  other  premises.  A  rule  of  Common  Pleas,  and  the  postea 
nisi,  for  entering  the  verdict  gene-  was  delivered  to  the  defendants ; 
raUy  for  the  plaintiff,  or  for  a  new  6  Taunt.  357  ;  S.  C.  2  Marsh,  6. 
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SscnoN  in.  With  reference  to  the  reservation  for  the  benefit  of  the  donor 
and  her  family  (as  to  which  see  Mellick  v.  The  President  and 
Guardians  of  the  Asylum,  Jac.  184)  and  to  the  ulterior  Umi* 
tation  together,  Lord  C.  J.  EUenborough  observed,  that "  there 
was  no  reservation  of  any  collateral  benefit  to  the  donor,  or 
any  person  claiming  under  the  donor :  all  that  was  reserved 
being  in  furtherance  of  the  trust  The  object  of  the  statute  was 
to  prevent  a  reservation,  under  color  of  a  charitable  use,  of  some 
substantial  benefit  to  the  donor  himself.  The  whole  object 
of  the  use  was  keeping  up  a  tomb  for  herself  and  family;" 
3  Mau.  &  Selw.  410. 

With  great  deference  to  his  Lordship's  opinion,  the  distinc* 
tion  here  drawn  cannot  it  is  conceived  be  supported ;  for  what,  it 
may  be  asked,  is  meant  by  a  substantial  benefit,  and  what  is  to 
be  understood  by  an  unsubstantial  benefit?  How  is  the  line 
between  the  two  to  be  defined  ?  What  warrant  is  there  in  the 
statute  itself  for  any  distinction  of  the  sort  ?  Moreover,  would 
there  not  be  in  this  instance,  if  the  ulterior  limitation  could  be 
rendered  available,  a  direct  and  substantial  benefit  given  to  oat 
who  does  claim  under  the  donor  ?  Supposing  a  trust  to  have 
been  created,  or  a  duty  imposed  capable  of  being  carried  into 
effect,  the  Court  of  Chancery  would,  in  the  absence  of  any  such 
condition  or  ulterior  limitation,  have  enforced  its  due  perform- 
ance ;  but  in  ordinary  cases  is  it  not  competent  for  the  author 
of  a  trust  or  obligation  to  adopt  his  own  mode  of  ensuring  its 
execution  or  fulfilment  ?  Can  he  not  effect  this,  to  a  certain 
extent  at  least,  by  a  proviso  defeating  the  estate  upon  a  breach 
being  committed  ?  Is  he  not  at  liberty,  and  where  the  property 
is  small  might  it  not  be  advisable  to  say,  '^  I  will  have  nothing 
to  do  with  Courts  of  Judicature;  they  shall  not  interfere  with 
a  matter  of  my  own  creation ;  if  my  intentions  are  not  pursued, 
the  estate  itself  shall  be  determined."  Is  it  not  lawful  for  him 
to  take  this  course  ?  And  if  it  be  in  general  cases,  is  thoe 
anything  in  charitable  trusts  to  make  them  an  exception.  To 
establish  this,  it  must  be  shewn  that  the  Court  of  Chancery 
will  immediately  fasten  upon  such  a  trust,  and  will  not  8u£fer 
any  risk  to  be  incurred.     But  how  great  lengths  soever  the 
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courts  may  have  gone  in  upholding  charitable  donations,  this     Section  ni. 

proposition  will  hardly,  it  is  thought,  be  contended  for.     We 

then  come  to  the  question,  whether  an  estate  reserved  or  given 

over  upon  default  is  within  the  words  of  the  statute.     Can  it  be 

denied  that  such  an  estate  would  according  to  circumstances  be 

either  a  reservation,  trust,  condition  or  limitation  for  the  benefit 

of  the  donor,  or  for  a  person  claiming  under  the  donor.     Does 

it  signify  whether  the  reservation  is  in  furtherance  of  the  trust, 

or  not?     Can   that  be  inquired  into?     Is  not  an  argument 

founded  on  any  such  circumstance  purely  artificial  and  fanciful  ? 

The  trust  here  confers  a  substantial  benefit ;  for,  if  a  particular 

state  of  things  should  happen  to  occur,  the  estate  would  go 

over  absolutely,  without  drawback  or  interference  with  the  fullest 

enjoyment  to  S.,  who  not  only  derives  his  title  under,  but  also 

traces  his  descent  through  the  grantor. 

The  authority  of  the  case  however  will  appear  extremely 
questionable,  or  be  greatly  diminished,  when  it  is  considered 
that  the  estate  given  to  S.  never  took  effect;  for  that  estate 
being  in  the  nature  of  a  conditional  limitation  or  shifting  use, 
but  not  duly  restrained,  it  transgressed  the  rule  against  per- 
petuities, and  was  consequently  void  for  remoteness.  From 
this  circumstance  two  deductions  may  be  drawn ;  either  that 
the  reporters  must  have  miscarried  in  their  relation  of  the 
case  (a),  or  else  that  the  limitation  must  have  failed  in  meeting 
with  the  attention  usually  bestowed.  However  this  may  have 
been,  the  case  it  is  evident  cannot  be  relied  on :  for  at  the 
utmost,  supposing  Lord  Ellenborough  to  have  really  argued 
on  a  state  of  things  which  did  not  exist,  his  observations  would 
amount  to  obiter  dicta^  and  nothing  more.  Before  dismissing 
this  case  it  may  be  well  to  state,  although  the  point  is  sufficiently 
plain  from  what  has  been  said  in  the  early  part  of  sect.  1,  that 
a  deed  void  in  part  under  the  statute  will  nevertheless  remain 
good  for  the  rest :  it  will  not  be  wholly  avoided ;  6  Taunt. 
369 ;  2  Marsh.  70. 

(a)  This  perhaps   is    the   most     cases  could   be  more  wretchedly 
probable^  for  though  to  be    met     reported, 
with  in  three  different  works,  few 

I  2 
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Section  m.         Such  are  the  adjudged  cases  to  be  met  with  on  this  port  of 

Z.  our  subject :  we  will  now  specify  one  or  two  points,  which  have 

point!.  not  as  yet  received  a  judicial  determination,  though  notperh^^ps 

of  uncommon  occurrence. 
Ezerciieof  Where  tenant  for  life  has  a  general  power  of  appointment  in 

pointmrat  b^  gross,  and  exercises  his  power  in  favor  of  a  charity  the  ap- 
a^TffTunto  b  poi^tment  is  void ;  as  the  same  would  not  interfere  with  his 
remimder-men.  estate  for  life,  of  which  he  would  still  continue  to  enjoy  the 

benefit;  but  if  the  power  were  of  that  kind  which  is  termed 
simply  collateral^  or  if  one  being  entitled  merely  to  a  remainder 
or  reversion  passes  his  entire  interest  presently  to  a  charity,  then 
the  point  is  not  so  clear.  The  words  of  the  act  that  the  gift  or 
conveyance  shall  be  made  to  take  effect  in  possession^  are  indeed 
very  strong  to  shew  that  an  appointment  or  grant  of  this  de- 
scription would  likewise  be  void :  and  this  view  of  the  subject 
receives  some  support  from  what  has  been  said,  with  reference 
to  the  words  "  claiming  under  the  donor  ;'*  since  a  conveyance 
of  lands  to  a  charity,  charged  with  a  rent  made  payable  to  a 
stranger,  seems  even  less  opposed  to  the  statute  than  the  grant 
of  a  remainder,  which  might  never  come  into  possession  until 
after  the  decease  of  the  grantor.  In  the  one  case  he  would 
part  with  all  present  as  well  as  ftiture  benefit,  whilst  in  the 
other  he  might  never  live  to  enjoy  those  fruits  of  which  at  all 
events  he  would  deprive  his  heirs. 
Limitation  of  Another  question,  arising  on  the  clause  prohibiting  any  re- 

particular  servation  &;c.  for  the  donor's  benefit,  is  whether  a  particular 

•state  to  a  i      •  • 

charity.  estate  may  be  limited  to  a  charity  consistently  with  the  statute,  (a) 

This  is  a  question  of  great  nicety ;  for  on  the  one  hand  it  may 
be  contended  that  any  interest  left  in  the  donor,  or  by  him 
given  to  another,  is  a  reservation,  trust,  limitation,  or  clause 
within  the  meaning  of  the  act ;  whilst  on  the  other  hand  it  may 
very  fairly  be  urged  that  it  was  intended  only  to  prohibit  such 
reservations,  trusts,  limitations,  and  clauses  as  should  be  in 
derogation  of  the  estate  given  to  the  charity,  and  not  to  define 
of  what  extent  that  estate  should  be.     Leaving  this  question 

(r)  Vide  as  to  a  lease,  infra. 
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to  be  decided  by  the  proper  tribunals  whenever  it  may  chance     Section  m. 
to  arise  in  practice^  we  shall  pass  to  a  familiar  instance  upon  ^ 

which  doubts  hkve  frequently  occurred,  whether  it  is  protected 
or  avoided  by  the  act. 

The  instance  alluded  to  is  that  of  a  conveyance  of  land  to  Sale  of  land  to 

-  - ,  -  chari^  in  con* 

charitable  uses,  subject  to  a  perpetual  rent  charge  thereout  to  siderationof  a 
the  grantor,  and  intended  as  a  full  equivalent  for  the  land.  This  ^J^therwut 
has  been  supposed  to  be  void,  althous^h  there  was  no  purpose  ^  the  vendor 

'^^  '  o  r     r  amounting  to 

of  bounty  on  the  part  of  the  donor.     To  remove  the  objection  the  full  value. 
in  the  case  of  the  Manchester  Infirmary,  it  was  thought  neces- 
sary under  the  sanction  of  several  opinions  of  the  first  eminence, 
to  procure  an  Act  of  Parliament  to  confirm  their  title  to  the 
lands ;  see  1  Evans*  Stat.  p.  3^7,  n.  5. 

In  practice  the  objection  is  attempted  to  be  obviated,  by  Attempt  to  ob- 
taking  the  conveyance  in  the  first  instance  in  the  names  of  trus-  t^uch  ialea!" 
tees,  with  the  intended  reservations  therein  contained,  but 
without  any  trust  appearing  on  the  face  of  the  deed.  The 
trustees  are  then  made  either  to  convey  the  estate  to  the  charity, 
or  to  execute  a  declaration  of  trust  in  its  favor.  The  same  plan 
is  pursued  when  it  is  desired  to  grant  a  lease  of  lands  to  a 
charitable  institution.  The  demise  is  first  made  to  some  per- 
son who  is  willing  to  incur  the  liabilities  of  lessee,  and  who 
subsequently  executes  an  assignment,  underlease,  or  declaration 
of  trust  as  may  be  agreed  upon.  This  device  however,  though 
constantly  put  in  practice,  cannot  stand  the  test  of  a  rigid  ex- 
amination. It  is  open  to  the  objection  which  attaches  to  all 
secret  trusts  for  charity,  and  which  as  we  shall  hereafter  see 
vitiates  the  disposition  wherever  the  grantee  is  a  party  to  the 
fraud,  (a)  The  only  advantage  to  be  gained,  such  as  it  is,  con- 
sists in  this,  that  the  instrument  does  not  appear  to  be  void  on 
the  &ce  of  it,  and  that  lapse  of  time  renders  proof  of  the  cir- 
cumstances more  and  more  difiicult. 

These  observations  apply  of  course  with  still  greater  force.  Beneficial  de- 
when  the  rent  reserved  cannot  be  looked  upon  as  a  full  con-  "^  ®/  ^*°*  *® 

*^  a  chanty. 

sideration  for  the  purchase  or  occupation  of  the  premises.    A 

(o)  Vide  post,  chapter  8. 
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fi»cnoH  in.  proprietor  of  land  having  at  his  own  expense  erected  and  com- 
pleted a  chapel  or  meeting-house,  and  the  congregation  having 
afterwards  subscribed  £400  for  enlarging  and  improving  the 
same,  he  in  consideration  that  the  money  so  subscribed  should 
be  expended  for  that  purpose,  agreed  to  demise  the  chapel  for  a 
term  of  years,  by  way  of  security  to  the  congregation  for  laying 
out  so  large  a  sum  :  accordingly  a  lease,  in  the  common  form 
for  twenty-three  years,  was  executed  to  twelve  persons  as  les- 
sees at  a  rent  of  a  pepper-corn  during  the  lessor's  life,  and  after 
his  death  at  a  rent  of  £10  for  the  remainder  of  the  term.  A 
few  days  afterwards  there  was  indorsed  on  the  back  of  the  lease 
a  declaration  of  trust  in  favor  of  the  congregation,  which  was 
executed  by  some  though  not  all  of  the  lessees :  but  it  was  de- 
clared that  if  the  chapel  should  cease  to  be  used  as  a  place  of 
public  worship,  the  premises  should  then  be  assigned  for  such 
civil  purposes  as  the  lessees  or  the  survivors  should  agree  upon. 
This  demise  remained  unimpeached  for  about  twelve  years,  at 
the  expiration  of  which  the  lessor  brought  an  ejectment  and  re- 
covered the  premises,  (a)  Bayley  J.,  said,  **  I  take  it  to  be 
quite  clear,  that  it  is  not  necessary  that  the  purpose  should  ap- 
pear  upon  the  face  of  the  instrument^  for  if  it  were  so,  the  statute 
might  always  be  evaded.  Then  if  we  look  to  the  declaration 
of  trust,  it  puts  the  matter  beyond  all  doubt ;  for  the  purposes 
for  which  the  lease  was  granted  are  there  specifically  de- 
scribed, and  clearly  amount  to  a  charitable  use  ;  and  although 
the  premises  may  cease  to  be  used  for  public  worship,  yet  the 
lease  having  been  originally  granted  for  a  charitable  use  is  void. 
It  has  been  argued  too,  that  the  declaration  of  trust,  having 
been  executed  by  four  only  of  the  several  lessees,  is  only  evi- 
dence against  those ;  but  I  take  it  to  be  clear  that  the  declara- 
tion of  one  of  the  lessees  is  evidence  against  all  as  to  the  pur- 
pose  for  which  the  lease  was  taken.**  In  this  opinion  the  other 
judges  concurred :  and  it  was  held  that  neither  the  rent  re- 

(a)  The  rule  of  law,  which  estops  does  not  extend  to  such  grants,  &c. 

a  man  from  impeaching  or  avoiding  as  are  forbidden  by  the  policy  of 

his  own  acts,  is  applicable  only  to  the  law  itself;  Doe  dem.  Preece  t. 

those  cases  in  which  some  defect  or  Howells,  2  B.  &  Ad.  744. 
omission  may  have  occurred,  and 
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served,  nor  the  sum  expended  upon  the  premises  were  a  full  SEcriowm. 
consideration  for  the  lease ;  Doe  d.  fVellard  v.  Hawthorn,  2  B.  ^^  ^'^""^ 
&A.  96. 

It  is  observable  that  the  question,  whether  a  partial  interest 
is  consistent  with  the  act,  does  not  appear  to  have  been  once 
noticed  in  this  case;  and  an  argument  therefore  might  possibly 
be  drawn  in  favor  of  the  affirmative  proposition ;  though  as  the 
judges  were  not  constrained  to  enter  upon  the  point,  such  an 
argument  could  not  be  relied  on. 

We  have  seen  that  in  order  to  render  effectual  a  gift  of  lands 
to  charitable  uses,  inrolment  is  in  all  cases  a  necessary  ac-  Inrolment 

whcD  USfid  III 

companiment  But  where  lands  are  already  in  Mortmain,  and  the  case  of  pra- 
nothing  more  is  required  to  be  done,  than  to  keep  up  a  proper  charitw^!™^''' 
succession  of  trustees,  there  can  of  course  be  no  occasion  to 
inrol  the  deed  effectuating  the  new  appointment,  nor  in  such  a 
case  is  inrolment  ever  resorted  to,  even  ex  dbundanti  cauteld. 
It  sometimes  happens  however,  particularly  in  the  case  of  dis- 
senting chapels,  that  the  original  grant,  and  most  if  not  all 
the  subsequent  deeds  are  lost,  and  that  nothing  more  is  known, 
than  that  the  premises  have  immemorially  or  for  a  great  length 
of  time  been  used  for  charitable  purposes  (a).     When  this  is 


(a)  This  cannot  again  occur  so  frequently  as  hitherto,  by  reason  of  52  g.  3  c  102. 
the  52  Geo.  3,  c.  102,  it  being  thereby  enacted  that  memorials  or  jviemorials  or 
statements  of  the  real  and  personal  estate,  and  of  the  gross  annual  gtatemenUof 
income,  investment,    and    the  general  and  particular  objects  of   all  ^jj  »ybsMting 
charities,  and  charitable  donations  for  the  benefit  of  any  poor  or  other  i^f^tered  with 
persons  in  any  place  in  England  and  Wales,  which  should  have  been  clerks  of  the 
established,  made,  or  benefited,  together  with  the  names  of  their  re-  pc^<^ 
spective  founders  or  benefactors  where  known,  and  also  of  the  persons 
in  whose    custody,    &c.,    the  deeds,    wills,    and    other    instruments, 
whereby  such  charities  or  charitable  donations  should  have  been  esta- 
Uiabed,  made,  or  benefited,  may  be,  and  also  of  the  names  of  the  then 
trustees,  feoffees,  or  possessors  of  such  real  or  personal  estate,  should 
slier  six  calendar  months  from  the  passing  of  the  act  be,  in  manner 
and  form  prescribed  in  the  schedule  thereto,  registered  by  the  persons 
who  should  then  be  the  trustees,  feoffees,  or  possessors  thereof,  or  some; 
or  one  of  such  persons  in  the  office  of  the  clerk  of  the  peace  for  the 
eounty,  or  city  or  town  being  a  county  of  itself,  within  which  such 
poor  or  other  persons  should  be ;  and  such  memorials  or  statements 
should  be  signed  by  the  persons  causing  the  same  to  be  registered  and 
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Section  m.  the  case,  it  is  usual  to  have  a  feoffment  executed  by  the  per- 
son or  persons  in  possession,  with  livery  of  seisin  to  those  who, 
are  intended  to  act  as  trustees.  The  charter  of  feofiment, 
which  contains  a  full  declaration  of  the  trusts  determined  upon 
for  the  future,  is  then  inrolled.  A  similar  practice  also  pre- 
vails where  it  is  known  that  no  proper  deed  of  gift  has  ever 
been  executed,  or  if  such  a  deed  exists,  that  it  has  never  been 
duly  perfected.     In  the  latter  instances,  it  must  be  apparent 


left  in  the  office  of  such  clerk  of  the  peace,  who  should  forthwith  transmit 

a  duplicate  or  copy  of  the   same    unto   the   inrolment  office  of  the 

high  court  of  chancery. 

The  like  as  to         It  is  then  provided  hy  »^ct  2,  that  as  respects  future  charities  and  cha^ 

futnre  charities,  ritable   donations,  like  memorials  or  statements  should  be  registered, 

left,  and  transmitted  within  twelve  months  after  the  decease  of  the 

person  or  persons   by   whom  any  instrument  of  endowment  should 

have  been  executed. 

Clerks  of  the  I^  ^^  ^^  provided  by  sections  3  and  4  that  clerks  of  the  peace  within 

peace  to  pro*      England  and  Wales  should  keep  proper  books  wherein  registries  should 

Tide  registries.    ^^  made ;  and  should,  in  case  of  the  persons  to  be  benefited  by  any 

When  tonve      charity  or  charitable  donation  not  being  wholly  within  one  county,  give 

don  Gautu.       notice  in  the  London  Gazette  of  the  particulars  and  objects  thereof. 

Registry  how  Next  comes  a  provision  authorizing  petitions,  in  case  of  non-registry 

enforced.  pursuant    to  the  act,  to  be   presented  to  the   lord  chancellor,   lord 

keeper,  or  lords  commissioners,  the  master  of  the  rolls,  and  the 
court  of  exchequer  respectively,  who  are  required  to  hear  the  same 
in  a  summary  way,  and  to  make  such  orders  therein,  and  with  re- 
spect to  costs  as  to  them  should  seem  fit,  such  orders  to  be  finaL 
to*al£rtriS^^  But  by  section  6,  no  proceedings  under  the  act  are  to  decide  any 
or  title.  right  or  title  respecting  property  to  be  registered. 

Search  of  re-  Then  follow  two  clauses,  the  first  directing  the  clerk  of  the  peace  to 

gistry  and  make  searches  and  give  copies  of  registered  memorials  or  statements 

^^  to  persons  pa3ring   for  the  same,  and  the    second  providing  an    al- 

clerk  of  peace     I^^^^^®  ^  ^^^  clerk  of  the  peace  and  to  the  person  inserting  notifi- 
cations in  the  Gazette, 
As  to  further  ^7  sections  9  and  10,  power  is  given  to  the  courts  of  quarter  ses- 

time  for  regis-  sions,  in  case  of  difficulties  occurring,  to  grant  further  time,  not 
tenng.  exceeding  six  calendar  months,  for  the  registry  of  memorials  or  state- 

i^tem*^te'"  ™®**^>  *^d  to  allow  such  costs  attending  the  preparation  and  trans- 
mission thereof,  as  to  them  should  seem  fit. 
Exception  as  ^^  ^^®  latter  part  of  sect    10  it  is  provided,  that  the  act  should  not 

to  donations  extend  to  any  charity  or  charitable  donation,  not  issuing  out  of  or 
not  secured  secured  upon  lands,  &c.,  or  directed  by  the  founder  or  donor  thereof  to 
permanently'^  be  secured  thereupon,  or  to  be  permanently  invested  in  govern- 
inrested  in         ment,  or  public  stocks,  or   funds ;  nor   to   any  charitable  donation 
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that  the  practice  here  mentioned  can  only  be  resorted  to  on     Skction  ni. 

the  principle  otvaleat  quantum^  and  that  as  against  the  heir  it 

can   put  the  charity  in  no  better  situation  than  it  was  before. 

Occasionally  it  is  founds  where  a  charity  has  been  duly  created, 

that  new  trustees  have  been  appointed  from  time  to  time,  as 

occasion  required,  but  that  through  ignorance  or  carelessness, 

they  have  not  been  invested  with  the  legal  estate.    In  such  cases 

a  feoffment  is  had  recourse  to  as  before,  but  without  purporting 

to  re-create  the  trusts ;  nor,  when  confined  to  the  mere  purpose 

of  raising  a  legal  estate,  is  the  deed  of  feoffment   usually 

inroUed. 

It  may  not  be  improper  to  add,  that  in  framing   deeds  for 

which  by  direction  of  the  donor,  or  by  the  lawful  rules  of  any  charitable  funds,  and  as  to 
institation,  may  be  wholly  or  in  part  expended  in  and  about  the  *^^K|**  ™*y  *** 
charitable  purposes  for  which  the  same  may  have  been  given,  at  the  tially  expended. 
discretion  of  the  governors,  directors,  managers,  or  trustees  thereof. 

The    act  is  further    limited    by   sections   11,   12,  and    13,    which    Royal  founda- 
ezcept    from    its    operation,    institutions    of    royal    foundation,    and   tions  and  a 
charitable  donations  under  their  superintendence;  the  charity  for  the  i^JJ2tuuons**al» 
relief  of  poor  widows  and  children  of  clergymen ;   friendly  societies,   excepted, 
the   rules    whereof   should    have    been   confirmed  pursuant    to    the 
acts  for  encouraging  such  societies ;  the  two  universities,  their  colleges, 
and   any   charitable  gifts  or  foundations  under  their  superintendence 
or  management;  the  Radclifie  Infirmary   of  Oxford;   the  colleges  of 
Westminster,  Eton,  and  Winchester;  cathedral  or  collegiate  churches ; 
the  Charter-house ;  the  corporation  of  the  Trinity-house ;  charities  for   Including 
the  benefit   of  Jews,  or  where  the  funds  are  under    the  control  of  chanties 
persons  of  that  persuasion ;  charities  for  the  benefit  of  Quakers ;  cha-   Quakers. 
ritable  foundations,  the  accounts  whereof  should  have  been  directed  to   /^^^  charities 
be  annually  passed  in  the  court  of  Chancery;   or  finally,  charitable    havingitsac- 

donations,    the  annual  gross  income  whereof  should  not  exceed  forty   counts  annually 

Dasscd  in 
shillings,  and  of  which  the  trustees,  &c.  should  within  six  months  from  chancery. 

the  passing  of  the  act  deposit  with  the  minister  of  the  parish,  within  provision  as  to 

which  the  objects  of  such   donations    should  be,  a  written  memorial  such  as  are  of 

or  statement  similar  to  that  prescribed  by  the  act,  and  which  should  ®™*"  amount. 

be  deposited  by  such  minister  in  the  parish  chest. 

It  is  further  provided  by  sec.  14,  that  where  corporate  bodies  should  Several  cbari- 

have  the  possession  or  distribution  of  divers  charitable  donations,  the  SiTlud^ interne 

whole  may  be  included  in  one  memorial.  memorial. 

The  act  concludes  with  a  saving  to  the  king  and  other  persons,  of  such  Saving  clause 

power  of  superintending  and  regulating  charities    and    charitable  es-  ^>^**  respect  to 

tablishments,  and  the  property  and  funds  thereof,  as  they  respectively  Etion"&c.'*^" 
had  before  the  making  of  the  act. 
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SacTiox  m. 


the  appointment  of  new  trustees,  it  is  usual  for  their  better 
guidance,  to  set  out  the  trusts  fully  in  the  recitals.  Purportiiig  to 
declare  them  anew  in  the  substantive  part  of  the  deed,  as  is  fre- 
quently done,  cannot  but  be  regarded  as  an  improper  practice. 


PriDciDal  ob- 
jects or  tec.  2 
of  the  act. 


Frotection  af- 
forded by  it  to 
bondJid$  pur- 
chases as  col- 
lected from  the 
case  of  Alt. 
Gen.  ▼.  Day. 


The  consideration  of  sect.  2  of  the  Mortmain  Act,  and  the  pro- 
tection which  it  affords  to  bond  fide  purchases,  is  closely  allied 
with  the  discussion  of  the  latter  part  of  sect  1,  and  has  been  in 
great  measure  anticipated.  We  learn  from  f^ord  Hardwicke,  that 
this  clause  was  inserted  with  reference  chiefly  to  Queen  Anne's 
Bounty,  which  could  not  otherwise  have  gone  on ;  as  the  me- 
thod of  executing  that  charity  is  to  lay  out  its  funds  in  the  par- 
chase  of  real  estate,  for  the  augmentation  of  poor  vicarages  (a). 
Another  consideration  we  find  was,  that  in  several  charities 
then  already  established,  funds  were  vested  in  trustees,  with  a 
view  to  be  laid  out  in  lands,  which  purpose  it  was  not  intended 
to  prevent ;  1  Ves,  sen.  222. 

In  the  case  whence  these  observations  are  drawn,  it  appeared 
that  one  John  Elbridge  being  likely  to  die,  made  a  conveyance 
of  real  estate  for  the  benefit  of  a  charity.  Ten  days  afterwards, 
he  gave  by  will  £3000,  the  exact  value  of  the  land,  to  the 
same  charity,  and  devised  the  estate  to  Mrs.  Elbridge,  wife  of 
Thomas  Elbridge,  and  to  Mrs.  Wolner  as  tenants  in  common. 
After  the  testator's  death,  various  proceedings  were  had  in  the 
court  of  Chancery,  apparently  by  agreement  of  the  parties,  and 
a  scheme  was  approved  of,  and  directed  to  be  carried  into  exe- 
cution, the  court  itself  having  never  been  apprized  of  the  ob- 
jections existing  to  the  bequest.  The  scheme  had  for  its  ob- 
ject the  laying  out  of  this  £3000  in  the  purchase  of  the  real 
estate  devised ;  under  which  Thomas  Elbridge  and  his  wife, 
who  survived  him,  both  acquiesced.  After  her  decease,  an  in- 
formation or  suit  wherein  her  personal  representative  would 
seem  to  have  been  a  plaintiff,  was  brought  for  establishing  the 
charity  against  the  devisee  of  Mrs.  Elbridge's  heir-at-law,  and 
the  infant  son  of  Mr.  Wolner,  who  was  also  then  dead,  having 


(a)  The  same  remark  was  made     Vaughan  v.   Farrer,    2  Vet.  sen. 
by  hia    Lordship  in   the  case  of     189 


Ch.  I.]  with  the  Mortmain  Act.  123 

letded  the  estate  on  himself  in  tail.  This  statement,  it  must 
be  ciuifessed,  does  not  shew  very  clearly  the  nature  of  the 
transactions  which  thus  took  place  subsequently  to  the  testator's 
decease,  particularly  as  respects  Mr.  Wolner.  The  case  was 
treated  however,  on  the  footing  of  an  agreement  for  sale  of 
the  lands,  or  of  their  share,  by  Thomas  Elbridge  and  his  wife ; 
and  the  question  was  whether  such  agreement  could  be  en- 
forced against  her  real  representatives.  Lord  Hardwicke  held 
that  it  could  not,  though  he  considered  the  agreement  would 
have  been  binding  on  the  parties,  themselves,  if  they  were  alive 
and  before  the  court,  and  there  had  been  no  change  in  Wolner's 
moiety.  His  Lordship  says,  speaking  of  the  bequest,  "  There 
is  something  in  this  case  which  may  lay  a  great  opening  to 
evade  the  act ;  although  John  Elbridge  might  not  have  in- 
tended any  such  fraud ;  but  if  such  a  precedent  were  made, 
k  would  be  followed  by  a  person,  who,  knowing  that  if  he  died 
within  a  year  after  the  conveyance  the  act  would  make  it  void, 
gives  the  exact  value  thereof  in  money  the  same  way,  and  the 
one  to  be  laid  out  in  purchase  of  the  other  ;**  jitt.  Gen,  v.  Day, 
1  Ves.  sen.  218,  223. 

In  the  same  case,  though  in  a  previous  part  of  the  argument, 
die  following  observations,  and  which  are  more  immediately  to 
our  present  purpose,  also  fell  from  his  Lordship:  ''In  this 
very  clause,  relating  to  purchases,  it  might  be  considered  how 
fiur  they  are  taken  out  of  the  statute.  The  meaning  was,  that 
where  such  purchases  were  made,  they  should  not  be  left  pre- 
carious in  poiht  of  time :  so  that  though  the  party  should  hap^ 
pen  to  die  within  the  tmrelve  or  six  months,  yet  the  person  who 
pud  the  money  should  not  lose  his  purchase,  or  be  put  to  risk 
the  recovery  of  it  back,  as  there  might  not  be  assets,  or  stocks 
might  fall.  But  then  the  money  must  be  actually  paid;  in 
which  case  I  doubt  whether  the  other  reservations,  exclusive 
of  the  limitation  in  point  of  time  in  life  of  the  party  (a),  will 
take  e£&ct  on  this  proviso,  and  am  rather  of  a  difierent  opinion ; 

(a)  It    is    presumed    that    his     table   gifts    shall   take   effect   in 
Lnrdship  here  refers  to  that  part  of    possession. 
Um  act  which  directs  that  chari- 
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SxcnoN  m.  for  sometimes  the  money  is  paid  on  articles  before  a  perfect 
conveyance ;  and  there  it  would  be  sufficiently  taken  out  of  the 
act,  notwithstanding  the  circumstance  of  deed  indented  and  in- 
rolled  is  not  complied  with ;  the  intention  of  the  act  being  com- 
plied with  by  the  actual  payment  and  conversion  made  of  one 
kind  of  estate  into  another.  But  in  the  present  case  the  money 
has  not  been  paid ;  '*  1  Ves.  sen.  292. 

Sir  Wm.  Grrant  has  said,  ''  that  one  of  the  grounds  of  revising 
to  execute  the  agreement  in  this  case  was,  that  it  would  be  an 
evasion  of  the  statute,  and  an  indirect  method  of  giving  land  to 
a  charitable  use;  that  the  court  conceived  the  statute  would  be 
violated  even  by  that  sort  of  bargaining  between  representatives/' 
9  Ves.  543. 
Doubtfol  state        After  the  determination  of  this  case,  and  till  a  very  recent 

of  the  law  on 

the  subject  of     period,  it  was  doubtful  how  far  purchases  were  protected  by  the 
pure  ases.  g^^^^^^^     Modem  opinions  seem  to  have  gone  much  beyond 

that  of  Lord  Hardwicke,  who  evidently  intended  to  subject  them 
RemoYod  by  ^  some  of  the  restrictions  imposed.  However  in  order  to  settle 
sutdte.  these  doubts,  and  to  confirm  such  purchases  as  had  been  made 

under  a  mistaken  conception  of  the  law,  it  was  thought  advisable 
to  pass  an  express  enactment  on  the  subject 
9  Geo.  4,0. 85.  The  act  in  question  is  the  9  Geo.  4,  c.  85,  the  preamble  to 
Pieamble.  which,  after  reciting  so  much  of  the  Mortmain  Act  as  was  neces- 
sary, sets  forth  that  the  provision  contained  in  the  said  recited 
act,  in  relation  to  the  purchase  of  any  estate  or  interest  in  lands, 
tenements,  or  hereditaments  for  a  full  and  valuable  consideration, 
was  only  intended  to  prevent  such  purchases  from  being  avoided 
by  reason  of  the  death  of  the  grantor  within  twelve  calendar 
months  aft;er  the  sealing  and  delivery  of  the  deed  or  deeds  rela- 
ting thereto.  And  further,  that  it  had  notwithstanding  been 
generally  apprehended,  that  the  said  last  mentioned  provision 
was  intended  wholly  to  exempt  such  purchases  ft*om  the  opera- 
tion of  the  said  act,  and  in  consequence  thereof  the  formalities 
by  the  said  act  prescribed,  in  relation  to  the  conveyance  of  here- 
ditaments to  charitable  uses,  had  in  divers  instances  been  omit- 
ted on  purchases  for  a  full  and  valuable  consideration,  and  by 
reason  of  such  omission  the  title  to  such  hereditaments  might 
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be  considered  as  defective.    And  also,  that  it  was  expedient  that     Section  m. 
provision  should  be  made  for  remedying  such  defects  in  manner  ^ 

thereinafter  mentioned. 

It  is  then  enacted.  That  where  any  lands,  tenements,  or  heredi-  PurcluMes 
taments,  or  any  estate  or  interest  therein  have  or  has  been  pur-  ^c^J,"^ 
chased  for  a  full  and  valuable  consideration,  in  trust  or  for  the  ja'^  va^*^ 

'  by  the  act. 

benefit  of  any  charitable  use  whatsoever,  and  such  full  and 
valuable  consideration  has  been  actually  paid  for  the  same, 
every  deed  or  other  assurance  then  already  made  for  the  pur- 
pose of  conveying  or  assuring  such  lands  tenements  or  here- 
ditaments, estate  or  interest  as  aforesaid  in  trust  or  for  the  benefit 
of  such  charitable  use,  (if  made  to  take  effect  in  possession  for 
the  charitable  use  intended,  immediately  from  the  making 
thereof,  and  without  any  power  of  revocation,  trust,  condition, 
limitation,  clause,  or  agreement  whatsoever  for  the  benefit  of  the 
grantor,  or  of  any  person  or  persons  claiming  under  him), 
shall  be  good  and  valid,  and  of  the  same  effect  both  for  estab- 
lishing derivative  titles,  and  in  all  other  respects,  as  if  the  seve- 
ral formalities  by  the  said  act  prescribed  had  been  duly  ob- 
served and  performed. 

By  Sect.  II.  it  is  provided,  That  the  act  shall  not  extend  to  Unlewthen 
give  effect  to  any  deed  or  other  assurance  theretofore  made,  so  subject  of  a 
&r  as  the  same  had  then  been  avoided  by  suit  at  law  or  in  ^^ 
equity,  or  by  other  legal  or  equitable  means  whatsoever,  or  to 
a£fect  or  prejudice  any  suit  at  law  or  in  equity,  actually  com- 
menced for  avoiding  any  such  deed  or  other  assurance,  or  for 
defeating  the  charitable  uses,  in  trust  or  for  the  benefit  of  which 
such  deed  or  other  assurance  may  have  been  made. 

And  by  Sect*  III.  It  is  further  provided.  That  nothing  in  Future  pur- 
the  now  reciting  act  contained  shall  be  construed  to  dispense  accompanied 
with  any  of  the  s«dd  several  formalities  prescribed  by  the  said  ^^^  formalities 

•^  ^  .        prescnbed  by 

recited  act,  in  relation  to  any  deed  or  other  assurance  which  the  Mortmain 
shall  be  made  after  the  passing  of  the  act. 
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GIFTS  WHICH    IN    THEIR   SUBJECT  AND  OBJECTS  ARE  ALSO  SUF- 
FICIENTLY  indicated;   but   which    either  hayb  besk 

SPECIALLY  EXCEPTED  OUT  OF  OR  FROM  THE  OPERATION  OF 
THE  MORTMAIN  ACT,  OR  ELSE  ARE  BEYOND  THE  SPHERE 
OF  ITS  INFLUENCE. 


Section  I. — Exceptions  contained  in  the  Mortmain  Act 

itself. 

Section  II. — Restricted  operation  of  the  Mortmain  Act* 

Section  III. — Distinct  Statutable  Exceptions. 

The  present  inquiry  naturally  divides  itself  into  three  dis- 
tinct branches.  These  will  be  treated  of  in  the  order  which 
seems  best  adapted  to  give  a  connected  view  of  the  entire  sub- 
ject 


SECTION  I. 


Exceptions  contained  in  the  Mortmain  Act  itself. 


Discusgion  of  The  first  exception  is  in  favor  of  the  Universities  of  Oxford 

wh  ^^^  ^^^  Cambridge  and  their  respective  colleges,  upon  which  a 

colleges  question  has  arisen  whether  colleges  which  have  been  founded 

founded  since  .                                  .1.1                            t       1    xt     .1  • 

the  act  are  ex-  Since  the  statute  are  within  the  proviso.     Lord  Northington 

provdoM "  '**  ^®  considered,  (though  not  perhaps  very  fairly,)  to  have  inti- 
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mated  an  opinion  that  they  were  not ;  Att.  Gen,  v.  Tancred,      SEcnow  n 
1  Eden,  16,  S.  C.  1  W.  Bl.  92;  whilst  Lord  Rosslyn  is  repre-     '      "^ 
sented  to  have  expressed  his  doubts,  whether  any  distinction 
existed  between  colleges  which  were  previously,  and  such  as 
bad  been  subsequently  established ;  Att,   Gen.  v.  Bowyer,  3 
Ves.  728,  and  note. 

In  favor  of  the  latter  opinion  it  may  be  argued — that  the  ex- 
press mention  of  colleges  in  the  act  was  intended  merely  to 
forestal  a  doubt,  which  might  possibly  have  arisen,  whether  the 
statute  would  be  satisfied  by  any  thing  short  of  a  disposition  to 
the  universities  at  large — that  such  doubt  having  been  pre- 
vented by  the  act,  gifts  may  now  be  made  to  any  component  part 
of  either  university — that  whenever  a  new  college  is  founded,  it 
immediately  becomes  a  component  part  capable,  under  the  pro- 
tection afforded  to  the  whole  university  (a),  of  receiving  grants 
of  lands — that  if  a  gift  were  made  to  one  of  the  universities,  in 
trust  for  all  the  colleges  of  which  it  was  composed,  no  one  col- 
lie, firom  what  time  soever  it  dated  its  origin,  could  fairly  be 
excluded  from  a  participation  in  the  intended  benefit — ^and  that 
a  gift  in  favor  of  particular  members  of  a  college  is  within  the 
proviso,  no  matter  what  may  have  been  the  numbers  or  con- 
stitution of  such  college  at  the  time  of  the  passing  of  the  act 
On  the  other  hand  arguments  are  not  wanting  in  support  of  the 
opposite  opinion,  and  the  question  must  therefore  remain  in 
dubio  until  determined  by  a  competent  tribunal. 

It  is  scarcely  necessary  to  intimate,  the  subject  having  been  Devise  to  a 
already  gone  into,  that  notwithstanding  corporations  are  ex-  ^°  *^' 
oepted  out  of  the  statute  of  wills,  a  devise  to  a  college,  at 
least  to  one  which  is  not  open  to  the  objection  just  referred  to, 
is  good,  inasmuch  as  the  exception  in  that  act  is  considered  to 
have  been  repealed  pro  tanto  by  the  statute  of  Charitable  Uses  : 
and  such  devise  is  good  at  law  as  well  as  in  equity ;  Benet 
CoUege  Cambridge  v.  Bishop  of  London^  2  W.  Bl.  1182;  and 

(a)  Seel  Edw. 6, c.  14,8. 19;  also  3l8t  year   of   Queen   Elizabeth's 

Wihn.  Op.  and  Jndg.  p.  19;    and  reign,  referred  to  and  quoted  in 

see  as  to  the  univeraity  of  Cam-  Att.  Gen.  v.  Lady  Downing,  Amb. 

bridge,  the  charter  granted  in  the  554. 
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sec  among  many  instances  of  such  devises ;  Green  v.  Ruther- 
forihy  1  Ves.  sen.  462;  Alt.  Gen.  v.  Tancredy  ut  sup;  Att.  Gen.  ▼. 
Munby,  1  Mer.  3^ ;  also  Emanuel  College  v.  Bishop  of  Nor- 
wich, 4  B.  C.  C.  481,  and  Ait.  Gen.  v.  Andrew,  3  Ves.  Q3S. 


Various  kinds 
of  giftii  to 
colleges. 


When  partial. 


Gifls  to  a  college  generally  for  its  own  benefit,  to  increase 
the  foundation,  and  advance  the  end  of  the  institution,  to  aug- 
ment a  headship  or  fellowship,  or  found  a  new  one,  are  all 
charities  with  in  the  exception ;  The  King  v.  Newman,  1  Lev. 
284 ;  Att,  Gen.  v.  Whorwood,  1  Ves.  sen.  537. 

It  appears  therefore  from  several  of  the  above  enumerated 
purposes,  that  a  gift  need  not  be  for  the  benefit  of  the  entire 
college,  but  that  some  members  may  be  selected  out  of  the 
whole  body :  so  there  may  be  a  trust  for  individuals  who  are 
not  yet  members,  but  who  are  to  become  so  by  reason  of  the 
benefaction.  Thus,  where  the  equitable  interest  only  is  in 
question,  a  devise  to  the  master  and  fellows  of  Christ's  CoU^ 
Cambridge,  upon  trust  for  '^  some  undergraduate  student  ;**  and 
a  gift  to  the  master  and  others,  for  the  education  at  college  of  a 
stated  number  of  ^'  persons  of  such  low  abilities  as  were  not 
able  to  educate  themselves,*'  are  equally  good :  and  such  trusts 
are  applicable  to  the  specific  objects  of  the  donor's  bounty;  Att. 
Gen.  V.  Tancred,  1  Eden,  10 ;  S.  C.  Amb.  351,  and  1  W.  BL  90» 


When  not  for 
collegiate  pur- 
poses. 


But  the  gift  must  be  for  academical  or  collegiate  purposes, 
otherwise  it  will  not  be  protected  by  the  act  Thus  where  a 
house  and  estate  were  devised  to  University  College  Oxford, 
and  the  testator  directed  that  a  senior  fellow,  having  certain 
qualifications,  should  be  the  possessor  of  all  his  estate  and  the 
furniture  of  his  house,  to  live  in  his  house  hospitably,  and  give 
an  annual  entertainment  to  the  fellows,  the  devise  was  con- 
sidered as  answering  no  good  to  the  college  or  to  the  public ; 
and  therefore,  notwithstanding  that  the  testator  had  specified 
some  objects  of  general  charity,  yet  they  being  void  on  another 
ground,  the  whole  disposition  failed ;  Att.  Gen.  v.  Whorwood, 
1  Ves.  sen.  534,  and  4  Ves.  434,  n. 
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Defects  in  the  limitation  of  the  legal  estate^  arising  from  the      SicnoN  i. 
circumstance  of  the  gift  not  embracing  in  terms  the  whole  col-  ^\    ^. 

.  f  •  ®  Defects  m 

kge^  are  aided  by  the  statute  of  Elizabeth,  and  consequently  limitation  of 
dispositions  in  which  such  defects  occur  are  valid  under  the  ex-  *^  ^ 
ception.  Thus  a  conveyance  to  the  use  of  the  master  or  princi- 
pal only  has  been  held  to  extend  to  the  whole  body.  So  a 
devise  of  real  estate  to  ''  the  thirteen  fellows  of  Christ's  and  the 
fellows  of  Gonville  and  Caius,  and  the  scholars  of  both  colleges, 
each  fellow  to  have  a  double  proportion  of  the  rents  and  pro- 
fits to  every  scholar,"  has  been  held  to  be  for  the  benefit  of 
the  whole  body  corporate,  not  of  the  particular  fellows  in  their 
natural  capacities ;  Att.  Gen.  v.  Tancred,  ut  sup.  and  see  2 
RU88.&M.  Ill,  115. 

And  in  a  recent  case  where  a  testator  devised  an  estate  to  his  Caieof  Att. 
son  H.,  conditioned  on  his  H.*s  bringing  up  one  of  his  own  sons  thorp. 
in  a  mercantile  line ;  or  in  defiiult  of  such,  should  another  of  the 
testator  s  sons  C.  prefer  such  a  situation  to  any  of  his  H.'s  sons 
as  within  two  years  after  the  testator's  decease  should  be  deter- 
mined upon  by  trustees,  who  were  required  to  receive  the  pro- 
fits of  the  said  estate  towards  defraying  the  expenses  of  such 
appointment  to  the  mercantile  line  ;  providing  for  either  not  less 
than  the  sum  of  £500  for  the  clerkship  or  apprenticeship,  and  at 
the  age  of  twenty-three  years  the  net  sum  of  £400  payable  at  the 
four  usual  quarterly  days,  each  quarter  for  embarking  into  such  a 
mercantile  line  as  in  the  opinion  and  recommendation  of  the  said 
trustees,  in  concert  with  their  respective  parents  if  living  [should 
be  thought  advisable],  which  said  trustees  he  appointed  for  the 
preservation  of  the  contingent  uses  :  and  *'  if  declined  by  both 
his  said  sons,  after  due  notice  given  to  each  within  two  years 
after  his  the  testator's  decease,  as  required  by  one  or  more  of 
die  above  trustees,  by  the  parents  or  guardians  of  such  children, 
hii  will  and  order  wcu  that  the  above  limited  sums  should  be 
paid  and  claimed  for  the  above  limited  term  of  three  yearsy 
viz.  £100  quarterly  f  as  well  as  £500,  to  the  fellows  and  de- 
(a)  of  Magdalen  College,  Oxford'*      It  was  here  held  by 

{a)  This  term  is  synonymous  with  that  of  scholars. 
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SlCTKW  I. 


Propriety  of 
Lord  Brough- 
am's decision 
doubted. 


Sir  John  Leach,  V.  C.  that  the  bequests  were  intended  by  the 
testator  for  the  permanent  benefit  of  the  fellows  and  demies  of 
Magdalen  College,  and  he  decreed  that  the  same  with  interest 
should  be  paid  to  the  plaintifis,  who  were  the  president  and 
fellows.  The  case  however  was  brought  by  appeal  before 
Lord  Eldon,  who  directed  that  the  record  should  be  amended 
by  making  the  Attorney  General  a  party.  This  having  been  done 
the  cause  finally  came  on  before  Lord  Chancellor  Brougham, 
who,  having  stated  the  principal  question  to  be  whether  a  bequest 
in  these  terms — ''  to  the  fellows  and  demies  of  Magdalen  Col- 
lege**— constituted  such  a  description  as  would  enable  them  to 
take  in  their  corporate  capacity,  or  as  individuals  designated  l^ 
the  testator  to  be  the  special  objects  of  his  bounty,  decided  that 
the  bequest  was  void  for  uncertainty,  both  as  respects  the  words 
immediately  employed  and  also  the  general  tenor  of  the  whole 
will.  His  Lordship  attempted  to  distinguish  this  case  firom  that 
of  AtL  Gen*  v.  Tancred,  and  professed  to  be  governed  by  the 
principles  of  former  decisions,  without  however,  as  fSur  as  ap- 
pears by  the  report,  stating  what  those  decisions  were ;  AiL 
Gen.  V.  Sibthorp,  2  Russ.  &  Myl.  107. 

The  writer  has  not  been  fortunate  enough  to  discover  die 
distinction  thus  suggested  by  Lord  Brougham,  between  this 
case  and  Att.  Gen.  v.  Tancred ;  but  as  his  Lordship  observed, 
that  the  latter  would  remain  untouched  by  any  judgment  he 
might  pronounce  upon  the  instrument  then  before  him,  it 
may  perhaps  be  presumed  that  the  proposition,  with  which  the 
preceding  paragraph  commences,  is  still  to  be  considered  as 
law.  However,  as  the  two  decisions  seem  in  the  writer's  view 
hard,  if  not  impossible  to  be  reconciled,  it  is  only  right  to 
caution  the  reader,  if  the  more  recent  one  is  to  have  any 
weight  in  general  cases,  not  involving  the  same  introductory 
ambiguity  of  expression,  that  such  proposition  should,  if  at  all, 
be  very  hesitatingly  received. 


Misnomers  or  Where  however,  the  defect  amounts  to  nothing  more  than  a 

mere  errors  of  misnomer,  or  mere  error  in  the  description,  unless  the  same 

descnption  un-  '                                                           r         » 

questionably  should  happen  to  be  of  a  very  material  character,  the  gift 

cured. 
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would  be  clearly  good ;  for  it  is  a  well  established  rule,  that  Stcnov  i. 
strict  accuracy  in  this  particular  is  not  essential  to  the  validity  ^""v^"^ 
of  a  grant  even  in  the  case  of  corporations,  which  may  be  said 
to  have  no  existence  without  a  name ;  Co.  Litt.  3  a.  94  b. ;  Touch. 
by  Prest  £34-6;  Mayor  of  London  s  case,  1  Eq.  Ca.  Ab.  97; 
Croydon  Hospital  v.  Farley ^  6  Taun.  467 ;  £  Bac.  Abr.  4. 
And  this,  it  should  be  recollected,  is  the  case  when  corporations 
take  for  their  own  benefit,  and  the  general  rules  of  law  therefore 
can  be  alone  resorted  to.  Charity  cases,  it  must  be  sufficiently 
apparent  firom  these  sheets,  stand  upon  a  far  different  footing, 
and  have  not  only  received  great  countenance  firom  the  legisla- 
ture, but  even  still  more  extraordinary  aid  firom  the  courts  of 
judicature.  An  express  decision  on  the  point  in  the  case  of 
charity,  is  to  be  found  in  Bramble  v.  Havering^  Duke's  Ch.  U.  by 
Bridg.  p.  356. 

It  was  intended  by  the  legislature,  that  such  devises  should  where  college 
be  excepted  as  were  really  and  bond  fide  for  the  benefit  of  J^7or  other*' 
collies ;  and  therefore,  when  the  legal  estate  only  passes  to  objects. 
the  college  in  trust  for  other  charitable  objects,  the  exception 
does  not  apply,  for  then,  it  has  been  observed,  the  statute 
might  be  defeated  every  day ;  Alt.  Gen.  v.  Tancred,  1  Eden, 
16 ;  S.  C.  1  W.  Bl.  92. 

This  point  will  further  appear  firom  another  case,  in  whch  it 
occurred  under  a  more  complicated  state  of  circumstances.  The 
owner  of  a  perpetual  advowson,  having  granted  certain  leasehold 
furemises  to  the  master,  fellows,  and  scholars  of  Trinity  College 
Cambridge,  in  trust  for  the  rector  for  the  time  being,  and  having 
afterwards  assigned  to  the  same  parties  a  sum  of  money  the  inte- 
rest of  which  was  to  be  paid  to  such  rector,  subsequently  by  his 
will  devised  the  advowson  itself  to  the  college.  The  first  deed  was 
perfiacted  according  to  the  act ;  but  the  second,  though  duly  in- 
rolled,  was  executed  within  a  twelvemonth  before  the  donor*s 
death,  and  the  only  question  therefore  was  how  far  the  same  was 
validated  by  the  will.  In  the  prior  deed,  it  was  recited  that 
the  grantor  was  desirous  of  augmenting  the  revenues  of  the 
coU^^,  and  of  rendering  the  succession  to  the  fellowships 
quick:    the    same    purpose    evidently    pervaded    the 
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Sbctionl 


Recital  in  a 
will  of  a  pre- 
viooagift. 


Incidental 
benefiti  to 
third  parties. 


subsequent  instrument  This  recital  must  no  doubt  have 
been  stated  in  the  argument^  though  the  fact  is  not  expressed 
in  the  report  Sir  W.  Grants  however,  considered  that  it  was 
impossible  to  connect  together  the  will  and  the  deed,  so  as  to 
make  the  one  operate  upon  the  other  by  way  of  relation ;  that 
they  must  be  taken  as  they  stood  singly ;  and  then  the  deed 
being  a  gift  not  beneficially  to  the  college,  but  to  the  college  in 
.  trust  for  another  object,  which  is  not  within  the  exception  of 
the  statute,  it  must  necessarily  fall  to  the  ground ;  Att.  Gen.  v. 
Munby^  1  Mer.  S21,]  That  a  deed  and  will  cannot  be  united, 
see  likewise  Habergham  v.  Vincent^  2  Ves.  jun.  206, 235. 

In  the  last  stated  case  it  was  also  decided,  that  where  a  will 
merely  recites  that  a  sum  of  money  had  been  given  by  deed,  such 
recital  will  not,  if  the  gift  fails,  set  up  the  same,  where  the 
failure  arises,  not  from  any  defect  in  the  frame  or  execution  of 
the  instrument  itself,  but  from  an  event  wholly  unconnected 
with  it,  and  over  which  the  donor  had  no  control,  as  in  this 
instance  his  death  within  the  time  prescribed  by  law  for  giving 
effect  to  his  disposition.  In  such  a  case,  a  testator  does  not 
consider,  in  making  his  will,  that  he  is  thereby  giving  the  sum 
he  mentions;  on  the  contrary,  he  apprehends  that  he  has 
already  given  it — and  such  is  the  fact ;  but  then  he  has  given 
it  by  virtue  of  a  grant,  which  by  the  operation  of  law,  is  essen- 
tially invalid.  Thus  the  point  does  not  arise,  upon  which  the 
court,  in  other  cases,  has  construed  a  recital  in  a  will  as  equi- 
valent to  an  express  gift ;  AtL  Gen.  v.  Munby,  1  Mer.  344. 

But  although  a  charitable  use  will  not  be  shielded  from  the 
statute,  in  consequence  of  the  dry  legal  estate  being  vested  in 
any  of  the  colleges  which  compose  the  universities ;  yet,  there 
is  nothing  to  prevent  an  incidental  benefit  accruing  to  third 
parties,  as  for  instance,  where  land  is  devised  to  a  college  for 
the  foundation  of  new  scholarships  and  fellowships,  the  scholars 
and  fellows  chosen  to  be  such  as  have  been  educated  at  a  par- 
ticular school  &c.,  such  a  gift  would  be  unquestionably  good; 
because  it  is  equally  for  the  advantage  of  the  college,  though 
another  institution  happens  to  be  embraced  in  its  benefits ;  AtU 
Gen.  V.  AndretOf  3  Ves.  633 ;  and  Att.  Gen.  v.  Baliol  ColL  ib. 
650,  n. ;  Att.  Gen.  v.  Brazen  Nose  Coll.  2  Clark  &  Finn.  295. 
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And  where  a  devise  of  this  description  is  clogged  with  such      Section  i.^ 
terms  as  to  induce  the  college  not  to  accept  the  gift,  their  re-  Gift  refiued  by 
fusal  will  not  affect  the  validity  of  the  devise;  because  being  in  *^^**«'* 
&vor  of  a  privileged  object,  it  is  quite  clear  of  the  statute,  and 
cannot  therefore  be  affected  at  all  by  it;   Ait,  Gen.  v.  Andrew, 
3  Ves.  641 ,  649.  The  mode  of  dealing  with  such  a  disposition  will 
be  made  the  subject  of  examination  in  another  place ;  wide  post  p. 

In  the  same  instrument  there  was  a  separate  gift  of  money  and  College  de- 

chningoneof 

plate  to  the  college,  which  it  was  considered  they  were  entitled  two  gSts. 
to  enjoy,  although  the  principal  gift  was  not  accepted  by  them ; 
and  it  was  said  never  to  have  been  laid  down,  that  because  you 
refuse  one  benefit  conferred  by  a  will  clogged  with  some  bur- 
then, therefore  you  are  to  be  deprived  of  another  benefit  by  the 
same  will  unclogged  with  any  burthen;  Andrew  v.  Trin. 
HaU,  Camb.  9  Ves.  525, 534. 

The  restriction  upon  the  number  of  advowsons  to  be  held  by  Number  of 

advowsons  now 

each  college  which  was  imposed  by  the  Mortmain  Act  has  been,  unrestricted. 

as  already  stated,  removed  by  a  subsequent  statute ;  the  45  Geo. 

S,  c.  101.     So  long  as  it  existed  however,  its  effect  upon  gifts  Effectof  former 

made  before  the  act  was  not  to  avoid  the  disposition  but  merely  to  S[at  respect. 

divert  it  firom  the  channel  pointed  out  by  the  donor ;  Att,  Gen. 

▼.  Green,  2  B.  C.  C.  492  ;  Att.  Gen.  v.  Uoare,  cited  ibid.  495. 

The  exception  in  favor  of  the  colleges  or  public  schools  of  Exception  a*  to 

*                                                            .        .11  1  Eton,  Winches- 
Eton,  Winchester,  and  Westminster  is,  it  will  have  been  seen,  ter,  and  West- 
confined  by  the  act  to  dispositions  in  favor  of  scholars  upon  the  °^"^ 
foundations  of  those  re  pective  institutions. 

The  last  exception  which  the  Mortmain  Act  contains  is  that  And  with  re- 
which  respects  Scotland.    As  the  subject  of  the  statute  is  real  ]£^.  ^ 
estate  in  England,  the  act  is  not  confined  to  such  charitable 
purposes  merely  as  are  to  be  carried  into  execution  in  England. 
Whilst  therefore  there  is  nothing  in  the  act  to  prevent  bequests  Money  be- 
of  personalty  by  persons  in  England,  for  the  purpose  of  being  Fn^land.\o  be 
laid  out  in  lands  or  heritable  securities  in  Scotland;  Oliphant  lands ?n "£01- 
V.  Hendrie,  1  B.  C.  C.  571 ;  Mackintosh  v.  Townsend,  16  Ves.  ^and. 
3*0;  Att.  Gen.  v.  Lepine,  19  Ves.  309  ;  S.  C.  2  Swanst.  181 ; 
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[Bk.  II- 


Sechon  I. 


Proceeds  of 
land  in  Eng- 
land to  be  ap- 
{>lied  in  Scot- 
and. 

Wills  by 
Scotchmen  in 
thif  country. 


and  1  Wils.  C.  C.  465 ;  a  devise  of  lands  in  England^  which  are  to 
be  soldy  and  the  proceeds  applied  to  a  charity  in  Scotland,  is 
void;  Curtis  v.  Hutton,  14  Ves.  537. 

But  where  a  Scotchman  makes  his  will  in  England,  and  di- 
rects that  his  personalty  shall  be  laid  out  in  the  purchase  of 
real  estate  generally,  without  indicating  any  particular  locality, 
the  intention  must  be  sought  for  in  the  words  of  the  will  itself 
without  reference  to  extraneous  circumstances ;  and  if  the  court 
cannot  collect  from  any  part  of  the  will,  that  it  was  the  meaning 
or  was  in  the  contemplation  of  the  testator  that  his  trustees 
should  have  an  option  of  purchase  either  in  England  or  Scotland, 
the  bequest  will  be  void.  At  the  same  time,  it  is  unnecessary  that 
this  option  should  be  given  in  positive  and  distinct  terms ;  though 
the  mere  circumstance  that  the  objects  of  the  charity  are  exclu- 
sively Scotch,  or  that  the  testator  has  intrusted  the  conduct  of 
its  administration  to  persons  resident  in  Scotland,  would  not  be 
sufficient  for  that  purpose;  Att.  Gen,  v.  Mill^  3  Russ.  328; 
affirmed  in  Dom.  Proc.  5  Bl.  N.  R.  593.    And  here  it  may  be 
well  perhaps  to  add,  that  by  the  law  of  Scotland  land  cannot  be 
given  to  all  sorts  of  charity.    See  16  Ves.  337;  and  McDoualls 
Institutes. 

Where  a  foreign  charity  (and  a  Scottish  one  is  such)  is  to 
Quest  to  a  be  established,  the  court  of  Chancery  does  not  take  into  its 

oreign  c  an  y.  ^^^^^  hands  the  administration ;  but  directs  payment  of  the 
money  to  the  persons  whom  the  testator  has  selected  as  the  in- 
struments of  his  benevolence.  The  court  in  fact  has  no  juris- 
diction: it  belongs  to  the  foreign  tribunals  to  determine  re- 
specting the  foundation  and  establishment  of  a  charity  of  this 
description  ;  Provost^  %c.  of  Edinburgh  v.  Aubery,  Amb.  236 ; 
'  Att.  Gen.v.  Lepine,  2  Swan.  181;  Emery  v.  Hill,  1  Russ.ll2(a), 
and  cases  cited  there ;  also  Collyer  v.  Burnett,  1  Tam.  79. 


Mode  of  deal- 
ing with  abe- 
luest  to  a 


(a)  In  this  case  the  fimd  was 
ordered  to  be  paid  on  a  cause 
petition,  though  it  had  not  been 


served  upon  the  Attorney  General, 
or  any  other  party  to  the  suit;  see 
1  Russ.  117. 
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SECTION  II. 

Restricted  operation  of  the  Mortmain  Act, 

Besides  this  partial  freedom  from  restraint^  which  has  been   Limits  to  the 
expressly  introduced  into  the  statute^  the  limited  application  excepdoM!*^ 
of  the  act  itself,  or  a  subsequent  relaxation  of  its  policy  or  dis- 
cipline will  furnish  other  instances  of  exemption.    The  present 
section  will  be  confined  to  a  consideration  of  the  former. 

In  its  causes,  its  objects,  its  provisions,  its  qualifications,  and 
its  exceptions,  the  Mortmain  Act  is  a  law  wholly  English,  calcu* 
lated  for  purposes  of  local  policy,  complicated  with  local  es- 
tablishments, and  incapable,  without  great  incongruity  in  the 
efiect,  of  being  transferred  as  it  stands  into  the  code  of  any 
other  country.  Per  Sir  Wm.  Grant  in  Att.  Gen.  v.  Stewart^ 
2  Mer.  163,  4. 

As  therefore  no  act,  corresponding  with .  this  statute,  has  Ireland. 
been  passed  in  the  Irish  legislature  before  the  union,  or  by  the 
Parliament  of  the  United  Kingdom,  with  reference  to  Ireland 
since,  gifts  of  land  or  of  money  to  be  laid  out  in  lands  in  that 
country,  are  perfectly  valid  (a) ;  Campbell  v.  Earl  of  Radnor, 
1  B.  C.  C.  271 ;  Att.  Gen.  v.  Power,  1  Ball.  &  B.  154. 

So  also  with  respect  to  any  of  the  British  Colonies,  to  which  Colonie*. 
the  act  is  altogether  inapplicable ;    Att.  Gen.  v.  Stewart,  2 
Mer.  143. 

It  should  be  observed,  however,  that  the  statute  of  Mort- 
main has  recently  been  extended  to  Ireland,  by  the  2&3  W.  4, 
c.  115,  so  far  as  respects  some  gifts  which,  being  deemed  super- 
stitious, were  not  allowed  to  take  effect  before  that  act,  but 
which  were  then  authorized  by  it.  See  a  statement  of  the  act 
at  the  latter  end  of  chapter  4. 

(a)  Charities  in  Ireland  are  ad-     the  40  G.  3,  c.  75. 
ministered  by  commissioners  under 
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[Bk.  II. 


UOD. 


SncTioKin.         1'he  custom  of  London  appears,  as  to  lands  within  the  city, 
Coitomof  Lon-  ^  ^^^^  ^^H  considered  too  strong  for  the  statute  to  overcome, 

though  not  as  to  such  real  estate  as  a  freeman  may  be  entitled 
to  out  of  London  (a) ;  1  Bro.  Abr.  556 ;  1  Bac.  Abr.  681 ; 
Middleton  v.  Cater,  4  B.  C.  C.  409. 

Nevertheless  it  seems  clear  upon  principle,  that  lands  within 
the  city  are  not  protected  from  the  operation  of  the  act  It  is  in- 
deed difficult  to  conceive,  how  any  antecedent  custom  could  be 
successfully  opposed  to  a  subsequent  prohibitory  enactment, 
which  to  a  certain  extent  the  Mortmain  Act  is.  This  view  of  the 
case  is  supported  by  the  Statute  of  Superstitious  Uses,  in  which 
there  is  an  express  saving  of  ancient  customs,  in  the  absence 
of  which  there  can  be  little  doubt  that  the  act  would  have  been 
of  universal  application.     See  23  Hen.  8,  c.  10,  s.  5. 


SECTION  III. 


Distinct  Statutable  exceptions. 


Exemptionf 
onder  various 
acts  of  parlia- 
ment. 


Land  &x  upon 
charitable  lands 
allowed  to  be 
redeemed. 


The  following  are  some,  though  not  all  of  the  exemptions, 
which  have  been  created  subsequently  to  the  statute.  Indeed 
every  act,  authorizing  a  cani^,  railway,  or  other  similar  under- 
taking, may  in  some  degree  be  said  to  bear  that  character. 
See  Gray  v.  Chaplin,  2  Russ.  126. 

By  the  42  Geo.  3,  c.  116,  s.  50,  money  may  be  given  hj 
any  person  or  persons  (by  will  or  otherwise)  or  by  any  bodies 
politic  or  corporate,  or  companies,  for  the  purpose  of  applying 
the  same  in  redemption  of  the  land  tax  charged  on  heredita- 
ments settled  to  charitable  uses. 


(a)  It  is  rather  a  singular  fact 
that  some  of  the  city  customs  are 
governed  and  affected  by  the  cir- 
cumstance that  formerly  the  citizens 
of  London  had  no  regard  at  all  to 
real  estate,  for  they  did  not  sup- 


pose any  freeman  of  London  would 
purchase  such  estate,  but  would 
employ  his  whole  fortune  and 
stock  in  trade  for  the  benefit  of 
commerce ;  1  £q.  Ga.  Abr.  150. 
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By  the  43  Geo.  3,  c.  107  (re-enacting  so  much  of  the  2  &  3     SicnoN  m. 
Anne,  ell   (a),  and  the  1  Geo.  1,  st.  2,  c.  10,  which  had  in  ^ 

effect  been  repealed  by  the  9  Geo.  2,  c.  36),  all  persons  having  ^.^    ^  . 
in  their  own  right  any  estate  or  interest  in  possession,  reversion,  to  be  made  to 

.     ,      J         ^  ^  a^     •  1      Queen  Anne'f 

or  contingency,  m  lands  or  tenements,  or  any  property  m  goods  bounty  by 
and  chattels,  and  not  being  under  disabilities,  may  by  deed  o^y*^}, 
inrolled  under  27  H.  8,  c.  16,  or  by  will  duly  executed,  give 
and  grant  to  the  governors  of  Queen  Anne's  bounty  and  their 
successors,  such  their  estate,  interest,  or  property,  for  and 
towards  the  augmentation  of  the  maintenance  of  such  ministers 
oflSciating  in  such  church  or  chapel,  where  the  liturgy  and 
rites  of  the  established  church  are  used  or  observed,  and  having 
no  settled  competent  provision  belonging  to  the  same,  and  to 
be  for  that  purpose  applied,  according  to  the  will  and  intention 
of  the  benefactor,  and  in  default  of  any  direction  by  him,  in 
such  manner  as  in  the  latters  patent  of  Queen  Anne,  should 
be  directed  or  appointed ;  and  the  governors  are  empowered 
to  accept  such  gifts  and  to  make  purchases  without  license  in 
Mortmain. 
Sect.  2.     The  act  under  recital  then  proceeds  to  enlarge  the  Power  of  ex- 

'^  ^  change  asto 

power  of  exchanging,  given  by  the  1  Geo.  1,  c.  10,  s.  13,  livings  or  cures 
which  had,  with  the  concurrence  of  the  governors  of  Queen  *^^*° 
Anne's  bounty,  and  the  incumbent,  patron,  and  ordinary  of  any 
augmented  living  or  cure,  permitted  all  or  any  part  of  the  estate 
settled  for  the  augmentation  thereof  to  be  exchanged  for  any 
other  estate  in  lands  or  tithes  of  equal  or  greater  value.  This 
power  it  extends  so  as  to  take  in  all  the  messuages,  buildings, 
and  lands  belonging  to  every  augmented  living  or  cure. 

Sect.  3.    The  act  lastly  empowers  the  said  governors  in  Power  to  build 
order  to  promote  residence  to  build  or  purchase  a  house  for  the  house  for  the 
minister  in  certain  cases.  ™^^'- 


(a)  By  this  act  all  first  fruits  object  which  was  further  provided 

and  tenths  were  granted  to  the  for  by  the  6  Anne,  c.  27;  the  1 

coiporation  of  Queen  Anne's  boun-  Geo.  1,  s.  2,  c.  10 ;  and  the  3  Geo. 

ty.    Afterwards,  indeed,  by  the  5  1,  c.  10.    In  all  these  acts,  how- 

Anne,  c.  24,  smaU  livingd  were  dis-  ever,  the  same  end  was  in  view, 
charged  from  these  burthens,  an 
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Section  in. 


Gifts  of  per- 
sonal estate  to 
Queen  Anoe*s 
bounty  author- 
ixed  without 
deed  inroUed. 


By  the  45  Geo.  3,  c.  84,  s.  3,  persons  were  authorized  to  give 
their  personal  estate  to  the  governors  of  Queen  Anne's  bounty 
to  be  by  them  disposed  of  according  to  law,  without  deed,  in- 
rolled  or  not  inrolled  in  like  manner  as  they  might  have  done 
either  by  deed  inrolled  or  otherwise,  before  the  passing  of  the  act 


Certain  gifts  to 
whomsoever 
jnade  for  build- 
ing or  pur- 
chasing 
churches  or 
chapels  belong- 
ing to  the 
EsUblished 
church  au- 
thorized to  a 
limited  extent. 


The  limit. 


Same  person 
confined  to  one 
gift. 


By  43  Geo.  3,  c.  108,  (in  extension  of  the  17  Geo.  8,  c  53, 
8. 10,  and  the  21  Geo.  3,  c.  66,  whereby  the  former  act  had 
been  amended  and  explained),  persons  having  in  their  own 
right  any  estate  or  interest,  in  possession,  reversion,  or  con- 
tingency in  lands  or  tenements,  or  any  property  in  goods  and 
chattels,  and  not  being  under  disabilities,  may,  by  deed  in- 
rolled  (in  England,  under  27  H.  8,  c.  16,  and  in  Ireland, 
under  10  C.  1,  st.  2,  c.  1,  s.  17),  or  by  will,  such  deed  or  will 
being  duly  executed  three  months  at  least  before  their  decease, 
including  the  days  of  execution  and  death,  give  and  gr€aU  to 
any  person  or  persons,  or  body  politic  or  corporate,  their  heirs 
and  successors  respectively,  such  their  estate  or  interest  iii 
any  lands  or  tenements  not  exceeding  five  acres,  or  goods  and 
chattels,  not  exceeding  in  value  £500,  for  or  towards  erecting, 
rebuilding,  repairing,  purchasing,  or  providing  any  church  or 
chapel,  where  the  rites  of  the  established  church  are  observedf 
or  any  house  for  the  minister's  residence,  or  any  outbuildings, 
offices,  church-yard,  or  glebe,  for  the  same  respectively.  And 
it  is  directed  that  the  estate  or  interest  so  conveyed,  should  be 
for  those  purposes  applied,  according  to  the  will  of  the  bene- 
factor, the  consent  and  approbation  of  the  ordinary  being  first 
obtained ;  and  in  default  of  any  direction,  then  in  such  manner 
as  shall  be  appointed  by  the  patron  and  ordinary,  with  the 
consent  and  approbation  of  the  incumbent.  And  the  grantees 
are  empowered  to  accept  such  gifts,  and  to  make  purchases 
without  license  in  Mortmain. 

By  sect.  2  it  is  provided,  that  no  more  than  one  such  ^ft  or 
devise  shall  be  made  by  any  one  person  (a),  and  that  if  any 

(6)  Qamre  as  to  the  effect  of  this  ftoMdescriptionB  of  property,  though 
prohibition.  Would  it  prevent  separately  within  the  prescribe 
gifts  by  the  same  individual    of    limit? 
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such  gift  or  devise  shall  exceed  the  quantity  or  amount  spe-     Section^ 
cifiedy  the  same  shall  nevertheless  be  good  pro  tantOf  and  the 
Lord  Chancellor    may   allot  and  reduce   such    quantity    or 
amount  as  most  convenient. 

By  sect.  3,  it  is  provided,  that  no  glebe  containing  upwards  Extent  of  ad- 
of  fifty  acres,  shall  be  augmented  with  more  than  one  acre,  but  made  to  some 
that  any  excess  may  be  in  like  manner  reduced  by  the  Lord  S^^^* 
Chancellor. 

By  sect.  4,  small  plots  of  ground  in  Mortmain,  not  exceeding  Plot«  of  not 

,  .  more  than  one 

one.acre,  convenient  to  be  annexed  to  some  church,  chapel,  or  acre  may  be 
house  of  residence,  or  convenient  to  be  employed  as  the  site  of  Changed  by 
some  such  church,  chapel,  or  house  afterwards  to  be  erected,  and  cofpo'a^o*. 
for  the  necessary  and  commodious  use  and  enjoyment  thereof, 
may  by  deed  as  aforesaid  and  either  by  way  of  exchange  or 
benefaction^  be  for  those  purposes  conveyed  by  corporations, 
and  the  grantees  are  authorized,  without  license,  to  hold  the 
same  with  consent  of  the  incumbent,  patron,  and  ordinary. 

By  the  51  Geo.  3,  c.  115,  the  crown  is  authorized  to  make  Crown  lands 

grants  under  the  great  seal,  or  the  seal  of  the  duchy  and  county  be  eranted  to  a 

palatine  of  Lancaster,  of  all  its  estate,  interest,  or  property  in  (;^|!jl,^J^^ 

any  lands  or  tenements  within  the  survey  of  the  court  of  Ex-  mentioned  in 

1         p  T  last  slated  act. 

chequer,  or  of  the  duchy  of  Lancaster,  not  exceeding  in  any 
one  grant  five  acres,  for  or  towards  the  purposes  specified  in 
the  43  Geo.  3,  c.  108. 

And  by  sect.  2,  power  is  given  to  all  persons  and  corporate  All  persons  au- 
bodies  having  the  entire  fee  simple  of  any  manor,  by  deed  under  ^cert^**n^t 
the  hands  and  seals  of  such  persons,  or  under  the  seals  of  such  ^®'  of  acres 

'■  from  the  waste 

bodies  corporate,  and  inrolled  in  the  court  of  Chancery,  to  of  a  manor  for 
grant  to  the  rector,  vicar,  or  other  minister  of  any  parish  church,  chapel, 
church,  or  to  the  curate  or  minister  of  any  chapel,  and  their  °'  ^^^'i^- 
successors,  any  pieces  of  land,  not  exceeding  five  acres  (a), 
parcel  of  the  waste  of  such  manor,  and  lying  within  the  parish 

(a)  By  the  17  Geo.  3,  c.  53,  8.  with  the    single    restriction    that 

31,      ecclesiastical      corporations,  sufficient  should  be  left  for  the 

seized  of  manors  were  empowered  commoners.     The    enactment    in 

to  grant  any  parts  of  the  waste  or  the  text  appears  to  have  repealed 

common    lands    lying    convenient  the  power  so  given. 
for  the    minister's  residence,  &c. 
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Section  ni.  where  such  church  or  chapel,  or  within  any  extra-parochial 
district  wherein  any  such  chapel  shall  be  intended  to  be 
erected,  for  the  purpose  of  erecting  thereon,  or  enlarging  any 
such  church  or  chapel,  or  for  enlarging  a  church-yard,  or 
burying-ground  for  such  parish,  or  extra-parochial  place,  or 
for  a  glebe  for  the  rector,  vicar,  curate,  or  other  minister,  to 
erect  a  house  or  other  buildings  thereon,  or  make  other  con- 
veniencies  for  residence,  discharged  from  all  rights  of  common 
thereon. 
Gifts  confined  The  act  then  contains  a  proviso  confininfr  the  benefit  of 
lithed  church,  any  such  grants  to  churches  and  chapels  belonging  to  the  Es- 
tablished church. 

Limited  powers  By  the  55  Geo.  3,  c.  147,  power  is  given  to  incumbents, 
give"to*b^m-  ^^  ^^  Consent  of  their  patrons  and  bishops,  to  exchange 
^^^  parsonage  houses  and  glebe  lands,  not  exceeding  for  any  one 

benefice,  &c.  thirty  acres  in  the  whole,  for  other  houses  and 
lands  convenient  and  of  equal  value;  the  former,  except  in  cer- 
tain cases,  to  be  subject  to  the  tithe  of  the  latter. 
Of  purchase.  By  sect.  6,  where  the  glebe  does  not  exceed  five  acres,  they 

are  enabled,  with  the  consent  of  their  patrons  and  bishops,  to 
purchase,  for  actual  residence  and  occupation  only,  any  land  not 
exceeding  in  the  whole  twenty  acres,  whether  within  the  local 
limits  of  the  benefice,  perpetual  curacy,  or  parochial  chapelry, 
or  not,  but  so  as  to  be  convenient  for  building  a  parsonage  or 
glebe  house,  and  for  gardens  and  glebe  thereof,  or  for  any  of 
those  purposes ;  such  land  being  of  freehold  tenure  or  copyhold 
of  inheritance,  or  for  life  or  lives,  holden  of  any  manor  or  lord' 
ship  belonging  to  the  benefice  (a),  the  same  to  be  for  ever  there- 
after annexed  to.  the  .benefice,  perpetual  curacy,  or  parochial 
chapelry ;'  and  if  previously  copyhold,  to  be  for  the  future  of 
freehold  tenure. 
Incumbent  em-  Power  is  also  given  by  sect  4,  to  incumbents  of  benefices  &c. 
nexlands,  £^!  of  orto  which  any  manor  is  parcel  or  appurtenant,  to  give  andan- 
^J!^^^^^^  *°  w^*  for  ever  to  such  benefices  &c.,  with  consent  of  their  patrons 

certain  cases.  ' 

and  bishops,  any  land  however  usually  granted  or  demised,  and 


(a)  See  the  6  Geo.  A,  c.  8,  stated  post  p<  144. 
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whether  lying  within  the  local  limits  of  such  benefices,  &c.  or     Section  m. 
not,  but  without  prejudice  to  existing  interests.  '^ 

And  by  the  next  sect,  owners  in  fee  simple,  and  cor-  Also  ownere  of 
porations,  with  or  without  confirmation,  are  enabled  where  porations. 
there  shall  be  none  or  only  an  inconvenient,  small,  and 
iDCommodiously  situated  parsonage  or  glebe  house,  to  give 
and  annex  with  the  like  consent  any  messuage,  outbuildings, 
garden  and  croft,  whether  lying  within  the  local  limits  of  the 
benefice  or  not,  but  so  as  to  be  conveniently  used  for  residence. 

A  power  to  mortgage  for  the  purpose  of  any  such  exchange  Mor^^age  of 
or  purchase  as  before  mentioned  is  also  given  to  incumbents  and^o^what  ex- 
by  8.  7,  to  the  extent  of  two  years'  income.  tentaUowed. 

By  sect.  12  owners,  trustees,  and  others  are  empowered  to  Conveyances 
convey  to  incumbents  either  by  way  of  sale  or  exchange  any  to  what"xtent. 
lands  not  exceeding  twenty  acres  (a) ;  but  by  the  next  sect 

.•  1      ••      J •  1  i_*i»»ai«        Persons   nnder 

corporations,  chanty  trustees,  and  persons  havmg  limited  in-  disabUides  re- 
terests  or  being  under  disabilities  are  forbidden  to  sell  or  convey  "^^^'^d. 
(except  in  exchange),  more  than  five  acres. 

Provision  is  then,  by  sect.  15  &  16,  made  for  giving  of  six  Notice  of  sale 
calendar  months'  notice,  in  case  of  any  intended  sale  or  exchange,  and^consent 'of 
and  also  prescribes  a  mode  of  obtaining  the  consent  of  the  ^"**°P' 
bishops,  who  are  to  issue  commissions  of  inquiry  into  the  ad- 
vantages and  convenience  of  such  proposed  exchanges  or  pur- 
chases. 

The  next  sect,  guards  against  the  case  of  a  patron  being   ^}^^^  ^^^^ 

disability. 

under  disability. 

The  act  then  by  sect.  18  provides  for  the  consent  of  the  Consent  of 

crown  when  having  the  patronage  or  livings.  vided  for  when 

It  further  enacts,  that  all  deeds  and  instruments  executed  in  '^^T^  ^ 

Deeds  to  be 

pursuance  of  the  act  shall  within  twelve  months  firom  their  deposited  in 
respective  dates  be  deposited  with  the  registrars  of  the  Diocesan  courts,  and 
Courts  or  the  Courts  of  Peculiars  to  be  there  preserved,  ofiice  ^^f"°^^*^"' 
copies  being  admitted  as  evidence.  Office  copies. 

It  also  provides  by  sect.  20,  (but  which  clause  was  subse-  Certain  forms 
quently  repealed  by  the  1  Geo.  4,  c.  6),  for  the  use  of  such 

(a)  Does  this  section  altogether  harmonize  with  some  of  the  preced- 
ing parts  of  the  act  ? 
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Sbction  m. 


Produce  of 
timber  may  be 
applied  in  ex- 
cnange  or  pur- 
chase  of  house 
or  glebe. 


Gifts  by  private 
iodividuaus  to 
commissioners 
for  building 
churches  au- 
thorized. 


Also  by  com- 
missioners of 
woods  and 
forests,  lord 
commissioners 
of  treasury  and 
his  majesty. 


Parishes,  &c. 
compellable  to 
furnish  land. 

Sites  author- 
ixed  to  be  sold 
by  corporations 
tenants  for  life, 
&c.,  and  trus- 
tees. 


forms  of  consent,  mortgage,  &c.  contained  in  the  schedules  to 
the  17  Geo.  3,  c.  53,  and  21  Geo.  3,  c.  66,  as  should  be  appli- 
cable to  the  provisions  of  the  then  act,  and  with  such  variations 
as  should  render  them  so  applicable. 

This  act  is  extended  by  the  «56  Geo.  3,  c.  52,  so  as  to  autho- 
rize the  incumbent,  with  the  consent  of  his  patron  and  bishop, 
to  apply  money  arising  from  the  sale  of  timber  for  or  towards 
the  exchange  or  purchase  of  a  parsonage-house  or  glebe  lands. 

By  the  58  Geo.  3,  c.  45,  s.  33,  the  commissioners  for  the 
building  of  churches  are  authorized  to  accept  from  persons  wil- 
ling to  give  the  same,  any  buildings  fit  to  be  used  or  converted 
into  additional  churches  or  chapels,  and  any  lands  proper  for 
the  sites  of  such  churches  or  chapels,  not  exceeding  in  quantity 
in  any  one  place  what  may  be  sufficient  for  building,  providing 
a  church-yard,  and  making  proper  approaches ;  and  also  any 
house  or  garden,  not  exceeding  ten  acres  in  the  whole,  for  the 
residence  of  the  incumbent,  or  any  land,  not  exceeding  ten  acres, 
for  erecting  and  making  such  residence  and  glebe. 

By  sect.  34,  power  is  also  given  to  the  Commissioners  of 
Woods  and  Forests  with  the  consent  of  the  Lord  High  Trea- 
surer, to  the  Lords  Commissioners  of  the  Treasury,  to  the 
King  by  grant  signed  by  his  Chancellors  of  the  Duchies  of 
Lancaster  and  Cornwall  respectively,  or  for  any  bodies  corpo- 
rate to  grant  any  such  buildings  or  sites  for  building,  with  or 
without  cemeteries  thereto,  or  any  house  and  garden  for  the 
residence  of  the  incumbents. 

By  sect.  35,  parishes  and  extra  parochial  places  are  compel- 
lable to  furnish  sites  when  required  by  the  commissioners. 

And  by  sect.  36,  corporate  bodies,  persons  having  limited  in- 
terests, and  trustees '  are  empowered  to  sell  and  convey  sites 
(which  if  copyhold  must  be  enfranchised)  to  the  commissioners, 
by  a  form  provided  by  the  act,  such  sales  being  by  subsequent 
sections  even  rendered  compulsory  upon  the  owners  of  property. 


By  whom  also  By  the  59  Geo.  3,  c.  134,  s.  15,  corporate  bodies,  and  all 
ronage  may  be  persons  mentioned  in  sect.  36  of  the  former  act  are  empowered 
gnrcn  up.  ^  ^^^^  ^^  rights  of  patronage  to  the  commissioners,  or  enter 
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into  any  agreements  with  them  relating  thereto,  and  also  to  SEcnoNm. 

endow  chapels  built  with  the  pew-rents.  Sales  of  land 

And  by  sect  37,  the  58  Geo.  3,  is  extended  so  as  to  take  y°^"5y' 
in  sales  of  land  for  the  purpose  of  being  used  as  burying- 
places  only. 

By  the  1  &  2  Geo.  4,  c.  92,  exchanges  are  further  pro-  Powenofez- 
moted.     In  particular  trustees  of  land,  &c.  held  for  charitable  ^J^,^  ^^ 
purposes  are  empowered  to  exchange  the  same,  without  any  extended  to 
limit  as  to  quantity,  for  other  lands  &c.,  under  the  restrictions 
and  according  to  the  provisions  of  the  act,  which  are  very 
similar  to  those  contained  in  the  55  Geo.  3,  except  that  three 
months'  notice  is  substituted  for  six. 

The  Bishop  of  the  diocese  upon  application  to  him  is,  if  he  Certain  reqni- 
should  so  think  fit,  to  issue  a  commission  to  inquire  whether  complied  with. 
the  exchange  would  be  beneficial  to  the  charity,  and  if  he 
should  be  satisfied  upon  that  point,  then  the  lands,  &c.  are  to 
be  conveyed  by  deed  of  bargain  and  sale,  inroUed  within  six 
calender  months  after  date,  whereof  there  are  to  be  two  parts 
both  executed  by  the  bishop,  and  a  transcript  registered  in  his 
diocesan  court  with  other  formalities. 

By  the  8  Geo.  4,  c.  72,  (in  extension  of  the  58  Geo.  3,  &  59  Officew  of  pub- 

Geo.  3,)  certain  ofiicers  of  the  ordnance,  and  other  public  de»  corporations, 

partmente,  corporate  or  collegiate  bodies,  sole  corporations,  &el'o?Xi4. 

trustees,  cniardians,  commissioners  or  others  havinc  the  mansLse-  ties  and  public 

'  ^  '  .  ©  -©       institutions  em- 

inent of  hospitals,  schools,  charitable   foundations,  or  other  powered  to 

public  institutions,  are  authorized  to  convey  any  fireehold,  or,  when  for^^bmldlnff 
the  lord  is  willing  to  enfi'anchise,  any  copyhold  hereditaments  ^StouTcon^' 
for  building  or  enlarging  churches,  chapels,  cemeteries,  &c.,  adoration. 
or  for  parsonages,  or  the  ministers'  residence,  such  conveyances 
to  be  made  to  the  commissioners,  or  to  persons  specified  by 
them,  under  the  recited  or  the  then  act,  all  such  gifts  being 
allowed  to  be  made  mthout  any  valuable  consideration  what- 
ever,  the  parties  convejring  being  indemnified  by  the  act. 

A  form  of  conveyance  is  then  prescribed,  and  it  is  declared  Form  andef- 
that  such  conveyances  shall  be  a  complete  bar  to  all  estates  ?^*  ®^  convey- 


ance. 
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SicnoN  in.     tail,  and  other  estates,  rights,  titles,  trusts,  interests,  and  incum- 
brances whatsoever. 

Extennon  of  fiv  the  4  Ueo.  4,  c.  86,  s.  29,  &  5  Geo.  4,  c.  8,  the  55  Geo.  S, 

55  G.  3,  to 

Ireland.  c.  147  is  extended  to  Ireland. 


£xcbang|e8  al- 
lowed without 
reatiictioDin 
point  of 
quantity. 


The  6  Geo.  4,  c.  8,  further  extends  the  55  Geo.  3  ;  it  enlarges 
the  power  of  exchanging  glebe  lands  for  others  of  equal  value 
to  any  number  of  acres,  subject  to  the  provisions  both  of  the  55 
&  also  the  56  Geo.  3 ;  and  allows  exchanges  to  be  made,  with 
consent  of  the  lord  of  the  manor,  for  lands  &c.  that  are  copy- 
hold, though  not  held  of  a  manor  belonging  to  a  benefice;  the  pre- 
mises  taken  in  exchange  to  become  freehold,  and  those  conveyed 
in  exchange  to  become  copyhold.  It  also  reduces  the  notice 
required  by  the  55  Geo.  3,  from  six  to  three  calender  months. 

Corporatiouf,  By  the  7  Geo.  4,  c.  66,  corporations,  charity  trustees,  and  all 
teesTuad  idl  persons  under  disabilities  are  authorized  to  seU  lands,  without 
^**wered*to"  II  ^^^triction,  for  the  purposes  of  the  several  acts  passed  for  pro- 
lands  forsimilar  moting  the  building  and  enlarging  of  churches  &c.,  the  pur- 
0  chase  money  to  be  subject  to  the  direction  of  the  courts  of 
Chancery  in  England  and  Ireland,  (a) 

Abo  to  ex-  By  the  general  act  also  for  facilitating  exchanges  of  lands 

mon  field  lands  lying  in  common  fields  (4  &  5  W.  4,  c.  30)  such  corporations, 

^^^1:.'^^    trustees,  and  others  are  empowered  to  grant  and  convey  any 

quantity  of  land  lying  in  common  fields  for  other  land,  whether 

lying  in  the  same  or  any  other  common  fields,  or  for  any  inclosed 

land  lying  within  the  same  or  any  adjoining  parishes,while  by  sectS 


(a)  These  are  all  the  statutes 
connected  with  the  subject  of 
church  accommodation,  which  it  has 
been  thought  material  to  notice. 
They  have  for  the  most  part  been 
stated  very  briefly,  it  not  being 
intended  to  give  more  than  their 
general  outline.  This,  if  correctly 
represented,  is  perhaps  of  greater 
utility  than  a  fuller  statement, 
which  however  copious,  would  not 
do  away  with  the  necessity  of 
reference  to  the  statute  book,  to 


dispense  with  which  nothing  short 
of  a  verbatim  copy  would  be  suffi- 
cient. The  plan  here  pursued  has 
this  advantage;  the  general  effect 
of  each  statute  being  previously 
laid  open,  it  enables  the  student 
when  he  comes  to  look  into  the 
acts  themselves,  to  pass  at  once  to 
the  particular  clauses  and  provi- 
sions, and  so  gives  him  a  facility  of 
mastering  the  details  which  he 
would  not  otherwise  possess. 
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they  are  authorized   to  grant  and  convey  any  land,  which  it     Section  ni. 
may  be  desirable  to  exchange,  for  or  in  lieu  of  land  lying  in 
such  common  fields. 

By  sect  5  the  consent  of  the  patron  and  bishop  is  rendered  Consent  of 

,  patron  and 

necessary  for  effectuating  exchanges  of  land  held  in  right  of  the  bishop  with 

"■         1  respect  to 

Church.  church  lands. 

The  act  then  prescribes  a  form  of  exchange,  and  in  certain  Certain  forms 

/*       n  1...         1.1...  J.  X.         and  formalitici. 

cases  some  tew  iormahties  which  it  is  unnecessary  to  particu- 
larize. 

There  is  a  clause  towards  the  conclusion  of  the  act,  directing  Application  of 
that  all  money,  to  be  received  by  persons  under  disabilities  for  for  equality  of 
equality  of  exchange,  shall  be  paid  into  the  bank  for  the  pur-  ®*^  ^^^' 
pose  of  redeeming  incumbrances,  or  of  being  converted  into 
land  under  the  direction  of  the  Court  of  Chancery. 

By  sect  28  the  act  is  expressly  confined  to  England  and 
Wales. 

By  the  4  &  5  W.  4,  c.  76  (following  up  the  13  &  14  Car.  2,  Workhouses 
c  12,  the  9  Geo.  1,  c.  7,  the  22  Geo.  3,  c.  83,  and  the  59  Geo.  *'*^^'-       . 
3,  c.  12)  real  estate  may,  to  a  certain  extent,  be  held  and  ac- 
quired by   the  Poor  Law  Commissioners,  for  workhouses,  or 
otherwise  for  the  benefit  of  the  poor. 

By  the  13  Geo.  2,  c.  29,  the  Foundling  Hospital  is  em-  Foundling 
powered  to  hold  lands  in  Mortmain  to  a  limited  extent.  ^^^^ ' 

By  the  32  Geo.  2,  a  similar  privilege  is  granted  to  the  London 
London  Hospital. 

By  the  9  Geo.  3,  c.  31,  the  Magdalen  Hospital  is  authorized  Magdalen 
to  purchase  or  receive  lands  of  any  value. 

By  the  17  Geo.  3,  c.  71,  Rugby  School  has  been  also  ex-  Rugby  school. 
empted,  though  in  a  very  minor  degree. 

By  the  19  Geo.  3,  c.  23,  (in  extension  of  the   12  Geo.  2,  Bathinfir- 
c  31)  the  Bath  Infirmary  has  received  the  like  immunity,  but  in 
a  somewhat  fuller  manner. 

By  the  51  Geo.  3,  c.  105,  the  Commissioners  of  the  Royal  Royal  naval 

asylum. 

Naval  Asylum  may  hold  such  lands  without  any  restriction. 

By  the  5  Geo.  4,  c.  39,  (in  extension  of  the  26  Geo.  2,  c.  22,  »"^*» 

^  y  »  \  #7   museum. 

L 
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County  lunatic 
asylums. 

Grwnv'ich 
}to.->p;tal. 

5^amen's 

hospital 

society. 


St.  George's 
hospital. 
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8.  14)  the  same  unlimited  privilege  has  been  conferred  upon 
the  British  Museum. 

By  the  9  Geo.  4,  c.  40,  s.  J25,  county  lunatic  asylums, 
jrenerally,  have  been  granted  similar  immunity. 

By  the  10  Geo.  4,  c.  2^)^  s.  37,  Greenwich  Hospital  has 
been  phiced  upon  the  same  footing. 

By  the  ^  &  i  W.  4,  c.  1),  this  privilege  has  been  extended 
to  the  Seamens'  Hospital  Society,  though  accompanied  with 
a  limit  which  may  almost,  however,  be  said  to  be  nominal. 

By  the  4  W.  4,  c.  38,  St.  George's  Hospital  has  been,  if 
possible,  still  more  favored. 


Operation  o 
limit  where  ex* 
isting. 


Here  it  should  be  remarked  with  respect  to  those  institutions 
which  have  been  restricted  in  their  acquisition  of  lands, 
although  the  observation  seems  almost  superfluous,  that  the 
limit  assigned  by  the  legislature  is  a  restraint  upon  the  founder 
only,  and  does  not  shut  out  such  institutions  from  the  enjoy- 
ment of  any  increase  in  value  of  the  lands,  which  may  arise 
subsequently  to  the  gift. 


Question  It  would  be  improper   to  pass  from   the  present  chapter 

raldev^can^  without  first  adverting  to  a  late  case,  in  which  the  court  of 
becoufinedu)  King's  Bench  expressed  an  opinion,  that  a  devise  of  real 
charities.  estate  to  such  charitable  uses  generally  as  A,  should  appoini^ 

could  not,  at  least  after  A.'s  death,  be  in  practice  cut  down  and 
confined  to  the  excepted  charities,  so  as  to  give  it  validity ; 
but  that  in  order  to  render  a  devise  of  lands  efiectual,  it  ought 
particularly  to  specify  such  privileged  objects  as  were  intended 
to  be  benefited;  Doe.  d.  Burdett,  v.  Wrighte,  2  B.  &  A. 
710.  The  particulars  of  this  case  will  be  given  in  a  subse- 
quent part  of  this  work,  to  which  the  reader  is  referred.  He 
will  there  see  that  the  case  is  not  considered  to  possess  any 
very  great  authority. 
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CHAPTER  III. 

GIFTS  WHICH  FROM  SOME  CIRCUMSTANCE  OR  ACCIDENT  CAN- 
NOT BE  APPLIED  OR  EXECUTED  IN  THE  MANNER  CONTEM- 
PLATED BY  THE  DONOR^  BUT  ARE  CARRIED  INTO  EFFECT 
CY  PRES  OR  IN  THE  WAY  OF  APPROXIMATION  UNDER  THE 
DIRECTION   OF   THE   COURT   OF    CHANCERY. 


Section.  I. — Non-Application  of  the  cypres  doctrine ,  and 

consequent  failure  of  the  charity. 

Section  II. — Cypres  doctrine  inadmissible  to  vary  the 

constitution  of   a  charity  on  grounds   of 
expediency  only. 

Section  III. — Analogous  operation  of  the  cy  pres  doc- 

trine. 

Section  IV. — Freedom  with  which  the  cypres  doctrine  is 

applied  in  the  absence  of  any  specific  in- 
tention. 


That  charities  are  in  law  favored  objects  nothing  can  prove  General  doo 
strongly  than  the  doctrine  we  are  now  about  to  discuss,  of  charities. 


That  doctrine  was  formerly  pushed  to  a  most  extravagant 

length;  but  is  now  much  restrained, the  following  distinction  Distinrtion ^. 

prevailing,  it  is  said,  on  the  subject.     If  there  be  a  definite  and  general 

charitable  purpose,  and  the  same  cannot  take  place  at  the  pro-  ^ 

per  thne,  the  courts  will  not  look  oill  and  substitute  another 

IS  tbey  once  did.   But  if  charity  be  the  general,  substantial  in- 
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tcntion ;  though  the  mode  by  which  it  is  to  be  executed  fails 
through  accident  or  other  circumstances,  the  court  will  find 
some  means  of  effectuating  that  general  intention ;  Att.  Gen.  v. 
Earl  of  Winchelsea,  3  B.  C.  C.  379 ;  Att.  Gen.  v.  MinshuUj 
4  Ves.  14 ;  Moggridge  v.  ThackweU^  7  Ves.  69,  82. 
GroQiMisupoD  In  resorting  therefore  to  the  principle  of  cypres^  the  courts 
proceeds.  have  been  guided  by  a  supposed  discovery  of  intention,  on  the 

part  of  the  donor,  to  devote  the  subject  of  his  gifl  at  all  events 
to  charity,  and  to  deprive  his  representatives  of  every  claim  to 
the  property.  Upon  this  supposed  indication  of  the  donor's 
will,  such  obstructions  as  may  occur  in  the  course  which  he 
has  himself  pointed  out  are  not  allowed  to  arrest,  but  merely 
to  turn  aside  the  flow  of  his  bounty :  whilst  if  no  course  has 
been  perceptively  directed  by  him,  a  channel,  by  which  his 
charity  may  be  rendered  both  beneficial  and  useful,  will  be 
marked  out  by  the  court.  Thus  it  is  well  established  that 
where  the  donor  has  left  the  selection  of  objects,  as  in  some 
cases ;  of  the  mode,  as  in  others ;  and  of  the  charities  themselves ; 
as  in  a  third  class  of  cases,  to  individuals  who  aflerwards  become 
incapable  of  executing  the  ofiSce  confided  to  them,  the  court  will 
take  upon  itself  to  act  in  their  stead.    See  7  Ves.  78. 

It  would  indeed  be  difficult  to  advance  any  proposition,  which 
is  more  firmly  established  in  Courts  of  Equity,  than  that  a  trust 
shall  not  be  allowed  to  fail  for  want  of  a  trustee :  and  although 
in  several  instances,  where  a  charitable  gifl  has  had  to  be  execu- 
ted cypres^  it  has  been  sought  to  have  limits  assigned  to  that 
proposition,  yet  the  rule  has  been  invariably  acted  upon.  Most 
of  those  cases,  it  must  be  admitted,  carry  the  doctrine  consi- 
derably beyond  what  is  allowed  where  private  interests  only 
are  concerned,  and  have  in  some  degree  to  draw  for  their  sup- 
port upoq  the  statute  of  charitable  uses ;  but  in  what  maimer 
soever  sustained,  they  serve  to  shew  how  deeply  rooted  the  rule 
has  become,  and  how  interwoven  it  is  with  the  very  genius  of 
equitable  jurisprudence. 

Consistently  also  with  the  principle  above  adverted  to,  is 
the  rule  of  construction  tiiat  where  the  donor  has  referred  to 
an  existing  paper  or  memorandum,  or  to  some  future  note  or 
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writing  for  a  full  indication  of  the  charitable  objects  which  he 
intends  to  benefit,  the  loss  or  non-existence  of  such  writing  or 
memorandum  will  form  no  hindrance  to  the  application  of  the 
doctrine  under  discussion.  Whether,  therefore,  the  specifica- 
tion of  charities  or  objects  fails  through  some  original  defect 
in  the  terms  of  the  gift,  or  through  some  subsequent  accident, 
omission,  or  circumstance,  makes  no  difference.  These  points 
will  be  fully  exemplified  in  the  several  instances  which  will  be 
presently  adduced. 

Having  premised  thus  much  we  may  proceed  to  consider  se- 
riatim the  several  cases  falling  within  the  present  chapter.  These 
appear  to  be  divided  into  four  several  and  progressive  stages.  The 
first  class  consists  of  those  in  which,  owing  to  the  very  special 
and  limited  purpose  had  in  view  by  the  donor,  the  court  has 
inferred  an  intention  on  his  part  of  confining  the  gift  to  that  pur- 
pose only,  and  so  precluding  any  other  application  of  the  pro- 
perty. The  consequence,  therefore,  of  its  refusal  to  put  in 
practice  the  cy  pres  doctrine  in  these  instances  has  been  that 
the  charity  has  failed  altogether.  The  second  class  comprehends 
those  in  which  the  court  has  refused  to  enlarge  the  basis 
or  constitution  of  a  charity  as  planned  by  the  donor,  so 
as  to  take  in  objects  not  contemplated  by  him,  upon  no 
other  ground  than  that  of  expediency.  The  third  embraces 
die  very  large  number  of  cases  in  which  the  court,  having 
collected  a  general  intention  of  charity  not  confining  itself  to 
the  particular  purposes  or  provisions  specified,  has,  when 
rendered  necessary  by  circumstances,  applied  either  the  whole 
or  a  part  of  the  property  to  the  same  or  to  some  similar  pur- 
poses, adhering  as  closely  as  possible  to  such  indications  as 
can  be  discovered  of  the  donor's  will.  In  the  fourth  and  last 
class  are  to  be  reckoned  those  which,  while  they  evince  a  de- 
sign of  devoting  the  property  entirely  to  charitable  purposes, 
contain  no  specific  directions  with  respect  to  its  application, 
and  so  leave  the  trustees  or  the  court  unfettered  in  the  choice 
<^  objects. 
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SECTION  I. 

Non-application  of  the  cy  pres  doctrine^  and  consequent  faibur^ 

of  the  charity. 


1.   Where  the  same  arises  from  the  specific  neUure  of  the 
purpose  pointed  out. 

S.  And  where  from  the  interposition  of  the  Mortmain  Act* 

Whew  the  in-        ^'   Where  the  same  arises  from  the  specific  nature  of  the 

lention  miut,     purpose  pointed  out,"]     In  reverting  to  the  distinction  which 

plidtly  fol-       has  been  stated  to  prevail  with  respect  to  the  doctrine  in  ques- 

^^  tion,  it  may  be  thought  that  the  first  branch  of  it  is  not  so  well 

established  as  the  other ;  and  perhaps,  apart  firom  those  cases 

which  are  afiected  by  the  statute  of  Mortmain,  there  is  but  one 

direct  and  prominent  authority  to  be  met  with  in  £ivor  of  the 

proposition. 

Beauest  for  ThiB  case  has  been  previously  noticed  when  speaking  of 

churcSfata       the  improvement  of  land  already  in  Mortmain.     The  specific 

particular         purpose  there  pointed  out  was  building  a  church  at  W.,  where 
Diace. 

the  chapel  then  was ;  and  the  bishop  having  as  patron  and 

parson  of  C.  opposed  the  erection  of  a  new  church,  unless  the 
surplus  could  be  applied  towards  the  endowment  of  the  ch&- 
pelry  annexed ;  and  the  chaplain  and  chapel-warden  having  like- 
wise opposed  such  erection,  and  proposed  repairing  the  old  cha- 
pel, and  with  the  surplus  augmenting  the  salary  of  the  chaplain ; 
it  was  held  by  Lord  Kenyon,  that  if  any  obstacle  occurred  to 
prevent  the  testator's  object  being  effected,  the  court  could  not 
interfere  in  the  matter :  that  the  intention  must  be  implicitly 
followed,  or  nothing  could  be  done ;  Att.  Gen.  v.  Bishop  of 
Oxford,  1  B.  C.  C.  444,  n. 


Ch.  III.]  as  Applied  by  the  Court.  151 

Subsequently  to  this  stage  of  the  proceedings^  an  agreement  Section  z. 
was  come  to  between  the  bishop  on  behalf  of  the  charity,  and  ArrangBmeat 
the  next  of  kin,  whereby  it  was  arranged  that  £3000,  part  of  respecting  the 

•^  °  *  same  between 

the  bequest,  should  be  applied  for  the  purpose  of  building  a  the  chanty  and 
church,  and  forming  a  fund  for  keeping  it  in  repair :  that  a  fur- 
ther sum  of  £1000  should  be  applied  towards  augmenting  the 
minister's  salary :  and  that  £4000  being  paid  for  these  purposes, 
the  residue  should  belong  to  the  next  of  kin. 

The  agreement  so  made  was  by  consent  carried  into  efiect  Lord  A i van- 
under  a  decree  of  the  court;  and  is  thus  spoken  of  by  Lord  thereor""* 
Alvanley :  "  This  decree  is  completely  decisive,  that  the  object 
not  being  capable  of  taking  effect,  the  fund  could  not  be  applied 
to  any  other  charitable  purpose:  the  court  could  not  have  made 
the  decree,  unless  they  thought  the  residue  was  not  applicable 
to  any  other  charitable  purpose :"  adding  however,  "  1  will  not 
say  it  could  not  have  been  applied  for  repairing  or  sustaining 
the  chapel ;  and  1  doubt  whether  Lord  Kenyon  said  so ;  but 
beyond  that  purpose,  or  after  satisfying  it,  this  is  decisive,  that 
it  could  be  applied  to  no  other  purpose  ;"  4  Ves.  432. 

It  will  be  seen  that  both  the  bishop's  proposal,  and  that  of  Observations 
the  chapel  officers,  embraced  the  application  of  the  entire  Attfcen^^v 
fund,  they  having  a  surplus,  beyond  the  mere  building  a  church  Bishop  of  Ox- 
or  repairing  the  chapel,  directly  in  view.  Of  this  surplus  they 
proposed  to  avail  themselves  in  a  manner,  which  was  certainly 
not  authorized  by  the  terms  of  the  bequest ;  because,  unlike  a 
gift  out  and  out  to  charity/  whatever  was  not  expended  upon 
the  particular  purpose  specified,  would  be  undisposed  of,  and 
would  devolve  to  the  testator's  representatives.  The  repair 
of  the  chapel  might  possibly  not  have  been  consented  to,  unless 
at  the  same  time  the  chaplain's  salary  was  to  have  been  in- 
creased. Without  therefore  hazarding  an  opinion  whether 
Lord  Alvanley  has  correctly  interpreted  Lord  Kenyon's  de- 
dsioD,  there  seems  to  be  one  view  of  the  case  to  which  that 
interpretation  is  not  opposed ;  though  it  should  not  be  omitted, 
diat  Lord  Eldon  in  Moggridge  v.  Thackwell  adopted  Lord 
Kenyon*8  opinion  without  qualification ;  7  Ves.  81.  Upon 
another   occasion   Lord  Alvanley,   also    citing  this  case  of 
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Wheatly  Church  as  it  is  sometimes  called^  expressed  himself 
generally  in  approbation  of  it ;  see  2  Ves.  jun.  388  ;  also  3  B. 
C.  C.  379 ;  and  see  the  case  likewise  noticed^  3  Ves.  646. 

Conditional  be-       A  case  has  just  been  reported,  in  which  a  testator  desired  a 

quest  for  the  i         .  i      i  /*    ^i    •     «       tt        .     i 

purchase  of  a     contract  to  be  made  With  the  governors  of  Chnsts    Hospital 
a  chariw?^**  ***  for  the  purchase  of  a   presentation  to  that  charity,  "  if  the 

money,  arising  from  his  personal  estate,  should  after  paymoit 
of  debts,  funeral  expenses,  and  legacies  be  sufficient  to  make 
the  contract."  Sir  C.  C.  Pepys,  M.  R.  in  construing  the  be- 
quest, said  '^  This  legacy  is  conditional.  There  is  no  gift,  if 
the  personal  estate  be  not  sufficient  to  fulfil  the  contract ;  and 
it  appears  that  such  is  the  case,  the  governors  declining  the 
sum  offered  on  the  ground  of  its  inadequacy.  Indeed,  from 
the  rules  applicable  to  charity  legacies  such  must  be  the  case. 
Part  of  the  testator*s  property  consists  of  personalty  of  such  a 
nature,  or  in  such  a  state  of  investment  as  cannot  be  applied 
to  purposes  of  charity.  There  being  no  marshalHng  in  favor 
of  a  charity  legacy,  the  general  personal  estate,  mixed  and 
pure,  must  in  the  first  place  be  considered  as  apportioned  for 
the  purpose  of  paying  the  several  legacies.  If  therefore,  the 
price  at  which  the  governors  would  be  willing  to  contract 
could  be  ascertained,  that  price  so  apportioned  would  be 
contributed  partly  by  the  personal  estate  applicable  to  the 
payment  of  charity  legacies,  and  partly  by  the  personal  estate 
which  is  not  so  applicable ;  and  as  the  former  only  could  be 
taken,  the  sum  appHcable  must  of  necessity  fall  short  of  the 
amount  required  to  perform  the  contract,  so  that  the  event 
never  can  arise,  upon  the  happening  of  which  the  legacy  is  to 
depend.  There  never  can  be  money  arising  firom  the  personal 
estate  sufficient  to  make  the  contract.  If  this  view  be  correct, 
the  legacy  must  fail,  for  there  may  no  doubt  be  a  conditional 
legacy  to  a  charity,  as  well  as  for  any  other  purpose."  Then 
after  stating  Ait.  Gen.  v.  Bishop  of  Oxford^  and  some  other 
cases,  his  Honor  proceeded  thus:  *'  In  this  case  however, 
there  is  no  gift,  except  in  the  direction  to  do  that  which  cannot 
be  effi?cted.     It  is  not  within  the  principle  of  those  cases  in 
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which  the  court  executes  a  general  purpose  cy  pres,  the  par-      Section  i. 
ticular  mode  being  impossible ;"    Cherry  v.  Mott,  1  Myl.  & 
Craig,  123,  131,  2. 

2.   Wliere  the  same  arises  from  the   interposition  of  the  Bequest  tore- 
Mortmain  Act.]     In  the  case  from  which  Lord  Alvanley's  ob-  gage  upon  a 
aervations  upon  the  Att.  Gen.  v.  Bishop  of  Oxford,  quoted  ^j^^^  iJ\ij 
above,  have  been  drawn,  there  was  a  pecuniary  bequest  to  re-  testator's  life- 
deem  the  mortgage  of  a  chapel  (as  we  shall  hereafter  see  an 
illegal  purpose),  but  which  incumbrance  had  been  paid  off  in 
the  testator's  lifetime.     Under  these  circumstances,  his  Lord- 
ship, in  accordance  with  the  tenor  of  those  observations,  thus 
expressed  the  doubt  which  he  felt.     "  I  will  not  say  that  if 
this  legacy  was  not  void  by  the  statute,  it  might  not  be  applied 
to  sustaining  and  repairing  that  building :  but  that  it  can  be 
applied  to  any  other  purpose  I  deny,  if  the  Att.  Gen.  v.  The 
Bishop  of  Oxford,  is  right;"  Corby n.  v.  French,  4  Ves.  431. 

Numerous  other  cases  of  a  similar  description  to  that  of  Cor-  Gifts  clearly 
bgn  V.  French,  namely,  where  the  subject  of  the  gift  is  unob-  Mortmairact. 
jectionable  and  the  purpose  even  to  a  certain  extent  good,  but 
the  disposition  cannot  take  place  on  account  of  the  statute  of 
Mortmain,  are  to  be  found  classed  under  the  same  head.  The 
authorities  are  uniform  in  this  respect,  that  if  the  bequest  can- 
not be  applied  in  the  mode  directed,  it  must  fail  altogether. 
This  doctrine  was  held  by  Mr.  Justice  BuUcr  in  Att.  Gen.  v. 
Gtmlding,  2  B.  C.  C.  428 ;  by  Lord  Alvanley  in  Att.  Gen.  v. 
Whitchurch,  3  Ves.  141 ;  by  Sir  Wm.  Grant  in  Chapman  v. 
Broum,  6  Ves.  404 ;  by  the  same  learned  Judge  and  Lord 
Eldon  in  Att.  Gen.  v.  Davies,  9  Ves*  535 ;  was  expressly  re- 
cognised by  the  latter  in  Moggridge  v.  Thackwell,  7  Ves.  82, 
and  has  since  been  acted  upon  in  all  subsequent  cases  (a)  as 
shewn  in  a  preceding  page.    Ante  pp.  82,  83. 

These  are  all  the  cases  which  appear  to  be  referrible  to  the  Conclusion 
first  branch  of  the  distinction  above  mentioned,  unless  it  can  be    '^™  '  ®  *^****' 

(a)  See  and  distinguish  Att.  Gen.     Gen.  v.  Hoare,  cited  ibid.  495,  both 
T.  Green,  2  B.  C.  C.  492,  and  Att.     stated  p.  \7^,po8t. 
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SicnoM  i.^  thought  that  the  last  case  (respecting  a  gift  to  Trinity  CoII^e), 
which  is  stated  in  the  note  to  p.  M^^post^  is  of  such  a  nature  as 
to  fall  within  the  principle  of  it.  Of  that  case  however  we  know 
so  little,  and  it  was  put  an  end  to  under  such  peculiar  circum- 
stances, that  we  are  unable  to  deduce  any  legitimate  conclusion 
from  the  result,  as  purported  to  be  disclosed  in  the  only  note 
we  have  of  it 

But  whether  ranked  with  the  others  or  not  can  make  no 
difference.  If  it  should  be  so,  it  will  not  displace  the  obser- 
vation that  the  obstacle  in  all  these  cases  is  one  which  oppo- 
ses itself  in  limine  to  the  charitable  gift,  and  which  must, 
if  it  is  to  have  any  effect,  prevent  the  disposition  from  ever 
coming  into  operation  at  all.  There  are  cases  however, 
even  where  circumstances  occur  to  thwart  the  particular  mode 
of  application  pointed  out  by  the  testator  so  as  to  render  it 
impracticable  from  the  first,  in  which  die  court  exercises  the 
power  of  directing  some  other  application  analogous  to  that 
which  was  originally  indicated.  These  cases  will  be  stated  in 
a  subsequent  part  of  the  present  chapter. 

It  seems  to  be  tolerably  clear  however  from  the  whole  of  the 
authorities,  that  if  a  disposition  to  charity  has  once  taken  effect, 
in  favor  of  no  matter  what  objects,  it  shall  never  afterwards  be 
allowed  to  fail  for  want  of  a  purpose  to  which  it  may  be  applied, 
unless  indeed  a  contrary  intention  should  have  been  evinced  on 
the  part  of  the  testator ;  see  in  particular  Att.  Gen.  v.  Green, 
2  B.  C.  C.  492;  also  Ati,  Gen,  v.  Master  of  Si.  Lawrence, 
High,  on  Mort.  336 ;  AtL  Gen.  v.  Columbine,  post. 
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SECTION  II. 

Cy  pres  doctrine  inctdmissibk  to  vary  the  constitution  of 
a  charity  on  ground  of  expediency  only. 


1.  Where   the   change   is  material^   hut  some   supposed 

benefit  is  attached  to  it. 

2.  Where  the  duties  imposed  happen  to  he  irksome. 

3.  Where  the  innovation  is  the  result  of  time. 

4.  Where  benefits  provided  for   a   religious  body  have 

been  made  to  follow  the  course  of  opinion 

1.   Where  the  change  is  material^  hut  some  supposed  benefit 
is  attached  to  it."]    The  second  branch  of  the  distinction  above  Cases  in  which 
mentioned^  so  &r  as  it  falls  within  the  present  chapter^  em-  intention  may 
braces  two  separate  classes  of  cases;  those  in  which  some  par-  mode'of^^exe- 
ticular  description  of  charity  has  been  fixed  upon  by  the  donor ;  cution. 
and  those  in  which  no  kind  of  charity  has  been  preferred  by 
him  to  another.     As  the  consideration  of  the  cy  pres  doctrine 
proceeds,  it  will  be  found  to  develop  itself  with  a  degree  of 
order  and  gradation,  of  which  at  first  sight  it  may  not  be 
thought  capable. 

In  those  cases  where  some  particular  description  of  charity   ClaM  of  cases 
has  been  fixed  upon,  it  has  been  held  that  the  courts  will  not  some^parScular 
administer  the  same  in  a  manner  different  firom  that  pointed  ^^^^y* 
out  (a),  unless  they  see  that  though  it  cannot  be  executed 


(a)  A  declaration  of  uses  has 
been  presumed  to  have  been  made 
by  tbe  founder  of  a  charity,  from 
an  entry  in  an  ancient  book  (be- 
tween a  hundred  and  thirty  and  a 
hundred  and  forty  years  old)  pur- 
porting to  be  such  declaration,  but 
without  signature  or  date;  the 
hoA  having    been  kept   by   the 


trustees  for  entering  their  proceed- 
ings, and  containing  an  order  by 
the  trustees,  dated  six  years  after 
the  creation  of  the  trust,  that  the 
declaration  of  the  founder  be  then 
entered  as  a  direction  to  the 
trustees;  Att.  Gen.  v.  Boultbee, 
2  Ves.  jun.  380. 
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SBtTiovn.  literally,  another  mode  may  be  adopted  by  which  it  may  be 
carried  into  effect  in  substance,  without  infringing  upon  the 
rules  of  law.  If  the  mode  therefore  becomes  impossible,  the 
general  object,  if  attainable,  shall  not  be  defeated ;  Alt.  Gen.  v. 
Boultbee,  2  Ves.  jun.  387^;  Jtt.  Gen.  v.  Whitchurch, 
3  Ves.  144. 
If  donor's  win        Looking  then  to  the  negative  operation  of  the  rule,  we  find 

can  be  adhered   .    ,     ,  , 

to  partial  altera,  it  laid  down,  even  so  long  ago  as  in  Freeman  s  Reports,  that 
sibL!"      "       "  if  ^^  wi^^  points  at  any  particular  charity,  as  for  the  main- 
tenance of  a  schoolmaster  or  poor   widows,   then  the  Court 
of  Chancery  ought  not  to  direct  it  to  any  other  purpose  but 
isuch  as  is  pointed  out  by  the  will ;  and  if  the  devise  should  be 
ifor  such  school  as  the  testator  should   appoint,  and  appoints 
/none,  the  court  may  apply  it  for  what  school  they  please,  but 
for  no  other  purpose  than  a  school  ;'*  Vol.  2,  p.  261. 

On  this  principle  it  has  been  held  by  Lord  Eldon,  in  con- 
formity with  the  doctrine  which  he  found  already  established, 
that  where  a  particular  description  of  school  has  been  founded, 
the  court  will  not  vary  its  character  if,  in  consequence  of  dif- 
ferent notions  prevailing  about  education,  it  afterwards  becomes 
of  less  public  benefit;  Att.  Gen.  v.  JVhiteley,  11  Ves.  241. 
Lord  Thurlow  had  previously  decided,  that  although  where  a 
charity  is  so  given  that  there  can  be  no  objects  of  it,  the  court 
will  order'  a  different  scheme  to  be  laid  before  it,  yet  if  the 
objects  may  exist,  though  they  do  not  at  the  time,  (as  widows 
though  no  widows  were  then  among  the  number,)  it  would  not ; 
Att.  Gen  v.  Oglander,  3  B.  C.  C.  166.  The  same  doctrine 
was  maintained  by  Sir  Thomas  Plumer,  M.  R.,  who  treated  it 
as  perfectly  clear  that  a  school  could  not  be  extended  beyond 
the  terms  of  the  will;  Att.  Gen.  v.  Dean  and  Canons  of 
Christ  Church,  Jac.  474 ;  S.  C.  on  Appeal  before  Lord  Eldon, 
though  upon  a  subordinate  point ;  2  Russ.  321. 
Effect  of  usage.  As  this  line  of  conduct  has,  at  least  until  lately,  been  inva- 
riably adhered  to  by  the  court,  it  will  not  of  course  be  permitted 
that  others  should  act  in  a  different  manner ;  nor  will  any  usage 
be  sujBfered  to  prevail  against  the  natural  construction  of  the 
endowment,  except  where  several  instruments  allowing  of  dif- 
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ferent  applications  have  been  habitually  confined  to  one  only.  In 
this  latter  case,  though  some  of  the  endowments  should  be  for 
a  free  grammar-school  and  others  for  a  school  generally,  yet  by 
constant  usage  the  whole  may  be  legally  devoted,  at  least  in 
some  instances,  to  the  former  purpose.  If,  on  the  contrary, 
there  has  been  afiree  grammar-school,  with  an  usage  to  teach 
more  than  the  elements  of  the  learned  languages,  the  court 
may  give  a  construction  to  the  words,  borrowed  from  the  usage 
as  explanatory  of  them,  (a) 

But  although  usage,  it  has  been  held,  may  thus  ingraft  upon 
the  institution  a  right  to  have  a  construction  put  upon  some 
of  the  instruments  of  endowment,  different  from  what  would 
have  been  put  upon  them  if  that  usage  had  not  obtained  ;  yet, 
the  court  cannot  itself  upon  any  notions  of  expediency  alter 
the  plan  pointed  out  by  the  founder,  who  had  a  right  to  deter- 
mine its  nature,  and  to  judge  how  far  it  was  likely  to  benefit 
the  public ;  Att.  Gen.  v.  Hartley,  2  Jac.  &  W.  353.     That 


Section  u. 


(a)  The  several  decisions  men- 
tioned and  referred  to  in  the  text 
evidently  proceed  on  the  same 
principle,  a  little,  it  may  be,  ex- 
panded or  relaxed,  as  those  cases 
which  establish  that  in  the  con- 
struction of  ancient  deeds  and 
charters,  evidence  of  usage  may  be 
given  to  explain  the  language  or 
nnderstanding  of  the  particH ;  2 
Inst.  282 ;  Att.  Gen.  v.  Parker,  3 
Atk.  576;  Rex  v.  Varlo,  Cowp. 
248;  Gape  v.  Handley,  3  T.  R. 
288»  n. ;  Rex  v.  Bellringer,  4  T.  R. 
810 ;  Withnell  v.  Gartham,  6  T.  R. 
388 ;  Rex  v.  Osbourne,  4  East, 
327 ;  Att.  GeiL  v.  Forster,  10  Ves. 
335;  Weld  v.  Hornby,  7  East, 
199  ;  Stammers  v.  Dixon,  ib.  207 ; 
Mayor,  &c.  of  London  v.  Long,  1 
Camb.  22  ;  Bailiffs,  &c.  of  Tewkes- 
bury V.  Bricknell,  2  Taunt.  120; 
Rex  V.  Mayor  of  Chester,  1  Maule 
and  Selw.  101 ;  Chad  v.  Tilsed,  2 
Bred.  &  Bing.  403;  Governors 
of   Lucton  School  v.  Scarlett,  2 


Young  &  Jervis,  330.  But  that 
such  evidence  is  inadmissible  for 
the  purpose  of  overturning  words 
and  expressions  which  have  a  clear 
and  definite  meaning;  Rex  v. 
Varlo,  ut  sup.  It  appears,  how- 
ever, that  where  a  particular  cus- 
tom or  constitution  has  arisen  from 
common  consent,  the  same  may  be 
laid  aside  by  consent,  and  long 
disusage  will  be  regarded  as  evi- 
dence of  its  having  by  common 
assent  been  abandoned ;  Att.  Gen. 
V.  Scott,  1  Ves.  sen.  415,  416.  It 
should  be  observed  of  this  last  case, 
that  it  proceeds  on  the  assumption 
of  such  a  state  of  circumstances,  as 
would  admit  of  a  change  being 
brought  about  by  the  parties  them- 
selves. It  is  merely  therefore 
cited  as  an  authority  to  this  extent, 
— ^that  the  rule  of  construction 
founded  on  usage  may  be  rendered 
inapplicable  by  the  usage  having 
been  discontinued. 
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SlCTXON  II. 


Caseof  Att. 
Gen.  V.  Earl  of 
Bfansfield. 


Extracts  from 
Lord  Eldon's 
judgment 


usage  will  not  in  other  instances  be  allowed  to  work  a  change 
in  the  institution  appears  from  a  variety  of  cases. 

Lord  Eldon  had  frequent  occasion  to  consider  the  doctrine 
in  question  under  its  several  aspects.  In  the  last  case  of  this 
description  before  him,  not  long  indeed  previously  to  his  resig- 
nation of  the  great  seal,  we  find  his  Lordship  applying  the 
vigorous  powers  of  his  intellect,  the  surprising  results  of  his 
laborious  research,  and  the  anxious  zeal  of  his  unwearied 
efforts  to  arrive  at  a  thorough  knowledge  of  the  facts  and  cir- 
cumstances upon  which  he  had  to  decide,  in  a  manner  which 
cannot  fail  to  excite  the  highest  feelings  of  admiration,  of  gra- 
titude, and  of  attachment.  In  this  case  then,  a  free  grammar 
school  had  been  established  by  letters  patent  of  Queen  Eliza- 
beth, the  wardens  and  governors  of  the  school  being  incorpo- 
rated, and  by  a  set  of  statutes  it  was  ordained  that  there  should 
be  a  learned  schoolmaster  appointed,  being  a  graduate,  who 
should  teach  and  instruct  young  children  as  well  in  their 
A,  B,  C,  and  other  English  books,  and  in  writing,  as  also  in 
their  grammar,  when  they  should  be  sufficiently  advanced  for 
that  purpose.  So  far  back  as  living  memory  could  reach,  the 
school  had  been  merely  a  place  for  instruction  in  English, 
writing,  and  arithmetic ;  but  it  appeared  that  several  classical 
books  had  at  one  time  belonged  to  the  school,  though  for  up- 
wards of  a  century  there  was  no  trace  of  the  existence  of  such 
a  library  as  connected  with  the  establishment.  This  prelimi- 
nary statement  will  be  a  sufficient  introduction  to  his  Lordship's 
judgment,  from  which  it  is  expedient  for  reasons  hereafter  to 
be  given,  that  we  should  draw  somewhat  largely. 

'*  The  question,*'  said  his  Lordship,  '*  as  to  the  school  may 
be  subdivided  into  two  branches  : — What  is  the  sort  of  school 
which  the  court,  if  applied  to  immediately  on  the  institution  of 
the  charity,  would  have  established  in  the  execution  of  the 
trusts  ? — and  what  is  the  sort  of  school  which  the  court  will  be 
obliged  now  to  insist  on  having  carried  on  at  Highgate,  r^ard 
being  had  to  what  has  taken  place  between  the  middle  of  the 
sixteenth  century  and  the  present  period?  Now,  notwith- 
standing the  peculiarity  in  the  statutes  as  to  reading  and 
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iting,  it  appears  tolerably  clear,  taking  the  whole  together,  Sectiow  n. 
that  this  was  intended  to  be  a  firee  grammar-school,  in  which 
persons  were  to  be  liberally  educated ;  and  that,  according  to 
the  construction  of  the  phrase  free  fframmarschool,  and  at- 
tending to  what  were  to  be  the  qualifications  of  the  person  who 
was  to  conduct  the  school,  this  school  was  to  be  carried  on  in 
such  a  manner,  that,  at  least,  there  might  be  an  opportunity  for 
the  specified  number  of  boys,  (a  number  which  the  court 
would,  perhaps,  have  power  to  increase,  if  it  were  necessary,) 
to  be  taught,  not  merely  the  English  grammar,  but  the  elements 
of  the  learned  languages.  If  it  can  be  made  out,  that  this 
originally  must  have  been  a  school  in  which  boys  were  to  be 
taught  the  elements  of  the  learned  languages,  the  next  ques- 
tion would  be,  attending  to  all  that  has  passed  from  the  time 
of  its  institution  down  to  this  moment,  and  particularly  to  the 
statutes,  and  to  the  practice  of  the  wardens  and  governors, 
whether  the  constitution  and  nature  of  the  school  has  been 
legally  and  effectually  changed.  Now,  that  view  of  the  case 
will  turn  entirely  on  this, — whether  by  positive  statute,  the  war- 
den and  governors  could,  as  trustees  of  this  charitable  insti- 
tution, alter  the  nature  of  the  school  ?  There  have  been  a  great 
many  cases  in  this  court,  undoubtedly,  in  which,  when  the 
particular  things  prescribed  to  be  done  could  no  longer  be 
carried  into  effect,  a  change  has  been  made ; — a  change  ap- 
proaching as  nearly  as  might  be,  in  what  can  be  executed,  to 
that  which  can  no  longer  be  executed  ;  and  such  change  has 
been  sanctioned  by  the  court ;  but  if  the  original  trusts  are  as 
capable  of  being  executed  at  this  day  as  at  the  time  of  their 
original  creation,  the  only  question  is,  whether  there  was  au- 
thority to  change  the  nature  of  the  trust  ?  Now,  looking  at 
the  inBtruments,  it  appears  to  me  extremely  clear,  that  it  was 
the  express  intention  of  Sir  Roger  Cholmeley,"  (the  founder,) 
**  that  the  original  nature  of  this  institution  should  be  preserved 
for  ever  ;**  2  Russ.  513-4. 

On  the  subject  and  constitution  of  a  grammar-school  in 
general,  his  Lordship  observed, — '*  If  we  look  into  our 
books,  we  shall  find  different  representations  of  the  meaning  of 
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SMmoM  II.  the  words,  *  a  free  school.*  The  weight  of  authority  is,  that  even 
Caae  of  Att  those  words  alone  mean  afree  grammar-school ;  but  all  the  autho- 
fi  w  ^*  ^^^^d    "^^^^  appear  to  be  alike,  where  the  words  are  *  grammar-schoor 

or  *  free  grammar-school  ;*"  ibid.  524.  As  a  material  authority 
on  this  point,  his  Lordship  cites  Cox*xcase,  1  P.Wms.^.  He  then 
proceeds  to  shew  that  a  free  grammar-school  is  that  description 
of  school  in  which  the  learned  languages  are  principally  taught, 
tracing  the  great  number  of  such  institutions  existing  through- 
out the  kingdom  to  the  policy  of  former  times  in  promoting 
the  progress  of  the  reformation. 

His  Lordship  then  dwells  upon  the  qualification  required  of 
the  schoolmaster,  that  of  his  being  a  graduate,  in  order  to 
shew  that  a  higher  system  of  education  must  have  been  con- 
templated than  one  consisting  of  mere  reading  and  writing, 
and  with  the  same  object,  examines  into  the  nature  of  the 
school  indicated  by  the  statutes.  ''  What  is  it  that  is  to  be 
done  by  the  person  who  is  appointed  master  ?  He  is  to  teach 
and  instruct  young  children  (and  here  follow  words  which  I 
believe  have  very  often  misled  persons  on  this  subject)  *as  well 
in  their  A,  B,  C,  &c.'  If  you  are  to  instruct  children  in  their 
A,  B,  C,  it  is  said  that  cannot  possibly  mean  that  they  are  to 
be  taught  Livy  and  Virgil  and  other  Latin  or  Greek  books ;  it 
must  mean  that  you  are  to  teach  them  their  alphabet.  But  the 
expression  is  a  very  singular  one.  The  master  is  to  instruct 
the  boys  *in  their  A,  B,  C,  and  other  English  books.*  These 
words  '  other  English  books,*  make  it  clear,  (and  we  know, 
in  point  of  fact,  so  it  was,)  that  the  A,  B,  C,  meant  a  bode  i 
and  it  is  often  mentioned  along  with  another  book,  the  primer. 
The  statutes  add,  '  and  to  write,  and  also  in  their  grammar,  as 
they  shall  grow  ripe  thereto.'  Now,  is  not  this  the  course 
which  is  taken  in  many  of  the  grammar-schools  in  this  king- 
dom ?  In  many  of  them,  the  boy,  who  comes  to  be  taught 
grammar,  must  have  this  elementary  knowledge  before  he  is 
admitted ;  in  others  of  them,  he  is  to  acquire  this  elementary 
knowledge  in  the  school  itself,  {a)  but  he  is  to  acquire  it  not 

(a)  See  2  Jac.  &  W.  382. 
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fiwr  the  purpose  only  of  acquiring  such  the  elementary  know-    Section  il 
ledge,  but  in  order  to  set  his  foot,  as  it  were,  on  the  first  step 
of  the  ladder  from  which  he  is  afterwards  to  go  up  higher.** 
ib.528,9. 

Speaking  of  the  usage  which  had  taken  place  in  the  school, 
his  Lordship  says,  **  When  we  look  at  the  depositions  in  this 
cause,  we  find  that  the  weight  of  evidence  is  that,  so  far  as  the 
memory  of  living  individuals  extends,  there  was  in  this  school 
a  total  neglect,  or  nearly  a  total  neglect,  in  teaching  what  in  a 
firee  grammar-school  ought  to  be  taught.  But  evidence  as  to 
what  has  happened  in  the  time  of  living  memory,  cannot  tell  us 
what  passed  between  1567  and  the  period  to  which  living 
memory  goes  back ;  and  it  does  appear,  even  in  the  depositions, 
that  some  boys  were  taught  grammar ;  and  the  collection  of 
books  made  for  the  school  tends  to  shew  what  this  school 
originally  was.** 

Upon  the   whole,  therefore,"    continued   his   Lordship, 
looking  at  the  efiect  of  all  the  instruments,  and  at  the  deposi- 
tions, I  feel  myself  bound,  notwithstanding  what  has  hap- 
pened to  say,  that  this  school  is  a  free  grammar-school  in  this 
sense — ^namely,  that  those  who  begin  to  acquire  elementary 
knowledge  there,  are  persons  who  are  entitled  to  be  taught 
grammar  there,  in  the  sense  which  I  have  put  on  the  word,  if 
they  think  proper  to  stay  for  that  purpose.     I  observe  that  the 
number  of  boys  is  limited  by  the  statutes,  and  it  may  perhaps 
be  made  a  question,  whether,  if  there  are  forty  boys  who  are 
taught  English,  the  master  is  obliged  to  take  any  more  boys 
than  those  forty,  although  not  one  of  them  may  intend  ever  to 
be  taught  Latin  ?     Now,  I  have  no  difficulty  in  saying,  that  such 
a  mode  of  getting  out  of  the  efiect  of  these  statutes  will  not  do ; 
because,  if  it  were  the  object  of  the  founder,  that  boys  who 
came  there  should  be  taught  the  learned  languages  after  they  had 
gone  through  the  elementary  process,  then,  if  two  boys  were 
to  come,  with  a  declaration  on  the  part  of  the  parents  of  one  of 
them,  that  he  was  meant  to  be  taught  the  elementary  know- 
ledge only,  and  then  to  quit  the  school,  this  court  would  say, 
that  the  object  of  the  founder  must  be  enforced,  and  would 
compel  the  master  to  take  the  boy  who  was  meant  to  acquire 

M 
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SxcnoKii.     the  learned  languages  in  preference  to  the  other  boy.*  ib. 

'      "^      '     530,631. 

And  again, — "The  individual  who  holds  the  great  seal, even  if 
he  were  perfectly  convinced  that  a  free  grammar-school  could 
be  of  no  use  or  of  little  use,  would  be  bound  to  carry  on  the 
foundation  as  the  author  of  the  foundation  meant  it  should  bead- 
ministered  ;  and  there  is  no  power,  at  least  none  here,  to  alter 
that  foundation,  with  a  view  to  any  superior  benefit  which  might 
arise  from  an  institution  of  a  difierent  nature,  however  desirable  it 
might  be,  if  it  were  within  the  scope  of  my  authority,  to  sub- 
stitute the  one  for  the  other.*'  ib.  520.  His  Lordship,  thereforei 
was  of  opinion  that  here  the  trust  was  for  a  firee  grammar-school, 
and  such  being  the  case,  the  court  could  do  nothing  but  enforce 
that  trust ;  AtL  Gen.  v.  Earl  of  Mansfield^  2  Russ.  501. 

We  have  thus  at  some  length  given  Lord  Eldon's  observa- 
tions upon  this  case,  not  only  on  account  of  the  masterly  style 
in  which  the  subject  is  treated  by  his  Lordship ;  but  also  with  a 
view  of  preparing  the  student  to  reject  the  authority  (for  wsh 
thority  it  is  as  far  as  it  goes)  of  a  subsequent  case,  in  which 
this  principle,  which  requires  that  the  fund  should  if  possible 
be  applied  to  the  specific  object  intended,  however  that  may 
be  ascertained,  seems  to  have  been  lost  sight  of.  That  case 
purporting  to  be  expressly  founded  on  another,  it  becomes  re- 
quisite to  take  each  in  its  order. 
Case  of  Att.  jjj  ^jjg  ^j^g  then,  a  testator  gave  a  sum  of  money  for  the  en- 

dowment and  establishment  of  a  school  '^  for  the  bringing  up 
and  teaching  of  fifty  or  three-score  poor  scholars."  By  a 
codicil,  the  testator  stated  the  purpose  of  the  bequest  to  be 
"  for  the  maintenance  and  increase  of  good  learning  and  good 
acts.**  The  testator's  nephew  and  heir-at-law  made  an  additioo 
to  the  endowment,  and  in  the  43rd  of  Elizabeth  obtained 
letters  patent  establishing  "a  perpetual  grammar-^ehool  fiir 
the  instruction,  education,  and  bringing  up  of  boys  and  young 
men  within  the  village  or  parish  of  Market  Bosworth,  accord- 
ing to  the  orders,  statutes,  and  constitutions  in  that  behalf  there- 
inailer  to  be  made  and  ordained,  to  continue  and  endure  for 
ever.'*  A  considerable  time  afterwardsi  he  made  certain  stitutes 
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for  the  government  of  the  school.     The  first  provided  that      Section  n. 
there  should  be  a  master  and  usher  for  instruction  "  in  learn'  "^ 

ing  and  good  nurture.*'     It  was  then  directed  that  the  school 
should  be  divided  into  two  branches,  the  lower  and  the  upper. 
**  In  the  first  form  of  the  lower  school  there  was  to  be  taught 
the  A,  B»  C,  primer,  testament,  and  other  English  books ;  in 
the  other  form  of  the  lower  school,  Latin  was  to  be  taught, 
but  not,  it  should  seem,  exclusively.     In  the  upper  school  the 
instruction  was  confined  to  Latin,  Greek,  and  Hebrew ;  and 
die  scholars  were  prohibited  from  speaking  English  in  the 
school.     In  point  of  practice  it  appeared  that  there  had   for- 
merly been  a  writing  master  attached  to   the  establishment. 
This  being  the  case,  and  a  suit  having  been  instituted  for  ad- 
ministering the  charity,  a  petition  was  presented  to  the  Lord 
Chancellor  in  1825,  praying  that  in  the  scheme  for  its  future 
administration,  provision  might  be  made  for  instructing  the 
children  in  English,  writing,  and  arithmetic.     Upon  this  pe- 
tition an  order  was  made  by   Lord   Eldon,  referring  it  to  the 
Master  to  inquire,  how  far  such  a  provision  was  consistent  with 
the  due  execution  of  the  charity  as  founded  by  the  testator, 
and  in  furtherance  of  that  object ;  and  the  Master  in  settling  a 
scheme  was  to  have  regard  to  the  result  of  that  inquiry.     The 
Attorney  General,  it   should  seem,  objected  to  the  scheme 
which  was  proposed  pursuant  to  the  prayer  of  the  petition,  as 
tending  to  alter  the  nature  of  the  institution.     It  was  approved 
of  however  by  the  Master,  and  no  exception  having  been  taken 
to  his  report  it  was  confirmed  in  the  usual  way ;  Att,  Gen.  v. 
Dixie f  3  Russ.  534,  n. 

Now  here  it  is  to  be  observed  that  the  original  endowment  Remarks  upon 
was  for  a  school  generally,  and  the  subsequent  statutes  and  re- 
gulations proceed  so  far  on  the  same  plan,  as  to  adopt  the 
widest  basis  which  could  be  given  to  a  grammar-school.  If 
with  reference  to  the  latter,  it  were  possible  to  object  that  the 
letters  patent  did  not  authorize  so  extended  a  plan,  still  as  regards 
the  first  and  principal  instrument,  viz.  the  will,  that  at  least 
ooDtains  nothing  which  should  confine  the  instruction,necessarily, 
to  the  teaching  of  the  learned  languages ;  for  the  term  scholars 
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cannot  for  this  purpose  be  of  any  avail.  Then  if  we  seek  for 
an  interpretation  of  these  instruments  in  the  course  actually 
pursued  in  practice,  we  find  that  uninterrupted  usage  cannot 
at  all  events  be  pleaded  in  favor  of  the  grammar-school. 
Under  these  circumstances.  Lord  Eldon  could  not  well  have 
refused  the  inquiry  directed ;  such  inquiry  not  prejudicing  the 
question  either  way,  but  leaving  it  perfectly  open  for  the  court 
to  pronoimce  any  opinion  whatever,  upon  having  the  &cts  of 
the  case  properly  investigated  and  ascertained.  As  the  Master's 
report  was  not  excepted  to  however,  it  is  probable  that  the 
matter  was  not  again  brought  deliberately  before  the  court : 
the  note  of  the  case  stating  only  that  the  report  was  confirmed, 
without  adding  whether  anything  was  done  on  further  direc- 
tions. Thus  the  Lord  Chancellor's  attention  might  not  a 
second  time  have  been  drawn  to  the  point,  and  we  can  only 
speculate  therefore  on  the  probable  view  he  would  have  taken 
of  the  subject.  The  terms  of  the  order  of  reference  certainly 
do  not  militate,  but  rather  support  the  doctrine  which  his  Lord- 
ship on  other  occasions  maintained ;  for  no  one  can  doubt 
that  if  he  had  felt  satisfied  of  the  inconsistency  of  the  proposed 
scheme  with  the  "charity  as  founded  by  the  testator,"  that 
order  would  never  have  been  made. 

Assuming  then  for  the  sake  of  argument,  that  the  Master 
either  did  not  rightly  understand  the  tenor  of  the  reference,  or 
that  he  miscarried  in  his  judgment  of  the  facts  submitted  to  his 
consideration,  it  would  be  extremely  unfair  to  lay  his  error  at 
the  door  of  the  court.  In  no  other  way  can  the  case,  even  on 
this  assumption,  be  tortured  into  a  decision  trenching  upon  the 
previous  authorities  ;  but  even  were  it  otherwise,  this  very  case 
would  itself  be  tripped  up  by  another  following  close  upon  its 
heels ;  since  the  AtL  Gen.  v.  Earl  of  Mansfield,  was  subse- 
quently decided.  Then  if  we  look  at  the  judgments  delivered 
by  Lord  Eldon  in  the  last  and  every  other  case  we  shall  see, 
that  not  only  does  his  Lordship  express  himself  without  hesi- 
tation on  the  subject,  but  that  his  sentiments  are  uniform  and 
coincident  To  put  the  matter  in  its  true  light,  can  it  be 
supposed  that  Lord  Eldon  has  involved  himself  in  the  gross 
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abmirdity  of  deciding  one  way  in  the  years  1805  and  1820,  and     Sechon  u. 
again  in  18^,  and  of  pronouncing  a  directly  contrary  decision  ^ 

in  the  year  1825.     It  is  quite  idle  to  imagine  anything  of  the 
kind. 

See  the  case  of  Att.  Gen.  v.  Dixie,  before  the  court  on 
a  subsequent  occasion,  2  Myl.  &  K.  342,  when  the  previous 
course  of  proceeding  was  again  pursued ;  but  the  order  then 
made  by  theM.  R.9Sir  John  Leach,  is  of  no  weight  in  deciding 
the  question  at  issue. 

In  the  other  case  referred  to,  there  was  established  by  letters  Case  of  Att. 
patent  a  "  free  grammar-school,  for  the  instruction  and  education  HaberdMhcn' 
of  boys  and  youths  in  the  Latin  tongue,  and  other  more  polite  company. 
literature  and  erudition  ;"  and  the  will  of  the  founder,  subse- 
quently made,  contained  a  bequest  for  the  purpose  of  ordaining 
and  purchasing  a  free  grammar-school.     Here  also  in  a  suit  for 
administering  the  charity,  a  petition  was  presented,  pra3dng  the 
extension  of  the  school  to  the  instruction  of  writing  and  arith- 
metic, but  at  extra  hours,  so  as  to  promote  and  not  interfere 
with  the  classical  studies.     The  petition  coming  before  Lord 
Chancellor  Lyndhurst  no  opposition  was  offered  by  the  coun- 
sel who  appeared  for  the  Attorney  General  and  relations,  and 
the  order  seems  therefore  to  have  been  made  pretty  much  as  of 
course ;  Att.  Gen.  v.  Haberdashers'  Company,  3  Russ.  350. 

This  order,  unless  indeed  anything  can  be  thought  to  turn  Observationi 
on  the  words  "  other  more  polite  literature  and  erudition,"  is  '®*P®^™«  ^ 
not,  it  must  be  admitted,  consonant  with  the  previous  cases ; 
but  when  the  mode  in  which  it  was  obtained  is  considered — 
that  none  of  those  cases  were  mentioned  to  the  court — that  the 
judge  who  pronounced  the  order  was  probably  not  aware  at  the 
time  of  any  such  decisions — that  it  was  granted  on  a  repre- 
sentation, certainly  erroneous,  of  its  being  sanctioned  by  prece- 
dent— ^and  that  the  merits  do  not  appear  to  have  been  gone  into, 
the  value  of  the  case  cannot  be  regarded  as  very  great.  Still 
less  will  it  be  thought  to  impair  the  force  of  the  prior  autho- 
rities, when  it  is  recollected  whose  decisions  they  are — ^that  it 
was  only  after  a  fuU  discussion  of  all  the  points  which  could 
arise,  that  the  former  opinions  of  the  court  were  delivered — ^and 
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that  upon  one  occasion  Lord  Eldon  emphatically  declared,  that 
the  difficulty  in  the  way  of  deviating  from  the  plan  laid  down 
by  the  testator  was  insuperable  ;  1 1  Ves.  248.  It  surely  then 
cannot  be  too  much  to  say  that  those  cases  remain  altogether 
unaffected,  and  must  still  be  considered  as  law.  That  the  doc- 
trine which  they  involve  has  been  pretty  generally  recognized; 
see  Att.  Gen.  v.  Master  of  Brentwood  School,  1  Myl.  & 
Keen,  398. 

In  addition  however  to  the  case  of  Att.  Gen.  v.  Dixie,  as  it 
occurred  before  Sir  John  Leach,  M.  R.,  we  must  refer  to  the 
subsequent  case  of  Alt.  Gen.  v.  Gascoyne,  2  Myl.  &  K.  647, 
before  the  same  learned  judge,  in  which  his  Honor  expressly 
founded  his  decision  upon  the  Att.  Gen.  v.  The  Haberdashers 
Company,  (a) 


Cases  where 
parties  have 
been  held 
strictly  to  the 
terms  of  the 
gift. 


2.  Where  the  duties  imposed  happen  to  be  irksome.]  There 
are  not  wanting  other  cases  in  support  of  the  same  doctrine, 
that  the  court  in  directing  the  application  of  property  given  to 
a  particular  kind  of  charity,  ought  not  to  divert  it  to  any  other 
purpose  than  that  which  has  been  pointed  out  by  the  donor. 

Thus  where  there  was  a  devise  for  the  appointment  of  a  lec- 
turer in  polemical  or  casuistical  divinity  in  Cambridge,  so  as 
he  should  be  a  bachelor  or  doctor  in  divinity  and  fifty  years  of 
age,  and  should  read  five  lectures  every  term,  and  at  the  end  of 
every  term  should  deliver  copies  of  the  same  to  be  kept  at  the 

University,  with  a  gift  over  in  default  to College  in  Oxford, 

the  court,  though  it  was  desired  by  the  University  of  Cam- 
bridge, with  the  heir-at-laws'  consent,  to  mitigate  the  rigour 
of  the  qualifications,  refused  to  intermeddle  in  the  matter. 
Lord  Nottingham  C.  said — that  the  University  should  be  held 
to  the  letter  of  the  charity,  and  that  the  heir  at  law  had  no 


(a)  It  may  here  be  observed  that 
the  master  of  a  school  will  not  be 
restrained  from  taking  private  pu- 
pils or  boarders,  provided  their 
number  is  not  such  as  to  disable 
him  from  attending  to  the  free 
scholars,  a  number  which  would 


then  be  inconsistent  with  the  pri- 
mary object ;  Att.  Gen.  ▼.  Kari  of 
Clarendon,  17  Ves.  491 ;  Att  GeD. 
V.  Hartley,  2  Jac.  &  W.  363; 
Att.  Gen.  v.  Dean  &  Canons  of 
Christ  Church,  Jac.  474. 
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power  to  alter  the  disposition  made  by  his  ancestor ;  AtL  Gen.    Section  n. 
¥•  Margaret  and  Regius  Prof  essors  in  Cambridge^  1  Vern.  55; 
and  see  Att.  Gen.  v.  Platt^  Finch,  222 ;  also  Att.  Gen.  v.  Dean, 
^c.  of  Christ  Church,  Jac.  474. 


3.   Where  the  innovation  is  the  result  of  time.]     As  an  in-  MisappUcatioii 

Je  to  fall 
trustees. 


stance  of  this  sort,  we  find  that  where  there  were  comprised  in  [J^  ®  ***      ^^ 


a  will  several  distinct  charitable  purposes^  such  (amongst  others) 
as  repairing  the  church  and  mending  the  highways ;  and  the 
trustees  had  appropriated  a  portion  of  the  funds  to  a  wrong 
though  meritorious  purpose,  that  of  finding  a  minister  or  lec- 
turer when  the  parish  was  without  one,  and  had  also  promis- 
cuously applied  the  residue  of  the  monies  towards  one  or  other 
of  the  purposes  specified,  the  repair  of  the  church  however 
being  neglected,  the  court  while  of  opinion  that  the  trustees 
should  not  be  called  to  account  for  so  much  of  the  monies  as 
bad  been  applied  to  any  of  the  charitable  objects,  in  the  selec- 
tion of  which  they  had  but  followed  the  course  which  had  been 
previously  pursued,  yet  refiised  to  allow  them  one  farthing  of 
what  had  been  actually  mis-applied,  even  although  this  might 
have  been  done  by  agreement  of  the  parishioners ;  Man  v. 
Battet,  1  Vern.  42. 

Here  it  is  to  be  observed  that  the  intention  was  apparent 
enough ;  and  therefore  usage,  which  is  only  admitted  where  the 
words  of  the  gift  have  a  doubtful  import,  could  not  be  resorted  to 
for  the  purpose  of  efiecting  a  change  in  the  nature  of  the  charity. 

4w  Where  benefits  provided  for  a  religious  body  have  been  Where  total 
made  to  follow  the  course  of  opinion.]  If  then  it  be  established  attempted. 
that  even  a  partial  alteration  in  the  terms  of  the  gift  cannot  be 
sanctioned  by  usage,  except  where  several  instruments  of  en- 
dowment, slightly  difiering  from  one  another,  may  by  a  long 
course  of  practice  have  been  moulded  into  one  uniform  plan ; 
still  less  can  it  be  suffered  that  the  donor's  bounty  should  be 
turned  into  a  channel,  altogether  different  ft'om  the  one  he  has 
chosen  to  indicate.  The  principle  running  through  the  class 
of  cases  we  have  just  been  considering,  is  here  so  broadly  de- 
fined that  all  objectioui  except  on  the  score  of  its  application. 
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would  seem  to  be  precluded.  Accordingly  we  find  that  in  those 
cases  in  which  it  has  been  involved,  the  argument  has  chiefly 
turned  upon  the  ambiguity  or  uncertainty  of  the  endowment 
itself,  and  the  question  to  be  determined  by  reference  to  that 
and  the  attendant  circumstances  has  been,  which  of  the  two 
cllisses  of  claimants  does  in  point  of  fact  answer  the  descrip- 
tion or  fulfil  the  intentions  of  the  founder.  Such  cases  there- 
fore amount  to  little  more  than  mere  suits  for  the  due  adminis- 
tration of  trusts,  though  the  doctrine  of  cy  pres  may  at  the 
same  time  be  firequently  brought  under  discussion.  Disposi- 
tions in  favor  of  one  or  other  of  the  various  denominations  of 
dissenters,  which  by  gradual  and  almost  imperceptible  changes 
have  been  diverted  from  the  objects  alleged  really  to  have 
been  contemplated,  constitute  the  prominent  features  discern- 
ible for  the  most  part  in  cases  of  this  description.  They 
severally  depend  however  so  much  on  their  own  peculiar  cir- 
cumstances that,  except  for  the  general  principle  to  be  extracted 
firom  them,  and  which  is  given  above,  they  are  of  little  service 
in  a  dissertation  like  the  present. 

It  should  not  be  omitted  however  that  one  of  the  arguments 
relied  upon  in  cases  of  this  kind  has  been,  that  a  change  of 
opinion  has  been  going  on  in  the  great  mass  of  that  particular 
body  or  sect  in  favor  of  whom  the  ^ft  was  made,  and  that  it 
is  to  be  presumed  firom  thence  that  the  opinions  of  the  founder 
would  also  have  flowed  in  the  same  channel.  Therefore,  say 
they  who  argue  in  this  manner,  the  majority  are  at  least  entitled 
to  share  with  the  minority  in  the  firuits  of  the  donor's  piety, 
even  though  the  latter  should  still  maintain  the  opinions  which 
he,  the  donor,  professed. 

The  leading  authority  on  the  subject  is  Lord  Eldon's  decision 
in  jftt.  Gen.  v.  Pearson,  3  Mer.  353.  This  has  been  followed  up 
in  the  case  of  Att.  Gen.  v.  Shore,  by  the  present  Vice  Chancellor, 
whose  judgment  has  since  been  affirmed  by  Lord  Lyndhurst 
and  two  of  the  common  law  judges.  Baron  Alderson  and  Mr.  Jus- 
tice Patteson,  whose  assistance  was  called  in  by  his  Lordship. 


Result  of  all 
the 


The  result  then  of  these  several  cases  appears  to  be  that  the 
court  must  despair  of  attaining  the  primary  object,  before  it  can 
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enter  into  the  question  in  what  other  way  the  fund  is  to  be     SKnra*^ 
applied ;  jftt.  Gen.  v.  JVhiteleyi  11  Ves.  251.    When  however 
tot  the  reasons  assigned  it  becomes  necessary  so  to  do,  it  will  be 
seen  that  the  court  possesses  authority  for  the  purpose. 


SECTION  III. 


Analogout  operation  of  the  cy  pres  doctrine. 


1.  Where  the  charitable  objects  are  attended  with  uncer^ 

tainty. 

2.  Where  the  donor  has  left  the  enumeration  of  objects 

incomplete. 

3.  Where  the  gift  is  made  to,  or  concerns  an  indefinite 

class  of  persons. 

4.  Where  circumstances  intervene  to  prevent  a  strict  exe^ 

cution  of  the  charity. 

5»  Where  certain  preliminaries  to  the  enjoyment  of  a  gift 
have  been  neglected  by  the  trustees. 

6.  Where  there  occurs  a  failure  of  trustees. 

7.  Where  the  charity  is  for  a  time  impeded. 

8.  Where  a  surplus  accrues  after  the  gift. 

9.  Where  there  exists  an  original  surplus. 

10.  Where  the  surplus  or  property  arises  from  a  failure 
of  objects. 

This  leads  us  to  consider  the  affirmative  of  the  rule,  that  r. 

any  particular  mode  of  executing  a  charity  the  gene-  pucatioa  when 


ral  intention,  if  capable  of  being  carried  into  effect,  shall  not 
be  defeated,  (a) 

(«)  The  court  has  pofwer  under     scheme  in    certain    eases    upon 
iOm  52  iko.  Z,  c.  101,  to  direct  a    petition  is  a  sammary  way. 
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Gift  to  such 
hospital  as 
should  be  ap- 
pointed. 


To  a  hospital, 
there  being 
two. 


To  all  the 
hospitals. 


To  the  charita- 
ble funds  of 
dissenters. 


1.  JVhere  the  charitable  objects  are  attended  with  uncer- 
taintyJ]  Thus  in  cases  of  uncertainty  the  principle  of  cypres 
is  resorted  to  for  the  purpose  of  upholding  dispositions  which 
must  otherwise  fail.  The  following  are  instances  of  its  appli- 
cation :  A  testator  bequeathed  part  of  his  estate  to  such 
Lying-in-Hospital  as  his  executor  should  appoint,  and  after- 
wards struck  out  the  name  of  the  executor  nominated,  but 
without  appointing  another.  Lord  Thurlow  referred  it  to  the 
Master,  that  he  might  judge  to  which  of  the  Lying-in-Hospi- 
tals the  bequest  should  be  paid ;  White  v.  White,  1  B.  C.  C.  12. 

So  where  a  legacy  was  given  to  "  the  treasurer,  governor,  or 
directors  of  the  Guernsey  Hospital  for  the  time  being,"  and  it 
appeared  that  there  were  two  hospitals  in  the  Island  of  Guern- 
sey, one  called  the  Town  Hospital  and  the  other  the  Country 
Hospital ;  the  bequest  was  not  rendered  void  for  uncertainty, 
though  it  could  not  be  ascertained  to  which  of  the  hospitals  the 
testator  referred ;  Simon  v.  Barber,  5  Russ.  112;  see  also  Att. 
Gen*  V.  Hudson,  1  P.  Wms.  674,  where  however  there  existed 
grounds  for  determining  which  charity  had  been  in  the  testator's 
contemplation. 

Again  in  an  early  case  before  Sir  Joseph  Jekyll,  M.  R.,  an 
annuity  of  £5  was  bequeathed  to  "  all  and  every  the  hospitals** 
without  more.  It  appeared  that  the  testatrix  lived  at  Canter- 
bury for  many  years,  that  she  died  there,  and  that  she  took 
notice  by  her  will  of  two  Canterbury  hospitals.  Under  these 
circumstances  the  charity  was  not  held  void  for  uncertainty,  but 
to  have  been  intended  for  all  the  hospitals  in  Canterbury, 
though  not  extending  to  one  about  a  mile  out  of  the  city,  not- 
withstanding it  was  founded  by  the  same  Archbishop  of  Canter- 
bury, and  was  governed  by  the  same  statutes ;  Masters  v. 
Masters,  1  P.  Wms.  4^1. 

And  in  a  nearly  similar  case  before  Sir  Thomas  Sewell, 
M.  R.,  sitting  for  the  Lord  Chancellor,  where  the  bequest  was  **  in 
trust  for  the  augmentation  of  the  charitable  collections,  which 
should  be  then  after  made  for  the  benefit  of  the  poor  dissenting 
ministers  of  the  Gospel  residing  and  living  in  any  of  the  coun- 
ties of  England,  to  be  paid  to  the  treasurer  or  treasurers  of  such 
charitable  societies  or  fimd  for  the  time  being  for  thai  piirposei 
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as  the  major  part  of  them  should  direct  or   appoint  ;"    the     Section  hl 
court  gave  the  fund  to  the  three  great  classes  of  Protestant  dis- 
senters, distinguished  by  the  several  denominations  of  Presby- 
terians, Independents,  and    Baptists;  (a)   Waller  v.    Childs, 
Amb.  524. 

The  same  principle  also  has  been  applied  to  a  legacy  be-  To  a  society 

afterwards 

queathed  to  a  voluntary  society,  called  '^  The  Plymouth  and  dissolved. 
Devonshire  Asylum  for  the  reception  of  Female  Penitents," 
which  society  continued  to  exist  at  the  death  of  the  testator,  but 
was  dissolved  before  his  estate  could  be  administered.  Here 
it  was  held  that  the  testator,  having  marked  out  the  particular 
nature  of  the  charity  to  which  he  wished  this  legacy  to  be  ap- 
plied, the  court  would  execute  his  intention  cy  pres,  and  it  was 
directed  that  the  master  in  settling  a  scheme  should  have  re- 
gard to  the  testator's  will ;  Hayter  v.  Trego ^  5  Russ.  113. 

2.  Where  the  donor  has  left  the  enumeration  of  objects  in-  Direction  to 

»       T       mi  •  1  .  .11       1        1  dispose  of  an 

complete.\      1  his  was  the  case  m  a  will  whereby  a  testator  annual  fund 
bequeathed  to  Christ's  Hospital  a  sum  of  £40,000  stock,  the  J^^e  oiTthS  ^'"' 
income  of  which  he  directed  to  be  distributed  as  thereinafter  ?^™*  **"*  ®^ 

jects* 

mentioned.  He  then  gave  annuities  to  various  public  institutions 
in  London,  and  proceeded  to  direct  that  several  other  sums, 

(a)  Upon    a    reference    to    the  yet  the  treasurer  of  one  only  of 

decree  it  appears  that  the  court  these  funds  was  before  the  court, 

directed  payment  to  the  treasurers  This  prohably  was  by  arrangement 

of  the  several  distinct  charitable  between  themselves,  in  order  to  avoid 

funds  connected  with  these  denomi.  trouble  and  expense ;  for  the  author 

nations  generally,  and  without  in  has  been  well  assured   that   the 

any  way  defining  the  proportions.  Baptist  third  was  divided  between 

Such  having  been  the  case,  it  must  the  two  funds  in  equal  moieties. 

one  should  conceive,    have    been  All  this  it  will  be  perceived  took 

clearly  intended  that  they  should  place   without    reference   to    the 

participate  equally.     Accordingly  comparative  numbers  of  the  several 

apon  inquiry  the  author  has  found  denominations,  or  as  respects  the 

the  result  in  point  of  fact  to  have  Baptists  to  the  comparative  num- 

been,  that  the  three  denominations  hers  of  the  two  subdivisions.   This 

took  in  equal  thirds.   With  respect  information    may    be    the    more 

to  the  Baptists,  however,  although  acceptable,  as  a  similar  point  with 

they  are  known  to  be  subdivided  regard  to  these  same  funds  is  now 

into  two  subordinate  denomina-  pending  in  the  cause  of  Bennett  v. 
tkmSy  called  general  and  particular,  Hayter,  which  was  heard  at  the 
each  again  having  its  distinct  fund.     Rolls  on  the  1 1th  May,  1836. 
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V  which  he  left  in  blank,  should  be  paid  to  the  treasurers  of,  it  should 

seem,  similar  institutions,  although  the  names  of  such  public  cha- 
rities were  also  in  blank.    He  finally  gave  £300,  which  he  de- 
scribed as  the  residue  of  the  dividends  and  proceeds,  to  the  Eari 
of  Chichester  to  be  applied  partly  for  the  poor  inhabitants  of 
Brighton,  and  partly  for  the  benefit  of  the  Brighton  Infirmary. 
This  last  disposition  it  was  held  made  it  evident  that  the  amount 
of  the  blank  gifts  (£350)  should,  with  the  sums  first  given  and 
the  £300  afterwards  left  to  the  Earl  of  Chichester,  make  up 
the  whole  amount  of  income  derivable  from  the  bequest.     **  The 
effect  of  this  will,"  said  Sir  John  Leach,  V.  C.  "  is,  that  it  mani- 
fests a  general  disposition  to  dispose  of  the  sum  of  £1300  in 
charities ;  but  that  the  testator  had  not  absolutely  made  up  his 
mind  as  to  the  particular  charities  which  should  share  in  the 
£350.*'     His  Honor  therefore  referred  it  to  the  Master  to  ap- 
prove of  a  scheme  for  the  application  of  this  sum,  having  re- 
gard to  the  nature  and  character  of  the  other  gifts  contained  in 
the  will ;  Pieschel  v.  Paris,  3  Sim.  &  Stu.  384. 

Gifts  to  the  3,   Where  the  gift  ii  made  to  or  concerns  an  indefinite  class 

poor  generally.  .  . 

of  persons.']  In  such  indefinite  bequests  as  those  to  the  poor 
generally,  the  court  is  firequently  obliged  to  cut  down  the  ex- 
pression in  practice,  by  confining  the  benefit  to  some  determi- 
nate objects  more  or  less  numerous  accordmg  to  circum- 
stances. 

There  is  a  singular  case  of  this  kind  in  the  time  of  Lord  Chan- 
cellor King,  but  whether  decided  by  his  Lordship  or  the  Master 
of  the  Rolls,  Sir  Joseph  Jekyll,  does  not  appear.  A  testator 
had  given  a  legacy  to  the  poor,  without  adding  any  words  firom 
which  it  could  be  discovered  what  poor  he  meant ;  but  as  it 
appeared  that  the  testator  was  a  French  reftigee,  the  court  di- 
rected the  money  to  be  distributed  among  the  poor  refugees  in 
this  country ;  Att.  Gen.  v.  Ranee,  cited  Amb.  433. 
To  t  proacher  Analogous  to  this,  is  acase  in  which  an  annuity  was  bequeathed 
jority  of  inhabit-  for  a  weekly  sermon  at  St  Alban's,  the  preacher  to  be  chosen  by 

the  majority  of  the  inhabitants ;  here  it  was  thought  quite  wild  (a) 

(a)  An  expression  made  use  of    case;  7  Ves.  76 ;  and  see  what  was 
by  Lord  Eldon  in  speaking  of  the     said  by  Lord  Hardwicke  in  Att. 
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that  the  preacher  should  be  chosen  by  the  majority,  and  the    Section  m. 
annuity  was  therefore  directed  to  be  paid  to  a  catechist,  to        .  ^ 
preach  weekly  at  St.  Alban's  on  Saturday,  he  being  named  by 
the  Bishop  of  the  Diocese ;  Att.  Gen.  v.  Combe,  2  Ch.  Ca.  18; 
S.  C.  2  Vem.  267. 

4.  Where  circumstances  intervene  to  prevent  a  strict  execu-  Cases  in  which 

the  9  G.  2  has 

Hon  of  the  charity."]  The  two  first  cases  are  pecuUar.  Lands  been  applied  to 
were  devised  before  the  Mortmain  Act  for  the  use  of  University  bu^'noTso  wto 
College  Oxford,  the  rents  of  which,  after  satisfying  a  particular  *^°"*  *^' 
purpose,  were  to  be  employed  in  the  purchase  of  advowsons 
for  the  college.  Advowsons  were  accordingly  purchased  until 
the  college  was  in  possession  of  as  many  as  were  allowed  by 
the  statute,  which  had  passed  in  the  meantime,  and  was  in  some 
sort  considered  to  apply.  Under  these  circumstances  it  was 
held  by  Lord  Thurlow,  that  the  will  of  the  devisor  should  be 
performed  by  an  exchange  of  advowsons,  or  otherwise  cypres; 
Att*  Gen.  v.  Green,  2  B.  C.  C.  492.  And  in  another  case  pre- 
senting a  nearly  similar  aspect,  the  college  was  directed,  gene- 
rally, to  lay  apian  before  the  Master;  Att.  Gen.  Y.Hoare,cited 
ibid.  405.  It  should  here  be  observed,  that  Lord  Thurlow  seems 
to  have  thought  it  strange  that  the  statute  should  apply  to  cases 
like  these,  where  the  gift  was  made  before  it  had  become  law. 
He  appears  however  to  have  considered  himself  bound  by  the 
authority  of  the  prior  decision. 

So  also,  where  a  testator  directed  bread  to  be  distributed  to  Failure  merely 
poor  persons  attending  Divine  Service,  and  chaunting  his  ver-  object. 
don  of  the  psalms.  They  could  not  be  chaunted,  because  not 
authorized ;  but  Lord  Alvanley  thought  his  general  object  was 
to  give  the  poor  people  bread,  and  that  chaimting  the  psalms 
was  only  accessary,  because  he  considered  his  version  as  good 
as  any  other ;  Brantham  v.  East  Bur  gold,  cited  2  Ves.  jun.  388. 

Another  instance  is  to  be  met  with  in  an  unreported  case,  in  Impractica- 
which  a  testator  left  a  sum  of  money  for  the  establishment  of  keewig  u^^^ 

Gen.  ▼.  Scott,  1  Ves.  sen.  414, 418 ;  Parker,  3  Atk    576 ;  Att.  Gen.  v. 

lee  however  Fearon  v.  Webb,  14  Forster,  10  Ves.  335;  and  ezparte 

Vee.  13 ;  Edenborough  v. Archbishop  Lane  and  others  in  re  Kingsbridge 

of  Canteibiirj,  2  Ross.  93,  and  the  School,  4  Madd.  4^9* 
there  cited ;  also  Att.  Gen.  v. 
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Section  n. 


lectureship, 


Gift  to  a  col- 
lege in  connec- 
tion  with   a 
school,  but  re- 
fused by  the 
former. 


an  annual  course  of  lectures  in  the  University  of  Cambridge. 
By  the  terms  of  the  bequest  the  lecturer  was  bound  to  give 
twenty  lectures  in  the  course  of  the  year,  and  to  print  them 
within  a  very  limited  time  after  their  delivery.  It  appeared  in 
evidence,  that  for  a  considerable  period  subsequently  to  the 
testator's  decease  no  one  could  be  found  to  undertake  the  office 
of  lecturer ;  that  the  few  persons  who  had  accepted  it  had  re- 
signed on  account  of  the  arduous  duty  to  be  performed ;  that 
there  had  been  long  intervals  between  the  resignation  of  one 
lecturer  and  the  appointment  of  a  successor ;  and  that  for  some 
time  before  application  was  made  to  the  court  the  office  had 
remained  altogether  vacant.  Under  these  circumstances,  it 
being  impossible  that  the  testator's  intentions  could  be  specifi- 
cally carried  into  effect,  an  order  was  made  by  the  present  Vice 
Chancellor  reducing  the  number  of  lectures  to  eight,  and  en- 
larging the  time  for  printing  to  one  year  from  the  delivery  of 
the  concluding  lecture.  In  the  matter  of  the  Hulsean  Lecture 
on  the  application  of  the  University  of  Cambridge ;  Reg.  Lib. 
1830,  A.  392. 

We  now  come  to  a  case  in  which  lands  were  devised  to 
Trinity  Hall  Cambridge,  for  the  purpose  of  establishing  four 
new  scholarships,  erecting  additional  buildings  to  the  collie, 
and  founding  four  fresh  fellowships,  the  scholars  and  fellows 
chosen  to  be  such  as  should  have  been  educated  at  Merchant 
Taylors'  School.  The  gift  was  not  accepted  by  the  college; 
but  this  circumstance  did  not  prevent  the  charity  taking  efiect, 
as  a  scheme  was  directed  to  be  laid  before  the  Master  on  the 
part  of  Merchant  Taylors'  School.  Lord  Rossljrn  said,  '^  It 
would  come  near  the  purpose,  if  Trinity  Hall  would  not  admit 
them  as  fellows,  but  were  willing  to  let  them  stand  as  exhibi- 
tioners. That  would  be  near  the  purpose  of  the  intention.  I 
do  not  know  whether  it  would  wander  very  widely  from  the  in- 
tention, if  any  other  college  was  disposed  to  receive  fellows  so 
well  endowed  as  these  fellows  probably  will  be ;"  Att,  Gen.  v. 
Andrew,  3  Ves.  633, 649.  A  compromise  was  afterwards  eflfected 
between  the  Company  of  Merchant  Taylors  and  the  next  of  kin 
upon  the  following  terms,  that  part  of  the  funds  should  be  ap« 
propriated  to  the  establishment  and  maintenance  of  six  scholar- 


1         • 
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ships  or  exhibitions  in  Saint  John's  College  Oxford^  with 
which  the  company  were  connected,  and  that  the  residue  should 
go  to  the  next  of  kin.  This  arrangement  was,  the  Attorney 
(General  consenting,  established  and  carried  into  effect  under  a 
decree  of  the  court.  The  sum  set  apart  for  St.  John's  College 
amounted  to  about  £5000,  the  whole  fund  exceeding  £20,000 ! 
Andrew  v.  Merchant  Tayhrs'  Company^  7  Ves.  223.  Sir 
William  Cnrant  in  another  suit  concerning  the  same  matter,  said 
he  had  hesitated  as  to  the  propriety  of  interposing  the  authority 
of  the  court ;  that  it  was  only  with  an  express  consent  to  com- 
promise upon  the  part  of  the  Attorney  General  that  the  decree 
was  made  sanctioning  the  agreement ;  and  that  he  entertained 
doubie  on  the  subject  of  the  decree  being  right ;  (a)  Andrew  v. 
Trimty  HaU  Cambridge,  7  Ves.  632. 


SEcnoTf  III. 


(a)  In  the  Att.  Gen.  v.  Mayor, 
&C.  of  Exeter  a  decree  was  made 
with  the  Attorney  General's  consent 
for  taking  less  than  the  balance 
fonnd  by  the  master's  report ;  but 
the  aceoants  were  there  carried  back 
near  two  centuries,  under  peculiar 
circnm  stances,  the  corporation 
having  submitted  to  account,  and 
baring  admitted  at  the  same  time 
iStaX  they  had  always  charged 
themselves  with  the  rents  and 
profits  which  formed  the  subject  of 
the  suit;  2  Russ.  362.  In  the 
Att.  Gen.  v.  Bishop  of  Oxford, 
given  at  the  commencement  of  the 
present  chapter,  the  charity,  but 
for  the  arrangement  which  was 
come  to,  most  have  failed  altoge- 
ther. Neither  of  these,  therefore, 
can  be  considered  as  precedents  in 
genend  eases.  Where  it  was 
dodbtfiil  whether  a  bequest  to  cer- 
tain chanties  was  within  the 
statute  of  Mortmain,  an  agreement 
between  the  next  of  kin  and  the 
otgects  of  the  testator's  bounty  to 
diinde  the  property  in  the  propor- 
tion of  one-fourth  to  the  former 
aiii'tiiiee4(mT^  to  the  latter,  has 


been  specifically  enforced,  though 
Lord  Hardwicke,  before  whom  the 
case  was  brought,  would  not  es- 
tablish the  agreement,  until  the  mas- 
ter should  have  reported  that  it  was 
for  the  benefit  of  the  charities. 
Whether  the  court  had  the  Attorney 
General's  consent  to  its  proceedings 
in  the  present  instance  does  not  ap- 
pear; Att.  Gen.  v.  Lauderfield,  9 
Mod.  286.  This  case  also  stands 
upon  a  particular  ground,  and 
cannot  therefore  be  looked  upon  as 
a  general  authority.  There  is  one 
case  to  be  found  in  which  the 
charity  seems  to  have  taken  nothing. 
A  legacy  was  given  to  educate 
servitors  for  Trinity  Ck)Uege ;  they 
refused  to  take  it  upon  those  terms ; 
they  had  made  a  resolution  against 
it ;  and  the  next  of  kin  took  the 
property,  by  consent  of  the  parties^ 
This  is  all  the  information  we  have 
respecting  the  case,  which  is 
anonymous,  and  was  merely  cited 
by  counsel  in  the  course  of  argu- 
ment; see  5  Ves.  302.  Under 
these  circumstances  it  evidently 
cannot  be  relied  upon  as  an  autho- 
rity. .  / 
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SicnoN  m.  It  appears  also  from  another  case,  that  where  there  is  a 
Power  of  the  benefaction  for  students  at  a  collegCi  and  there  have  been 
be^te^^*'  great  abuses  by  the  college,  the  court  has  the  power  of 
another  college,  transferring  the  exhibition  to  another  college ;  Att.  Gen.  y. 

Baliol  College,  3  Ves.  650,  n. 

5.   Where  certain  preliminaries  to  the  enjoyment  of  a  gift 
have  been  neglected  by  the  trustees.]     Nor  will  the  general 
intention  be  permitted  to  fail  for  want  of  circumstances  annexed 
to  the  gift,  which  cannot  take  place  from  the  fault  or  neglect  of 
parties,  to  whom  the  founder  of  the  charity  may  have  delegated 
some  particular  duty  or  privilege. 
(rift  to  a  vicar       Thus  where  a  donor  having  in  view  two  objects,  first  marked 
with  S^ftees'      ^^^  &  general  chari  table  purpose,  that  of  providing  what  he  thought 
approval.  ^  competent  maintenance  for  the  vicar  of  a  parish,  and  then  sub- 

jected the  gift  to  a  proviso  that  the  vicar  should  come  in  with  the 
approbation,  if  not  at  the  recommendation  of  his  trustees.  The 
right  of  presentation  was  at  the  time  of  the  information  in  the 
crown.  The  last  incumbent  dying,  the  Lord  Chancellor  was 
requested  to  wait  for  a  recommendation  by  the  trustees ;  he 
waited  two  months,  and  then  issued  a  fiat  for  the  presentation 
of  an  individual  selected  by  himself,  institution  taking  place 
about  a  month  afterwards.  It  appeared  in  evidence  that  the 
prior  recommendations  had  been  made  as  soon  as  possible  ;  and 
the  same  it  was  considered  ought  to  have  been  done  in  this 
instance.  Lord  Alvanley  therefore  held  that  the  vicar  ap- 
pointed under  the  great  seal  was  entitled  to  the  benefits  intended 
for  the  vicars  of  the  parish,  ^^  not  upon  the  idea  that  if  the  trus- 
tees had  recommended  in  proper  time,  and  that  recommendation 
had  not  succeeded,  that  then  he  would  have  been  entitled ;  but 
upon  this,  that  the  general  object  was  that  there  should  be  a  good 
minister ;  and  there  was  a  secondary  intention  that  he  should 
come  in  with  the  approbation  of  the  trustees.  The  question,"* 
added  his  Lordship,  '^is  whether  under  these  circumstances 
I  do  not  answer  his  intention  better  by  giving  this  benefit  to 
the  vicar,  though  from  the  unfortunate  neglect  of  the  trustees 
he  came  in  without  their  recommendation.  I  am  of  opinion 
they  ought  to  have  taken  more  pains  than  they  did;  and 
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heir  neglect  shall  not  defeat  the  general  intention."    Att.  Gen*  section  ra. 

.  BouUhee,  2  Ves.  jun.  380 ;  S.  C.  on  Appeal,  3  Ves.  220 ;  ' — v ' 

ee  also  the  case  of  j4U.  Gen.  v  Rigby,  3   P.  Wms.  145 ;  and 
hat  o{  Att.  Gen.  v.  Leigh,  ib.  146,  n.  cited  2  Ves.  jun.  389. 

6.    Where  there  occurs  a  failure  of  trustees.']     Cases  are  to  End  of  bequest 
/i        J    •        !•  i_  ,•  ,1  •     •  A.'  J        considered. 

>e  found  m  which  sometimes  the  commissioners  acting  under 
he  Statute  of  Charitable  Uses,  and  sometimes  the  court  of 
Chancery  have  set  up  persons  as  trustees  of  a  charity,  ^hen 
dther  a  testator  has  neglected  to  appoint  any  one  to  carry  his 
ntentions  into  effect,  or  where  the  individual  nominated  for 
hat  purpose  has  died  in  the  testator*s  lifetime.  See  as  to  an 
nstance  by  the  former.  Steward  v.  Germyn,  Duke's  Ch.  U.  by 
Bridg.  p.  360 :  the  act  to  be  done  being  there,  however,  purely 
ninisterial.  And  as  an  instance,  by  the  latter  Att.  Gen.  v.  Lady 
Downing,  Wilra.  Op.  and  Judg.  p.  25;  S.C.  nom.Att.  Gen.  v. 
Bawyer,  3  Ves.  7 1 4,  in  which  case  the  trust  embraced  a  variety  of 
acts,  ministerial,  discretionary,  and  personal.  ^^  A  college,"  said 
L.  C.  J.  Wilmot,  "  is  to  be  founded  under  the  eye  of  five 
trustees :  that  cannot  be ;  the  death  of  the  trustees  frustrates 
that  medium.  What  then  ?  Must  the  end  be  lost  because 
the  means  are  by  the  act  of  God  become  impossible  ?  Suppose 
the  question  was  asked  the  testator — if  the  trustees  die  or 
refiise  to  act,  do  you  mean  no  college  at  all,  and  the  heirs  to 
take  the  estate  ?  No — I  trust  them  to  execute  my  intention : 
I  do  not  put  it  into  their  power,  whether  my  intention  shall 
ever  take  place  at  all.'*  See  also  Att.  Gen.  v.  Stephens^  3  Myl. 
and  Keen,  347. 

7.   Where  the  charity  is  for  the  time  impeded."]     Though  a   charity  estab- 
license  to  hold  in  Mortmain,  and  even  a  charter  of  incorporation  1'*^®**  l^**"^^ 

*^  incapable  of 

should  be  necessary  to  give  effect  to  a  devise  of  this  description^  immediately 
yet  the  court  will  at  once  proceed  to  establish  its  validity,  and         ^ 
hold  up  the  disposition  till  the  license  and  charter  should  be 
obtained.  This  is  laid  down  in  two  cases,  in  both  of  which  the 
devise  was  anterior  to  the  statute  of  Mortmain ;  Att.  Gen.  v. 
Lady  Downing,  Wilm.  Op.  and  Judg.  p.  1  :  and  Att.  Gen.  v. 

N 
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SicnoN  ni.  Green,  2  B.  C.  C.  498.  In  the  former  of  these  it  was  declared 
*^—>r-"^  that  the  trusts  of  the  charity  ought  to  be  carried  into  executioni 
"  in  case  the  king  should  be  pleased  to  grant  his  royal  charter  to 
incorporate  the  college,  and  his  royal  license  for  such  incorpo- 
rated college  to  take  the  devised  premises  in  Mortmain ;"  3  Ves. 
716. 

Nor  has  the  court  limited  any  time  for  this  purpose.  In 
this  case  of  Downing  college,  not  only  was  no  time  specified  in 
the  decree,  although  twenty  years  had  elapsed  since  the  death 
of  the  testator ;  but  the  cause  coming  on  for  further  directions 
nearly  twenty-nine  years  afterwards,  that  decree  was  followed  up, 
notwithstanding  five  applications  to  the  crown  for  a  charter  had 
failed^  and  none  had  then  been  obtained  ;  and  it  was  referred 
to  the  Master  to  consider  of  a  plan  for  founding  and  establishing 
a  college  according  to  the  directions  of  the  will ;  (a)  Att.  Gen* 
V.  Bawyer,  3  Ves.  714. 

Here  the  long  interval  which  had  occurred  does  not  appear 
to  have  been  thought  of;  but  the  circumstance  it  is  to  be  ob- 
served, except  when  the  heir  is  a  party  concerned,  seenu 
immaterial ;  for  if,  as  in  this  case,  his  rights  are  adjudged  to  be 
totally  gone,  it  would  naturally  be  considered  preferable,  wiA  a 
view  to  approximate  as  nearly  as  possible  to  the  testator's  in- 
tention, to  wait  while  a  prospect  existed  of  attaining  that  object, 
rather  than  resort  to  a  more  extensive  operation  of  the  doc- 
trine in  question ;  and  see  ^tt.  Gen.  v.  Bishop  of  Chester, 
1  B.  C.  C.  444 ;  Jtt.  Gen.  v.  Hartley,  4  B.  C.  C.  412;  also 
as  to  personal  estate.  Society  for  the  Praptigation  of  the  Gas^ 
pel  in  Foreign  Parts  v.  jitt.  Gen.  3  Russ.  142. 

Time  for  exe-         The  form  of  the  gift,  however,  may  be  such  as  to  render 

whc^^tobe*"^  time  an  essential  ingredient  in  the  execution  of  a  charity,  and 

'^sMwi-  gQ  ]g^  '^  tijg  claim  of  the  heir  in  case  any  thing  should  occur 

to  fi*ustrate  the  intention  of  the  donor  and  prevent  its  being 

carried  into  effect.     Thus,  where  a  testator  devised  a  freehold 

(a)  A    charter   was    at    length     wards  of  fifty-one  years  from  the 
granted,  the  great  seal  being  affixed     decease  of  the  testator, 
to  it  on  the  22nd  Sept.  1800,  up- 
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neMuage,  at  Romford,  to  the  charity  school  there,  and  directed  SecnoN  m. 
he  rents  and  profits  to  be  applied  for  the  benefit  of  the  school,  ^^"v—** 
*  JO  long  as  it  should  continue  to  be  endowed  with  charity  ;'* 
[xnrd  Hardwicke  observed,  that  where  money  is  given  to  a 
liarity,  as  in  this  case,  it  is  only  given  quousque,  and  when  it 
reases,  if  it  is  a  gift  of  real  estate,  it  shall  fall  into  the  inheritance 
or  the  benefit  of  the  heir ;  if  personal  into  the  residuum ; 
(tit.  Gen.  v.  Pyle,  1  Atk.  435. 

8.   Where  a  surplus  accrues  after  the  gift. "]    With  reference  Rule  as  to  sur- 
;o  the  class  of  cases  now  under  consideration,  it  is  a  well  esta-  accruing  wb- 
dished  rule,  where  the  rents  of  an  estate  or  the  proceeds  of  a  sequentiy. 
hnd  have  been  originally  exhausted  by  the  charity  specified, 
tmt  a  surplus  has  since  arisen  from  an  increase  in  value  of  the 
lands  or  an  augmentation  of  the  fund,  that  such  surplus  shall 
be  made  the  object  of  application  cy  pres.    And  here  we  may 
observe  incidentally,  that  if  an  estate  be  devised  for  charitable 
purposes  with  a  direction  that  the  rents  should  not  be  raised, 
the  direction  is  void,  and  there  is  no  resulting  trust  as  to  the 
increased  rents  for  the  heir  at  law ;  Att.  Gen.  v.  Master^  ^c. 
^  Catherine  HaU  Camh.  Jac.  381. 

The  most  simple  illustration  of  the  rule  occurs  in  the  ordi-  Where  the  mtt 
aary  case  of  a  devise  of  the  rents  and  profits,  which  it  is  well  a^ede^Hsed?  ^ 
blown,  is  equivalent  ^6n«ra%  to  a  devise  of  the  estate  itself; 
Baines  v.  Dixon^  1  Ves.  sen.  41  ;  Johnson  v.  Arnold,  ib.  169. 
Still  more  when  charity  is  concerned  is  it  so  to  be  considered. 
rhus,  where  a  testator  being  seised  of  lands,  which  were  let 
It  a  certain  rent,  devised  the  rents  of  such  lands  for  charitable 
purposes,  it  was  held,  in  opposition  to  the  claim  of  the  heir 
irho  contended  that  nothing  was  devised  beyond  a  mere  rent 
ditige,  that  as  well  the  land  as  the  rent,  and  consequently 
whatever  surplus  might  accrue,  passed  to  the  charity ;  Ken- 
tuttiffUm  Hastings  Almshouse,  Duke*s  Ch.  U.,  by  Bridg.  p. 
6B3 ;  and  see  Att.  Gen.  v.  Lord  Weymouth,  Amb.  24. 

Most  instances  of  this  kind,  however,  have  occurred  where  Where  reve- 
nues specially 

a  special  distribution  of  the  revenues  has  been  made  by  the  Uistnbutcd. 
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SicnoN  ui.    donor  himself  among  the  objects  of  his  bounty,  equal  to  the 
^  whole  profit  of  the  land  at  the  time.     Thus  where  an  estate 

was  devised  upon  trust  out  of  the  produce  to  pay  an  annual 


sum  for  the  maintenance  of  a  preacher,  certain  sums  for  the 
support  of  a  school-master  and  usher,  and  other  sums  to  a 
given  number  of  poor  people,  which  sums  then  swallowed  up 
the  entire  rents,  but  the  estate  afterwards  became  of  much 
greater  value,  it  was  held  that  the  revenue  and  profit  of  the  lands 
should  be  employed  for  the  further  benefit  of  the  several  chari- 
table objects  pointed  out;  Case  of  Thetford School,  8  Co.  ISO. 
One  of  the  'I'^^^  decision  was  founded  on  the  circumstance,  that  the 

grounds  of  ^       devisor  had  shewn  an  intention  of  distributing  all  the  profits  of 

his  lands  in  charity,  and  of  leaving  nothing  to  his  heirs  of  those 

profits  as  they  existed  at  his  death.     In  other  words,  the  court 

seems  to  have  said,  that  as  the  testator  has  himself  declared 

what  constitutes  the  whole  of  the  estate,  there  may  be  inferred 

from  the  circumstance  of  his  both  knowing  its  then  value  and 

devoting  it  exclusively  to  charity,  an  intention  on  his  part  that 

the  entire  estate  should  be  appropiated  to  charitable  purposes; 

see  2  Russ.  441. 

Intimations  "  Whether,*'  it  has  been  observed  by  Lord  Eldon,  "  that  be 

L^]S^Eid*^  ^y    a  rule  of  evidence,  which  good  and  sound  reasoning  would 

spectmg  it        have  led  one  to  adopt  originally,  I  do  not  trouble  myself  with 

inquiring ;  but  I  cannot  help  feeling  the  force  of  what  Lord 

Hardwicke  says  in  the  AtL  Gen.  v.  Johnson,'*  (Amb.  190)  "that 

when  the  Thetford  case  was  decided,  the  doctrine  of  resulting 

trusts  was  but  little  understood ;  and  if  the  object  of  the  gift 

had  not  been  charity,  I  feel  considerable  difficulty  in  believii^ 

that  this  doctrine  of  the  court  would  have  prevailed.     Settled 

rules  of  construction,  however,  must  ncjk  be  disturbed ;  and 

this  principle  is  of  so  much  importance  b  administering  the 

justice  of  the  country,  that  according  to  ml  notion  if  there  has 

been,  not  merely  a  variety  of  cases,  but  evAi  only  one  ancient 

case,  and  there  has  been  practice  and  experience  in  favor  of 

it,  it  ought  to  be  adhered  to ;"  2  Jac.  &  W.  318. 

Anotherground       In  these  ancient  cases  the  court  has  moreover  said,  that  as  by  a 

Jw '»Jtel**"*"      decrease  in  value  of  the  lands  the  charity  would  lose,  so  when  the 

marks. 
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rerenues  increased  it  was  but  right  that  the  charity  should    Suction  ui« 
gUD.     Here  also  Lord  Eldon  has  remarkedi  "  I  should  have     ^^      v"*""^ 
doubted  whether  that  was  a  sound  rule  of  construction,  but  I 
take  it  to  be  one  as  settled  as  the  other,  and  that  therefore  it 
would  not  be  right  to  disturb  it;*'  ib.  319. 

This  case  of  Thetford  School  then  being  established  as  the  The  case  hus 
hading  authority  on  the  subject,  has  been  followed  in  all  sub-  lowed. 
lequent  cases.  Hynshatv  v.  Mayor  ^c.  of  Morpeth^  Duke's 
Ch.  U.  by  Bridg.  p.  242 ;  The  Sutton  Coldfield  case,  ib.  642 ; 
JSUham  Parish  v.  Warreyn,  ib.  641 ;  Att.  Gen.  v.  Johnson, 
Amb«  190;  Att,  Gen.  v.  Sparks,  ib.  201  ;(a)  Exparte  Jorton, 
7  Ves.  340 ;  Att.  Gen.  v.  Barham,  MS.,  are  nearly  on  all  fours 
with  the  case  in  Coke.  See  also  under  rather  more  complicated 
drcumstances,  Att.  Gen.  v.  Tonner,  2  Ves.  jun.  1 ;  S.  C.  nom. 
jtti.  Gen.  V.  Haberdashers^  Company,  4  B.  C.  C.  103. 

In  one  case  the  grantees,  who  were  a  corporation,  were  re-  Caie  of  Att 
presented  as  having  themselves  bought  the  lands,  though  it  of^Coveatr^^^'^ 
anffidently  appeared  from  other  parts  of  the  instrument,  that 
the  purchase  money  had  been  paid  by  Sir  Thomas  White ;  and 
in  consideration  of  such  being  the  case,  the  corporation  agreed 
to  give  and  employ  divers  sums,  amounting  to  the  whole  an- 
nual value  of  the  lands  at  the  time,  to  various  charitable  pur- 
poses. Here  it  was  contended,  that  the  gift  ought  to  be  assi- 
milated to  one,  in  which  a  rent  charge  has  been  granted  by  the 
owner  of  land  to  a  charity,  and  this  was  the  view  taken  in 
the  court  below :  but  the  House  of  Lords  seems  to  have  con- 
sidered, that  the  circumstance  of  the  estate  having  been  pur- 
chased with  Sir  Thomas  White's  money  was  what  ought  prin- 
cipally to  be  looked  to,  and  that  the  particular  mode  in  which 
the  charitable  intention  was  effectuated,  that  is  by  agreement 
or  undertaking  on  the  part  of  the  company,  and  not  by  a  formal 
dedaiation  of  trusts  plainly  dictated  by  Sir  Thomas,  must 
under  the  circumstances  be  regarded  as  immaterial ;  Att.  Gen. 
▼.  Mayor  %c.  of  Coventry,  2  Vem.  897 ;  S.  C.  3  Madd.  353 ; 
and  on  Appeal,  7  B.  P.  C.  235 ;  also  Colles  P.  C.  280. 

(a)  See  as  to  these  cases  2  Jac.  &  W.  320. 


Doctrine  of  the 
cues. 
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SscnoN  III.  The  doctrine  of  these  cases^  as  Lord  Eldon  has  justly  obseryed 
is  neither  more  nor  less  than  this : — a  gift  of  the  rents  and 
profits  of  an  estate  is  agift  of  the  estate  itself;  such  a  devise,  as  is 
here  mentioned,  is  a  gift  of  the  rents  and  profits ;  it  is  therefore 
a  gift  of  the  estate ;  2  Russ.  441. 

SurpluBapplied  Following  up  the  same  rule,  it  is  a  settled  principle  of  the 
blecompensa-*  court  in  the  administration  of  charity  estates,  given  not  for 
tion  exists.         purposes  of  individual  benefit  but  for  the  performance  of  duties, 

that  if  the  revenues  happen  to  increase  so  as  to  exceed  a  rea- 
sonable compensation  for  those  duties,  the  surplus  must  be 
applied  to  other  charitable  purposes. 
Cise  of  Att  Thus  in  a  recent  case,  where  a  grammar  school  had  beenincor- 

S^BrentwwS*'  porated  under  the  name  of  the  schoohnaster  and  guardians,  andby 
school.  certain  statutes  and  ordinances  of  the  institution  it  was  declared, 

^^  that  the  schoolmaster,  discharging  all  the  duties  wherewith  he 
was  charged,  should  retain  for  his  ottm  use  for  his  pains  in  teach- 
ing and  otherwise  aU  the  rents  and  profits  of  the  lands  i"  the 
surplus  rents,  thus  expressly  given  to  the  master,  having  in- 
creased beyond  the  extent  of  a  reasonable  compensation  for 
the  duties  to  be  performed,  a  portion  of  the  income  was  directed 
by  Sir  John  Leach,  M.  R.,  to  be  applied  to  other  charitable 
purposes,  as  no  intention  could  be  collected  of  conferring  in- 
dividual benefit  upon  the  person  who  might  happen  to  fill  the 
office  of  schoolmaster ;  Att.  Gen.  v.  Master  of  Brentwood 
School,  1  Myl.  &  K.  376. 
Of  Att.  Gen.  ▼.  ^  previous  case,  also  before  the  same  learned  judge. 
Smithies.  seems  to  have  been  decided  upon  precisely  similar  grounds. 

King  James  the  First,  being  desirous  of  converting  the 
possessions  of  an  ancient  college  or  hospital  to  other  uses 
than  those  which  had  previously  existed,  ordained  by  his 
letters  patent,  that  from  thenceforth  there  should  be  a  col- 
lege or  hospital  of  the  poor  in  the  suburbs  of  Colchester,  for  the 
relief  and  sustenance  of  the  poor,  and  that  it  should  consist  for 
ever  of  one  master  and  five  poor.  It  was  moreover  ordained,  in 
order  that  the  goods  granted  for  the  support  of  the  college 
should  be    better  governed,  that  from  thenceforth  for  ever 
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there  should  be  one  master  of  the  hospital  and  of  the  posses-  Section  m. 
sions  thereof,  who  was  to  have  the  cure  of  the  souls  of  the  ^*"~>^~^ 
parishioners  of  St  Mary  Magdalen  in  Colchester,  and  was  to 
celebrate  Divine  Service  either  by  himself,  or  by  some  suflBcient 
minister  or  curate.  It  was  further  ordained,  that  there  should 
be  five  persons,  who  alone,  either  men  or  women,  should  be  sup- 
ported, relieved,  and  maintained  in  the  college ;  and  that  for 
their  support,  reUef,  and  maintenance,  they  should  receive 
annually,  through  the  hands  of  the  master  of  the  college  or  of  his 
assignees,  fifty-two  shillings  at  the  four  usual  feasts.  His  ma- 
jesty appointed  one  of  his  chaplains  as  master,  and  five  per- 
s(Hi8  as  the  first  poor  of  the  college,  with  power  to  the  master, 
in  case  of  misbehaviour,  to  remove  any  of  them  according  to 
the  statutes,  and  also  as  deaths  occurred  to  appoint  others. 
The  persons  so  nominated,  were  incorporated  by  the  name  of 
**  The  Master  and  Poor  of  the  CpUege  or  Hospital  of  King 
James."  Power  was  given  to  the  master,  with  consent  of  the 
Attorney  and  Solicitor  General  or  either  of  them,  to  make  sta- 
tutes and  ordinances  touching  the  government,  election,  ex- 
pulsion, punishment,  order,  and  direction  of  the  master  and 
poor,  and  to  appoint  any  other  things  whatsoever  touching 
the  college  and  the  goods  thereof;  and  it  was  thereby  enjoined 
that  all  the  income  of  the  possessions  that  had  been  formerly, 
<nr  should  be  thereafter  given  to  the  maintenance  of  the  college, 
should  be  disposed  and  expended  for  the  support  of  the  master 
and  poor,  and  for  the  support  and  repairs  of  the  possessions  of 
the  college,  according  to  the  statutes,  and  not  otherwise. 

There  is  at  present  no  report  of  the  case  as  it  occurred  Decision  of  Sir 
before  Sir  John  Leach;  although  his  judgment  seems  to  Jo*»«»Le*ch. 
have  been  adverse  to  the  claim  of  the  master  to  retain  the 
increased  rents  to  himself,  on  tlie  ground  that  the  benefit  pro- 
vided for  him  was  by  way  of  remuneration  for  the  services  he 
was  required  to  do,  and  therefore  that  the  one  should  have 
some  relation  to  the  other. 

Lord  Brouffham   however  took  a  different  view  of  the  ThttofLord 

^  Brougham. 

subject,  and  reversed  the  Master  of  the  Rolls*  decision. 
The  notion  adopted  by  his  Lordship  was  a  very  simple 
one:    he   said  that  as  there  was  a  gift  of   the  whole  to 
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Section  ni.  the  master  and  paupers,  the  amount  receivable  by  the  latter 
""^  '  being  ascertained,  that  receivable  by  the  former  being  unascer- 
tained, all  the  increase  must  be  taken  by  the  master ;  that  the 
surplus  was  the  master's,  after  paying  the  paupers  and  the 
repairs.  It  was  upon  this  that  the  whole  judgment  turned; 
AtL  Gen.  v.  Smithies^  Brough.  Decis.  by  Coop.  5. 
Examination  of      This  case  cannot  be  passed  by  without  some  observations* 

LiOTu  Brouffu* 

am's  judgment  A  circumstance  which  appears  to  have  weighed  greatly  with 
the  court  below,  was  the  power  given  to  make,  not  as  Lord 
Brougham  describes  them  mere  bye-laws,  but  in  the  words 
of  the  letters  patent  "  statutes  and  ordinances,"  for  the  order- 
ing and  disposing  of  the  charity  estates.  Lord  Brougham 
however  was  of  opinion,  that  this  power  did  not  alter  the  po- 
sition in  which  the  case  was  left  upon  the  construction  of  the 
rest  of  the  instrument,  and  that  for  two  reasons.  The  first  of 
these  was,  because  he  considered  that  in  making  such  regu- 
lations it  must  always  be  understood,  that  they  should  not  be 
inconsistent  with  the  body  of  the  rules  laid  down  originally  in 
the  governing  charter — the  letters  patent  themselves.  Now 
bearing  always  in  mind  that  the  surplus  is  nowhere  given  ex- 
pressly to  the  master,  (a  circumstance  in  fact  which  the  Lord 
Chancellor  lays  hold  of  to  support  his  view  of  the  case,)  we  find 
first,  that  the  fifty-two  shillings  a-year  were  given  for  the  support, 
relief,  and  maintenance  of  the  poor  persons ;  and  2ndly,  that 
the  whole  income  of  the  college  was  to  be  expended  for  the 
support  of  the  master  and  poor,  and  for  the  support  and  re- 
pairs of  the  college  and  its  possessions.  Here  it  will  be  seen 
that  the  same  expression  is  common  to  the  master  and  to  the 
poor  :  they  are  both  to  be  supported  out  of  the  income ;  the  one 
is  not  to  live  in  a  state  of  luxury,  while  the  other  is  on  the 
verge  of  starvation.  Does  not  the  question  therefore  naturally 
arise,  whether  such  regulations  and  ordinances,  as  should  tend 
to  distribute  the  income  so  as  to  give  an  adequate  support  to  all 
the  objects  intended  to  be  benefited,  would  not  be  in  unison 
with  the  general  design,  rather  than  as  Lord  Brougham  seems 
to  suppose,  inconsistent  with  the  body  of  the  rules  laid 
down  in  the  governing  charter. 
We  may  even  proceed  further,  and — assuming  the  surplus  rents 
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to  bare  been  originally  more  than  sufficient  for  tbe  proper  sup-  Section  lu. 
p(nrt  of  the  master,  taking  into  consideration  his  station  and  func- 
tionsi — ask  whether  it  would  necessarily  and  unavoidably  follow 
that  he  would  be  entitled  to  the  whole.  Might  it  not  be  one  of 
those  cases  in  whichi  while  the  entire  estate  is  clearly  devoted  to 
charity,  the  prescribed  application  of  the  rents  may  not  altogether 
exhaust  the  annual  income.  It  is  by  no  means  the  author's  in- 
tention to  assert  that  such  would  be  the  case  in  the  present  in- 
stance ;  all  he  is  contending  for  being  the  possibility  of  such  a 
result  for  the  sake  of  the  inference,  namely,  that  we  must  not 
conclude  too  hastily  that  everything  in  every  event  was  in- 
tended to  be  swallowed  up  by  the  master. 

But  this  is  not  all ;  it  is  enjoined  by  the  letters  patent  that 
the  income  should  be  disposed  of  and  expended,  not  merely  for 
the  support  of  the  master  and  poor,  but  also  for  the  support 
and  repairs  of  the  possessions  of  the  college,  according  to  the 
statutes.  It  is  observable  that  nothing  is  before  said  respecting 
the  repairs.  These  it  will  be  seen  are  to  be  done  by  the 
master,  not  proprio  vigore^  not  as  a  burthen  cast  upon  him  by 
reason  of  his  enjoying  the  surplus  rents,  but  they  are  to  form 
part  of  the  regular  administration  of  the  college  funds,  and  are 
to  be  provided  for  by  its  statutes.  At  all  events  therefore,  the 
surplus  rents  were  for  some  purposes  to  be  dealt  with  and 
disposed  of  by  the  statutes ;  and  when  we  find  that  all  the  in- 
come was  to  be  disposed  of  and  expended  in  like  manner,  for 
the  support  of  the  master  and  poor,  and  for  the  support  and 
repairs  of  the  possessions  of  the  college,  is  it  too  much  to  sup- 
pose that  the  statutes,  which  were  to  be  made  by  the  master 
with  the  consent  of  the  Attorney  and  Solicitor  General,  were  in- 
tended to  regulate  the  division  of  the  property,  and  settle,  as 
occasion  should  require,  how  much  should  be  taken  by  the 
master,  how  much  by  the  poor,  and  how  much  should  be  laid 
out  upon  or  be  set  apart  for  repairs  ?  In  this  view  the  pro- 
vision, specified  in  the  letters  patent  for  the  poor,  would  have 
been  merely  fixed  at  fifty-two  shillings,  because  an  adequate, 
and,  with  reference  to  the  value  of  the  property,  a  convenient 
sum  for  their  maintenance  at  the  time. 
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Section  ni.  We  have  hitherto  confined  ourselves  to  the  same  line  of 
(^"^A^^  observation  as  that  which  was  pursued  by  my  Lord  Brougham; 
of  AtL  Gen.  v.  but  in  reverting  to  the  course  of  ar^ment  adopted  by  the 
tinued.  '      '    Master  of  the   Rolls,   we  can  hardly  fail  to  perceive  that 

much  higher  ground  was  taken  by  the  latter.  His  argument 
is  of  this  sort  Seeing  a  provision  made  for  a  person  filling  a 
particular  character,  and  certain  duties  chalked  out  and  im- 
posed upon  him  by  reason  of  that  provision,  his  Honor  says, 
(and  as  one  should  have  thought  naturally  enough) — "  Shew  me 
that  personal  benefit  was  designed,  and  however  the  provision 
may  have  increased,  I  will  give  it  all  to  the  party  fUfilling 
the  duties  for  the  time  being  ;  but  unless  you  can  demonstrate 
this,  then  I  shall  consider  myself  bound  to  conclude  that  the 
provision  was  intended  only  as  a  remuneration  for  his  ser- 
vices ;  and  therefore  if  it  has  increased  beyond  a  reasonable 
compensation,  I  must  apply  the  excess  in  some  other  way ; 
because  if  the  remuneration  provided  were  merely  reasonable 
at  the  time,  that  circumstance  furnishes  a  sufficient  indication 
of  intention  that  it  should  never  grow  into  inordinate  gain." 
Where  property  is  given  among  a  plurality  of  charitable  objects, 
the  residue  to  one,  it  forms  a  case  of  a  very  different  com- 
plexion from  that  which  is  now  under  consideration.  There, 
personal  bounty  is  evinced  for  the  charity  taking  the  residue; 
but  where  a  benefit  is  provided  for  an  individual  who  is  nomi- 
nated periodically  to  a  particular  office  and  that  benefit  is  given 
to  him  by  way  of  salary,  such  can  scarcely  ever  be  the  case. 

But  not  to  pass  over  the  other  reason  given  by  Lord 
Brougham,  and  which  he  himself  styles  the  principal  one,  why 
the  power  to  make  statutes  and  ordinances  should  be  of  little 
or  rather  no  moment  in  the  consideration  of  the  case.  It  is, 
because  no  such  disposition  as  it  was  contended  ought  then  to  be 
made  of  the  revenues,  had  ever  been  made  under  the  power  refer- 
red to.  Why  the  power  should  not  exist,  although  it  may  never 
have  been  exercised,  it  is  not  very  easy  to  conceive,  and  his 
Lordship  has  left  us  somewhat  in  the  dark  on  this  subject.  But 
putting  the  two  reasons  together,  let  us  see  what  they  amount  to. 
It  is  said,  that  the  position  in  which  the  case  is  left  by  the  rest 
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of  the  instrument,  is  not  altered  by  the  power  in  question ;  firsts    Sscnov  m. 
because  no  regulations  can  be  made  inconsistent  with  the  body 
of  the  rules  contained  in  the  charter,  and  secondly,  because  no 
dispositiony  such  as  that  contended  for,  had  at  any  time  beenmade 
under  the  power.     His   Lordship's  whole  reasoning  it  will  be 
perceived  proceeds  on  the  assumption,  which  seems  to  be  gra- 
tuitous, that  the  authority  conferred  upon  the  Master  is  a  mere 
power  to  make  bye-laws :  and  having  assumed  that,  he  contends 
that  we  should  look  to  the  rest  of  the  instrument  only.     The 
object  however  for  which,  in  all  probability,  the  power  was  re- 
ferred to  by  the  court  below  was,  that  it  appeared  to  furnish 
one  of  those  indicia  of  intention  which  are  always  sought  for 
in  the  construction  of  written  instruments.     Viewed  in  this 
light,  and  attending  to  the  acts  which  are  apparently  authorized 
by  it  in  connection  with  the  other  parts  of  the  charter,  it  does 
seem  to  afibrd  strong  ground  for  contending  that  a  different 
distribution  of  the  revenues  might  at  some  time  or  other  be 
made.     On  the  other  hand  however,  it  may  be  said  to  testify  a 
contrary  intent ;  for  as  the  only  person  competent  to.  originate 
any  execution  of  the  power  is  the  master  himself,  (the  Attorney 
and  Solicitor  General  having  to  do  no  more  than,  give  or  with- 
hold their  consent  to  such  measures  as  should  be  submitted  to 
them  by  him,)  it  may  be  argued  from  that  circumstance,  that  it 
could  never  have  been  designed  that  the  master  should  himself 
be  constituted  the  judge  of  what  his  exertions  might  be  worth. 
Had  Lord  Brougham  adopted  this  line  of  argument  he  would 
it  18  conceived,  have  possessed  much  better  grounds  for  putting 
aside  the  power,  than  he  can  be  said  to  have  at  present. 

His  Lordship  concludes  his  judgment  by  saying,  probably  in 
connection  with  the  second  reason  mentioned  above,  that  length 
of  time  and  adverse  enjoyment  ought  to  have  their  weight  in 
the  construction  of  disputed  provisions  ;  the  rule  of  interpre- 
tation, from  contemporaneous  usage  and  long  acquiescence,  ex- 
tending in  his  opinion  over  every  branch  of  the  law,  indepen- 
dently of  its  connection  with  matter  of  limitation  and  bar. 
Now  with  reference  to  these  observations  it  is  to  be  remarked. 
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SBcnoN  m.     that  one  of  the  elements  of  this  rule^  as  stated  by  his  Lordship 

^^""["^''"■[■^     himself,  is  altogether  wanting  in  this  case ;  for  supposing  the 

of  Att.  Gen.T.  niasteri  as  in  fact  we  must,  to  have  been  entitled  to  the  whole 

Smthies,  con-    gurplus  income  at  the  date  of  the  letters  patent,  what  usage 

could  there  have  been  explanatory  of  the  provisions  which 
those  letters  patent  contain  ?  Contemporaneous  usage  cannot 
possibly  mean  anything  else  than  usage  contemporary  with  the 
institution  of  the  charity :  and  a  rule  founded  on  such  usage  is 
to  be  applied  to  a  case,  in  which  it  is  admitted  that  what  then 
occurred  was  perfectly  right,  and  which  supposes  the  question 
at  issue  to  have  arisen  long  subsequently.  It  is  conceded  that 
lapse  of  time  cannot  be  made  use  of  as  a  bar ;  how  then  can  con* 
temporaneous  usage  be  resorted  to  as  amean  of  construction,  when 
that  usage  was  not  coeval  with  the  instrument  which  is  to  be  in- 
terpreted by  it?  But  admitting  that  length  of  time,  apart  from  con- 
temporaneous usage,  ought  to  have  a  bearing  upon  the  case,  our 
business  will  then  be  to  inquire  at  what  time  the  surplus  income 
first  exceeded  a  reasonable  compensation.  As  a  matter  of  hd 
then  it  may  be  asked,  when  the  great  rise  in  the  rental  of  the 
country  actually  took  place.  The  rents  may  have  gone  on,  and 
unquestionably  did  go  on  increasing  by  little  and  little ;  but  is 
it  not  well  known  that  the  greatest  and  most  sudden  accretion 
occurred,  not  very  long  back, — during  the  last  war:  and  is  this 
such  a  length  of  undisturbed  enjoyment,  as  would  place  the 
rights  of  these  poor  persons  in  a  worse  situation  than  they 
were  before?  The  parties  interested  were  in  the  lowest  sphere 
of  life,  and  almost  in  the  last  degree  of  poverty.  They  were 
probably  debarred  access,  or  at  least  had  no  opportunity  of 
inspecting  the  very  document  upon  which  their  rights  depended ; 
the  sole  government  of  the  college  and  custody  of  its  muni- 
ments appearing  to  be  vested  in  the  master.  Are  these  then 
circumstances  which  can  be  so  fashioned  as  to  be  turned  to 
their  prejudice  ? 

But  to  proceed  to  another  part  of  the  argument,  although  his 
Lordship's  arrangement  has  been  somewhat  inverted.  It  is  said 
that  if  the  rents  had  fallen  down  to  £13,  the  paupers  would 
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have  taken  all^  and  the  master  have  had  nothing ;  therefore  by  Stcnoii  m. 
the  argument  in  the  Thetford  School  case  he,  the  master,  is  entitled 
to  the  surplusyif  any ;  see  report,  p.  1 1.  This,  beyond  question^ 
is  the  most  forcible  argument  to  be  found  in  the  whole  judgment ; 
but  still  it  seems  capable  of  being  displaced.  We  have  seen 
that  Lord  Eldon  doubted  whether  the  rule  of  construction,  here 
referred  to,  was  a  sound  one ;  though  he  admitted  it  could  not 
be  disturbed :  and  Lord  Brougham  in  the  case  before  us  him- 
self notices  this  doubt  on  the  part  of  his  predecessor.  It 
would  seem  to  follow  therefore  that  the  rule  should  not  be  car- 
ried much,  if  at  all,  beyond  its  present  limits.  It  must  also 
be  recollected,  that  it  has  never  been  applied  except  in  conjunc- 
tion with  that  other  rule,  one  of  evidence,  which  infers  an  inten- 
tion to  give  any  increase  which  may  take  place  in  the  rents,  where** 
cTer  the  entire  profits  at  the  time  of  the  gift  have  been  distri- 
buted among  the  several  charitable  objects.  When  therefore 
we  meet  with  a  case  in  which  a  benefit  has  been  provided  in  re- 
turn for  services  to  be  performed,  even  though  that  benefit 
should  be  in  the  shape  of  surplus,  the  intention  appears  to  be 
that  there  should  exist  some  correspondence  between  them ;  and 
if  an  intention  of  that  sort  can  be  collected,  it  must  almost 
necessarily  be  such  as  to  displace  any  contrary  inference,  which 
may  have  been  gathered  firom  other  circumstances. 

If  too  we  can  once  establish  the  existence  of  such  an  intention, 
the  case  of  Thetford  School  immediately  becomes  an  authority  the 
other  way ;  as  we  shall  perceive  by  attending  to  the  manner  in 
which  the  surplus  was  dealt  with  in  that  case.  The  rents  had  been 
distributed,  in  unequal  shares,  for  the  maintenance  and  support 
(the  very  words  used  in  the  present  instance)  of  a  preacher,  a 
school-master,  and  usher,  and  a  given  number  of  poor.  Now,  if  a 
gift  of  the  rents  and  profits  be  a  gift  of  the  estate  itself,  then 
in  any  ordinary  case  the  increased  rents  must  have  been  divided 
in  the  same  proportions  as  the  original  shares.  But  what  said 
the  court?  That  although  all  the  objects  should  participate  in 
the  augmentation,  yet  as  to  some  of  them,  namely,  the  preacher, 
the  schoolmaster,  and  usher,  there  was  a  point  at  which  the 
augmentation  should  stop,  and  if  any  surplus  remained,  it  should 


190  TJie  Doctrine  of  Cy  pres  [Bk.  ii. 

SionoN  m.    be  expended  in  the  maintenance  of  a  greater  number  of  poor. 
n^'^^y^y       Why  was  this,  but  because  an  intention  was  presumed  on  the 

ConnderaUon  j  '  r 

of  Att.  Gen.  v.  part  of  the  testator  of  limiting  the  ultimate  benefit,  to  be  taken 
tinned.  '  by  some  of  the  objects  he  had  specified,  from  the  very  nature  of 

those  objects  themselves  ?  Let  it  be  admitted  therefore  to  the 
fullest  extent,  that  the  intention  in  the  present  case  was  to  give 
to  the  master  the  whole  surplus,  as  it  existed  at  the  time ;  still 
owing  to  the  nature  of  the  duties  imposed  upon  him,  in  conse- 
quence of  his  taking  that  surplus,  a  presumption  arises,  and  a 
presumption  of  a  very  forcible  kind,  that  so  much  only  of  the 
increased  rents  should  belong  to  him  as  should  be  a  full  equiva- 
lent for  the  services  he  might  have  to  render. 

The  circumstance  of  his  liability  to  loss  had  the  estate,  instead 
of  increasing,  fallen  in  value,  ought  here  perhaps  to  be  taken 
into  account ;  and  in  estimating  the  future  amount  of  salary,  that 
liability  ought  not  to  be  lost  sight  of.  The  master  would  thus  re- 
ceive a  greater  benefit  by  reason  of  this  circumstance,  though  he 
would  not  be  allowed  to  engross  the  whole  advantage  arising  firom 
the  increase. 

The  author  has  now  gone  through  the  whole  of  the  argu- 
ments, upon  which  Lord  Brougham's  judgment  can  be  said  to 
rest ;  and  he  has  been  thus  particular,  because  the  decision 
seems  to  involve  the  propriety  of  that  which  was  delivered  by 
the  late  Master  of  the  Rolls  in  Att.  Gen.  v.  Master  of  Brent- 
wood School.  That  case  appears  to  rest  on  such  sound  and  ex- 
cellent principles,  principles  which  were  never  once  adverted 
to  by  my  Lord  Brougham,  that  anything  which  tends  to  affect 
it  is  deserving  of  the  most  serious  consideration.  It  is  true 
that  the  one  perhaps  may  be  in  some  degree  distinguishable 
from  the  other;  but  not,  it  is  conceived,  sufficiently  so  to  account 
for  such  opposite  adjudications.  The  weight  attached  to  the 
i\ame  of  the  noble  Lord,  however,  should  render  the  student 
cautious  how  he  takes  up  any  opinion,  which  may  run  counter 
to  a  decision  like  the  present. 

Role  as  to  sur-       9.   Where  there  exists  an  original  surplus  J]     In  none  of  the 
ex^ting^from      above  cases  did  a  surplus  exist  at  first;  but  the  same  arose 

the  first. 
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firom  the  subsequent  improvement  and  increased  value  of  the  Sbctioit  ni. 
lands,  or  an  augmentation  of  the  fund.  It  now  remains  to  ^^  v"""^ 
consider  those  cases  in  which  the  charities  particularized  have 
never  exhausted  the  annual  produce  or  income.  With  respect 
to  these,  if  the  whole  estate  or  fund  be  devoted  to  charity,  the 
same  rule  has  prevailed.  The  court  here,  however,  has  obvi- 
ously gone  much  further  than  in  the  former  cases.  It  has  said, 
that  although  a  testator  has  not  pointed  out  what  was  the 
yearly  value  of  the  lands  or  of -the  fund,  either  in  express  terms, 
or,  as  when  exhausting  the  income,  by  implication ;  yet  if  he 
has  otherwise  sufficiently  manifested  his  intention  to  give  the 
whole  of  the  estate  to  charitable  purposes,  the  surplus  and 
increased  rents  must  be  applied  to  the  charitable  uses  which 
he  has  mentioned,  or  in  some  other  manner  cy  pres.  See  a 
a  very  clear  statement  of  the  doctrine  in  the  late  case  of  Att. 
Gen.  V.  Wihon,  S  Myl.  &  Keen,  362. 

One  of  the  earliest  and  strongest  cases  is  that,  in  which  a  case  of  Arnold 
testator,  beginning  his  will  by  an  expression  of  his  determina-  ^*  ^^  ^®°' 
tion  to  settle  certain  lands  to  charitable  uses  after  the  death  of 
himself  and  his  wife,  devised  an  estate  worth  £240  per  annum, 
without  marking  its  value,  to  trustees  upon  trust  to  pay  certain 
annuities  amounting  in  the  whole  to  £1^  a-year  to  difierent 
charitable  uses  ;  he  also  gave  a  legacy  of  forty  shillings  out  of 
his  personal  estate  to  his  heir-at-law.  Afler  payment  of  the 
annuities,  the  surplus  remaining  was  decreed  to  go  in  augmen- 
tation of  the  charities,  it  appearing  to  be  the  testator's  intent 
to  settle  the  whole  manor  and  to  give  his  heir  no  more  than 
forty  shillings ;  Arnold  v.  Att.  Gen.  Show.  P.  C.  22. 

So,  when  a  testator  directed  the  income  arising  from  his  other  cases. 
personal  estate  to  be  expended  as  follows, — ^£12  for  the 
salary  of  a  schoolmaster,  £1  in  the  purchase  of  school-books, 
and  the  residue  (i£  any)  in  the  clothing  and  putting  out  ap- 
ptentices  to  some  trade,  business,  or  occupation,  of  two  chil- 
dren in  the  parish  of  R.  and  one  child  in  the  parish  of  W. ; 
the  residue,  proving  much  more  than  sufficient  for  this  purpose, 
was  directed  to  be  applied  to  the  charitable  purposes  mentioned 
in  the  will,  according  to  a  scheme  to  be  approved  by  the 
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Swnoif  in.  Master.  The  testator,  it  was  considered,  had  intended  to  de- 
vote the  whole  surplus  to  charity,  and  had  been  mistaken 
merely  as  to  the  quantum  applicable  to  that  purpose ;  Att,  Gen. 
V.  Earl  of  WincheUea,  3  B.  C.  C.  373 ;  S.  C.  nom.  Att.  Gen. 
V.  Ilurst,  2  Cox.  364. 

And  in  a  nearly  similar  case  where  a  testator  gave  certain 
property,  the  produce  of  which  was  to  be  employed  in  placing 
out  poor  children  as  apprentices,  and  empowered  his  trus- 
tees to  allow  such  sums  of  money  for  that  purpose  as  to 
them  should  seem  convenient,  provided  the  sum  so  to  be 
allowed  in  putting  out  each  child  should  not  to  exceed  £10; 
it  was  held,  that  the  court  might  increase  the  amount  of  this 
apprentice  fee,  which  was  only  restricted  by  the  testator  be- 
cause a  convenient  sum  at  the  date  of  his  will ;  and  because  he 
thought  there  would  be  a  sufficient  number  of  objects  to  ex- 
haust the  whole  provision  at  that  rate ;  but  he  did  not  mean 
his  object  to  fail  because  there  were  not  persons  enough  desi- 
rous of  availing  themselves  of  it ;  Att.  Gen.  v.  Minshull,  4  Ves. 
1 1  (a).  See  also  Att.  Gen.  v.  The  Painter-Stainers*  Company ^ 
2  Cox,  51 ;  and  Att.  Gen.  y.  The  Ironmongers'  Company , 
2  Myl.  &  K.  576. 


Where  execu- 
tion of  charity 
postponed. 


And  this  seems  to  be  the  most  proper  place  for  noticing 
those  cases,  in  which  for  a  limited  time  the  charity,  from  some 
cause  or  other,  is  hindered  from  taking  effect.  The  circum- 
stance of  such  delay  having  arisen,  does  not  confer  either  upon 
the  testator's  real  or  personal  representatives,  or  upon  those 
who  take  under  his  will,  any  title  to  the  intermediate  produce  or 
income,  but  the  same  must  accumulate  for  the  benefit  of  the 
charity.  When  no  obstacle  therefore  any  longer  exists,  and 
the  charity  comes  to  be  administered,  these  accumulations  may 
be  regarded  as  in  the  nature  of  a  surplus  beyond  what  was  in 
the  contemplation  of  the  founder ;  and  they  have  usually  to  be 
applied  in  the  manner  which  is  here  pointed  out.      Aglet  v. 


(a)    It  is  right  to  state  that  a     by  Sir  C.  C.  Pepys,  M.  R.,  in  Att- 
doubt  was  thrown  upon  this  case     Gen.  v.  Solly,  post  202. 
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Dodd.  2Atk.  238;  Att.  Gen.  v.  Bolton,  3  Anstr.  820;  and     Section  in. 
Ait.  Gen.v.  Bowyer^  3  Ves.  714. 

To  pardculame  one  case^  various  legacies  had  been  be- 
queathed to  the  Mercers'  Company ,  between  the  years  1545  and 
1666,  for  the  purpose  of  being  lent  out  at  interest  in  sums 
varying  from  £5  to  £200  without  interest  to  young  freemen 
of  the  company.  The  fund  having  remained  unapplied  from 
ihe  year  1666,  when  the  fire  of  London  happened,  and  thereby 
become  greatly  increased,  a  scheme  was  approved  of  for  lend- 
ing out  sums  of  not  less  than  £100  nor  exceeding  £500 ;  that 
being  considered  with  reference  to  the  alteration  in  the  value  of 
money,  the  latest  of  the  wills  being  200  years  old,  not  incon- 
sistent with  the  intention  of  the  testator.  Att.  Gen.  v.  The 
Mweeri  Co.  2  Myl.  &  K.  654. 

In  all  the  cases  we  have  hitherto  considered  the  heir-at-law  Opposite  claim 
was  the  person  claiming  in  opposition  to  the  charity.  Those  disponeJ. 
invested  with  the  legal  estate  might  sometimes  indeed  have  as- 
serted a  right  to  the  surplus,  yet  so  feebly  as  scarcely  to  be  heard. 
We  now  come  to  those  cases  in  which  the  claim  of  the  heir-- 
at-law has  been  at  all  events  barred,  and  the  determination  has 
rested  between  the  charity  and  the  disponees.  These  do  not 
form  exceptions  to  the  former,  but  are  equally  with  them  re- 
solvable into  a  question  of  intention.  The  court,  it  is  true, 
has  inferred  from  very  slight  circumstances  a  design  to  give 
the  entire  estate  or  fund  to  charitable  purposes ;  but  if  anything 
can  be  found  to  rebut  that  inference,  the  court  will  check  its 
predilection  for  charity,  and  support,  as  beneficial,  the  ulterior 
disposition^  or  that  portion  of  the  gift  to  which  no  express  trust 
is  made  to  attach.  For  this  purpose  contemporaneous  usage 
and  long  undisturbed  possession,  or  even  length  of  time  alone 
are  circumstances  which  must  be  attended  to,  as  furnishing  some 
evidence  of  the  understanding  of  the  several  parties ;  though 
of  course  there  may  be  other  circumstances  to  neutralize  or 
weaken  the  effect  of  any  such  evidence ;  see  on  this  subject 
Ati.  Gen.  v.  Mayor  8(c.  of  Coventry^  3  Madd.  368 ;  Att.  Gen.  v. 
Mayor.  %c.  of  BrUtol^  2  Jac.  &  W.  321 ;  Att.  Gen.  v. 
Smithies f  Brough.  Judg.  by  Coop.  17. 
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We  shall  first  notice  those  cases  in  which  the  claims  of  the 
disponees  have  been  defeated.  Of  these  there  are  two,  both  of 
which  were  carried  from  the  court  •of  Exchequer  to  the  House 
of  Lords.  The  rents  of  an  estate,  which  appeared  on  the 
fkce  of  the  instrument  to  amount  to  £150  per  annum,  were 
directed  to  be  paid  to  the  Mercers'  Company,  who  were  to 
dispose  of  all  the  money  from  time  to  time  delivered  to  them  to 
the  uses  of  the  deed.  Then  followed  donations  to  various 
charitable  objects,  among  which  was  a  gift  of  £SX)  to  be  dis- 
tributed among  a  certain  number  of  poor  brethren  of  the 
company.  There  was  also  another  gift  of  equal  amount  for  an 
annual  dinner  to  the  company ;  and  other  small  sums  were 
bestowed  upon  several  of  the  company's  officers  for  their  trouble. 
A  proviso  was  added,  that  in  case  of  eviction  from  the  premises 
the  payments  should  cease,  and  that  in  the  event  of  a  fall  in 
the  rents  a  proportionable  abatement  should  be  made  in  such 
payments  by  the  company.  The  main  feature  in  the  case 
however  was,  that  in  the  distribution  which  was  thus  made  of 
the  rents,  a  sum  of  nine  shillings  had  been  left  unappropriated ; 
and  this  circumstance,  coupled  with  the  proviso  just  stated,  was 
made  the  foundation  of  a  claim  on  the  part  of  the  company  to 
retain  the  whole  of  the  increased  rents  for  their  own  benefit. 
Lord  Ljmdhurst,  after  stating  that  "no  very  strong  evidence  of 
intention  could  arise  from  a  circumstance  of  that  description, 
that  it  was  the  intention  of  the  donor  that  any  surplus  funds  at 
any  future  time,  however  large,  should  become  the  property  of 
the  Mercers'  Company,"  went  on  to  observe,  that  "  whatever 
slight  inference  of  intention  might  arise  from  the  omission  to 
appropriate  that  small  fractional  sum,  was  repelled  by  the  very 
strong  terms  in  the  former  part  of  the  deed,  in  which  it  is 
expressed,  not  only  that  the  existing  rent  of  £150  a-year,  but 
all  the  rents  should  be  received  by  the  trustees  and  handed 
over  to  the  Mercers'  Company ;  and  the  Mercers'  Company 
are  directed  to  apply  not  the  present  rents  only,  but  all  the 
rents  to  the  purposes  of  the  will.  That  direction  is  so  specific 
as  to  exclude  any  inference  arising  from  the  small  extra  firac- 
tional  sum  not  being  appropriated;"  Wardens^  %c.  of  the 
Mystery  of  Mercers  v.  Att.  Gen.  2  Bli.  N.  R.  165. 
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The  second  case  was  between  the  same  parties,  though  here     Section  m, 
the  claim  was  if  possible  more  untenable  than  in  the  other.  ^ 

Every  firaction  of  the  rents  had  been  distributed  among  the 
several  charitable  objects,  but  a  proviso  was  added  very  similar 
to  that  in  the  former  case,  except  that  no  abatement  was  to 
take  place  with  respect  to  one  of  the  charities,  whence  it  was 
aiigued  that  as  to  this  payment,  the  company  were  intended  to 
be  charged  therewith  at  all  events,  no  matter  how  low  the 
rents  m^ht  fall.  Lord  Lyndhurst  however  was  clearly  of  opinion 
that  the  proviso  created  no  charge  upon  the  company,  but 
merely  had  the  effect  of  giving  a  preference  to  one  charity 
ov^  the  others,  so  that  after  the  former  had  been  fully  paid 
the  latter  would  participate  rateably  in  what  might  be  left; 
One  is  almost  surprised  that  the  question  was  allowed  to  be 
argued,  since  we  have  already  seen  that  an  intention  was 
evinced,  an  intention  which  was  clearly  and  emphatically 
expressed,  that  the  company  should,  in  one  event  at  least,  be 
discharged  from  all  further  payments,  in  case  they  should  lose 
those  sources  from  which  such  payments  were  to  arise,  the 
same  being  in  that  case  directed  to  cease  altogether ;  Wardens^ 
^c.  of  the  Mystery  of  Mercers  v.  AtU  Gen.  2  Bli.  N.  R.  184. 

It  is  now  requisite  to  advert  to  those  cases  in  which  the  And  where  that 
disponees  have  succeeded  in  establishing  their  right  to  the  °    ^    ponee« 
increased  rents.     In  the  leading  case  on  this  subject,  a  sum  of 
money  was  paid  to  the  corporation  of  Bristol  for  the  purpose  Case  of  Atu 
of  being  laid  out  in  lands  of  the  yearly  value  of  £  ISO  and  of  Bristol. 
npwiards,  which  lands  were  to  be  settled  in  trust  for  the 
equal  accommodation  and  advancement  of  twenty-four  different 
dties  and  corporations,  as  mentioned  in  a  separate  deed.     By 
such  deed  successive  benefits  of  £100,  for  ten  years,  were 
provided  for  each  of  such  cities  and  corporations,  (Bristol 
bdng  one ;)  though,  in  addition  to  these  beneficial  interests,  an 
extra  sum  of  £4  was  to  be  paid  to  every  city  and  corporation, 
with  the  exception  of  Bristol,  as  a  remuneration  for  their 
troable.     Then  came  a  clause  by  which,  in  case  the  corporation 
of  Bristol  should  neglect  to  pay  the  £104,  certain  progressive 
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JSicnoNm.  penalties  or  forfeitures  increasing  from  £110  to  £150  were 
imposed  upon  them,  to  be  recovered  by  St.  John's  College 
Oxford,  who  were  thereupon  to  hand  over  the  £104  to  the 
corporation  from  whom  it  was  withheld,  but  who  were  no 
further  interested  in  the  funds.  It  was  also  provided,  that  if 
the  estates  should  become  notoriously  decayed  by  any  sudden 
misfortune,  by  reason  of  fire  or  other  like  occasion,  the  payments 
should  cease  from  the  time  of  such  decay,  but  that  after  the  decay 
should  be  made  good  out  of  the  annual  profits,  the  rents  should 
be  employed  according  to  the  trusts  of  the  deed.  No  disposi- 
tion was  made  of  the  surplus,  which  remained  of  the  £120  over 
and  above  the  sum  of  £104*.  Here  it  was  held  by  Lord 
Eldon,  who  reversed  the  judgment  of  the  court  below,  that  the 
corporation  of  Bristol  took  so  much  of  the  rents  and  profits  as 
was  not  expressly  disposed  of  for  their  own  benefit,  and  that  the 
other  charities  were  not  entitled  to  call  for  a  distribution  of  the 
increased  rents.  His  Lordship  principally  rested  his  decision 
on  these  grounds — that  unless  when  Bristol  came  in  rotation 
the  £4  was  to  be  considered  as  merged  in  the  surplus,  the 
corporation,  though  a  favorite  object,  would  have  had  no 
recompense  for  their  pains,  notwithstanding  the  whole  manage- 
ment of  the  estate  and  distribution  of  the  rents  were  cast  upon 
them;  that  the  difficulty  occasioned  by  the  circumstance  of 
the  fines  or  penalities  having  to  be  paid,  not  to  the  persons 
who  were  to  receive  the  £104,  but  to  St.  John's  College,  was 
such  as  to  render  it  impossible  to  say  in  what  shares  the  several 
parties  ought  to  take,  supposing  it  to  have  been  the  testator's 
intention  that  they  should  all  participate  in  any  increase  of  the 
rents ;  and  lastly,  that  the  corporation  were  not  treated  as 
trustees  to  all  intents  and  purposes,  and  had  not  a  right  to 
claim  all  such  allowances  as  general  trustees  would  have  a 
right  to  claim ;  that  they  were  not  indemnified  against  insol- 
vency of  tenants,  or  low  rents,  or  the  expense  of  recovering 
them,  or  other  events  not  mentioned  in  the  special  clause  con- 
tained in  the  deed,  and  that  deed  furnished  therefore  an 
observation  upon  one  of  those  indicia  of  intention  which  is 
alluded  to  in  all  the  cases,  namely,  that  the  testator  must  be 
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taken  to  mean  that  those  who  lose  by  the  fall  shall  gain  by  the     S'c^on  m. 
rise;  Att.  Gen.  v.  Mayor  of  Bristol,   3  Madd.  319 ;  S.  C.  on  ^      ' 

Appeal,  2  Jac.  &  W.  294. 

The  particulars  of  this  case  have  thus  been  given  pretty  fully, 
that  it  may  not  on  a  hasty  view  of  it  be  thought  opposed  to  the 
previous  adjudications.  It  proceeds  like  them  on  the  grand  and 
governing  principle  of  intention,  by  adherence  to  which  it  ne- 
cessarily happened  that  a  variation  of  circumstances  was  followed 
by  a  difierent  result.  Indeed  on  referring  to  the  order  made  by 
Lord  Eldon,  it  will  be  seen  that  introductory  words  of  a  very 
special  kind  have  been  there  inserted,  for  the  express  purpose  of 
guarding  against  any  misapprehension  in  this  respect. 

Again  a  testator,  for  the  maintenance  and  continuance' of  a  Cueof  Att. 
school  which  he  had  procured  to  be  established  by  letters  G«^-^«8km- 
patent^  devised  unto  the  master  and  wardens  of  the  Skinners* 
Company  various  messuages,  specifying  their  respective  yearly 
values,  but  in  directing  the  application  of  the  revenues,  did  not 
quite  exhaust  the  whole  amount.  Part  of  the  rents  were  given 
to  the  company  and  its  officers,  for  their  labour  and  pwis  in 
visiting  the  school,  and  distributing  certain  alms ;  other  parts 
were  to  be  appropriated  in  defraying  the  salary  of  the  master 
and  usher  of  the  school,  and  in  making  payments  to  the  alms- 
people,  and  providing  alms  ;  all  these  constituted  fixed  sums. 
The  testator  then  directed  that  the  residue  of  the  rents  should 
be  employed  upon  needful  reparations  of  the  messuages,  "  and 
other  overplus  he  willed  should  be  to  the  use  and  behoof  of  the 
said  Company  of  Skinners ,  to  order  and  dispose  of  at  their 
wiUs  and  pleasures,'*  Here  it  was  held,  notwithstanding  the 
pre&tory  words  might  induce  a  supposition  that  the  whole 
estate  was  intended  to  be  devoted  to  charitable  purposes,  that 
the  concluding  part  of  the  will  precluded  any  presumption  that 
die  ccnnpany  were,  in  the  larger  sense,  trustees  of  the  residue ; 
there  being  no  authority  for  saying  that  a  general  disposition, 
such  as  was  contained  in  the  will,  would  not  dispose  of  the 
whole  surplus  to  the  final  devisee ;  Att.  Oen.  v.  the  Skinners' 
Company,  2  Russ.  409. 

There  is  another  case  bearing  a  strong  resemblance  to  the  Case  in  rt 
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last.  A  testator  devised  lands  to  the  Fishmongers'  Company 
subject  to  certain  charges,  and  directed  that  the  wardens  should 
yearly  distribute  among  a  certain  number  of  poor  persons  138 
quarters  of  coals,  or  else  money  to  buy  the  said  coals  unto  the 
same  number  after  the  price  of  eight  pence  a  quarter.  The 
will  then  took  notice,  that  the  sum  total  m  money  for  the  price 
stated  amounted  to  £4 12«.,  and  further  directed  that  if  the  coals 
should  be  bought  for  a  less  price  more  coals  should  be  given. 
The  will  then  contained  the  following  passage,  **  And  if  the 
residue  of  the  money  coming  and  to  be  taken  of  the  said  rents 
yearly  and  for  evermore,  I  will  the  same  wardens  and  their  sue- 
cessors  every  year  and  for  evermore  have  for  their  labours  in 
this  part  to  be  had  and  for  the  executing  of  this  my  will,  tortf 
shillings  sterling,  that  is  to  say  every  of  them  six  shillings  and 
eight  pence,  and  whatsoever  leaveth  over  unspent  of  the  said 
residue,  I  will  that  it  be  disposed  yearly  and  for  evermore  to 
the  reparations,  maintaining,  upholding,  and  sustaining  of  the 
aforesaid  rents,  and  to  the  most  necessary  and  profitable  use  of 
the  said  craft  or  mystery  of  fishmongers,  whereof  the  whole  sum 
of  the  aforesaid  charges  amounteth  yearly  to  £17  sterling." 
Lord  Chancellor  Brougham,  affirming  the  Vice  Chancellor's  or- 
der, observed  that  the  whole  firame  and  language  of  the  will,  with 
reference  to  the  principles  established  by  a  series  of  decided 
cases  for  the  construction  of  charitable  bequests,  and  especially 
the  very  material  proviso  that  if  the  138  quarters  of  coals  could 
be  bought  for  a  less  price  than  £4  12$.,  then  more  coals  should 
be  distributed,  were  strongly  indicative  of  the  testator's  intention 
to  limit  the  gift  to  the  specified  sum.  In  re  Jordan's  or  JordeyiCs 
Chanty,  5  Sim.  571 ;  S.  C.  on  Appeal,  1  M.  &  K.  416. 

In  the  case  which  is  now  to  be  noticed,  and  which  will  be 
stated  very  briefly,  the  indicia  of  intention  were  many  and 
strong.  The  rents  of  the  estate,  at  the  time  the  charity  was 
founded,  amounted  to  £66  13«.  4(2.,  of  which  a  sum  of  £i  lOf. 
was  unappropriated.  The  college  of  Brazen  Nose,  who  in  this 
instance  were  the  disponees,  appeared  to  be  quite  as  much 
objects  of  the  donor's  favor  or  more  so  than  those  institutions  to 
which  particular  sums  were  directed  to  be  paid — the  nature 
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and  purpose  of  the  charity  being  to  found  additional  scholarships  SKcnoN  m. 
in  the  coU^e,  with  a  preference  in  the  choice  of  scholars  to 
those  who  might  be  educated  at  such  institutions.  The  sur- 
plus during  the  life  of  the  founder^  who  was  both  connected 
with  the  college  and  acted  as  visitor  of  the  other  institutions, 
was  taken  by  the  college  and  applied  to  its  own  use  with  his, 
the  founder's^  knowledge,  consent,  and  participation.  This  ap* 
propriationof  the  surplus  went  on  during  a  period  of  S50  years, 
without  the  right  of  the  college  having  been  called  in  question 
during  the  whole  of  that  period.  There  were  other  circuni'^ 
stances  also  tending  the  same  way,  which  it  is  unnecessary  to 
go  into.  Upon  the  whole  it  was  considered  quite  clear  by  Lord 
Brougham,  sitting  in  the  House  of  Lords,  as  it  had  already 
been  determined  in  the  court  below,  that  the  right  of  the  col- 
1^^  to  the  surplus  was  not  in  any  way  invalidated ;  Att.  Gen. 
V.  I%e  Principal,  ^c,  of  Brazen  Nose  CoUege,  2  Clark  &  Finn. 
295 ;  see  also  Att  Gen.  v.  Gascoigne,  2  M.  &  K.  647. 

It  remains  that  we  notice  two  other  cases  in  which  the  same  au.  Gen.  t. 
principle  has  been  applied.  A  testatrix  gave  her  real  and  caSierine  ^  *  ^^ 
personal  estates  to  a  college  for  the  purpose  of  founding  ad-  HaU,  Cam- 
didonal  fellowships  and  scholarships :  a  new  building  was  to 
be  erected  for  the  reception  of  the  new  members,  and  certain 
stipends  were  to  be  paid  to  them  out  of  the  rents;  but  they  were 
in  particular  cases  to  be  liable  to  forfeitures,  which  were  to  be 
applied  as  thereinafter  directed  to  the  common  stock  of  the  col* 
lege.  The  testatrix  expressed  a  hope  that  a  surplus  would  re- 
main for  the  benefit  of  the  college,  which  together  with  the 
forfeitures  were  to  be  thrown  into  the  common  stock  of  the  col- 
lege, and  improved  as  a  fund  for  the  repairs  of  the  college  in 
general,  as  well  the  old  as  the  new  buildings,  or  the  discharge 
of  any  debt  that  might  then  lie  on  the  old  college  on  account 
of  the  buildings  already  erected  or  the  making  any  additional 
buildings,  or  buying  of  books  for  the  library,  or  other  such 
public  uses  within  the  college,  the  fellows  and  scholars  how- 
ever to  be  paid  before  anything  should  be  laid  aside  for  the 
common  stock  of  the  college.  Lord  Eldon  in  this  case,  con- 
trary as  he  admitted  to  his  first  impressions,  considered  that 
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the  disposition  so  made  of  the  surplus  was  a  gift  for  the  benefit 
of  the  old  college,  and  ought  not  to  be  divided  between  the 
two  colleges — that  this  was  the  general  effect  of  the  whole  wiB 
taken  together ;  Att.  Gen.  v.  Master ^  ^c.  of  Catherine  HaU 
Cambridge f  Jac.  381. 

In  the  other  case  it  appeared  that  the  London  Companies  were 
formerly  obliged  to  keep  a  stock  of  com  for  the  supply  of  the  Ixxi- 
don  market,  and  to  sell  it  when  the  Lord  Mayor  directed,  the  price 
being  on  some  occasions  fixed  by  him.    A  member  of  one  of  the 
companies  conveyed  an  estate  to  other  members  of  the  same  com- 
pany, upon  trust  yearly  and  for  ever  to  dispose  of  all  the  rents  and 
profits  in  manner  directed  by  him.    Various  sums  were  given  to 
purposes  clearly  charitable,  then  £8  was  to  be  paid  to  the  master 
and  wardens  of  the  company  for  increase  of  their  stock  of  com  for 
the  service  oftheLondonmarket;  and  after  some  trifling  sums  set 
apart  forseveral  of  the  companies*  officers,  the  rest  and  residue  of 
the  rents  were  to  be  paid  yearly  to  the  master  and  wardens  for  the 
further  increase  of  their  stock  of  com.      A  proviso  followed 
that  in  case  the  rents  should  fall  short,  the  payment  of  all  the 
yearly  sums  should  be  forborne,  with  the  exception  of  one, 
which  was  of  a  charitable  nature.     The  Vice  Chancellor,  Sir 
Lancelot  Shadwell,  was  of  opinion  that  this  residuary  gift  was 
made  for  the  purpose  of  lessening  the  burthen  under  which  the 
company  lay  of  providing   com  whenever  the  Lord  Mayor 
might  think  right  to  direct  them  so  to  do  by  his  precept ;  and 
that  as  the  donor  intended  the  previous  donation  to  the  com- 
pany for  the  same  purpose  to  be  for  their  benefit,  and  not  for 
the  benefit  of  the  public,  he  must  have  meant  this  latter  gift 
also  to  be  for  their  benefit ;  Att,  Gen,  v.  The  Haherdashets 
Company,  5  Sim.  478. 

Before  quitting  this  class  of  cases,  the  following  one,  which 
may  be  said  to  have  arisen  out  of  them,  should  be  shortly 
noticed.  A  corporation,  which  was  bound  to  pay  out  of  the 
revenues  of  charity  lands  a  certain  annual  sum  to  a  college,  did 
in  the  4th  of  James  the  First,  by  way  of  satisfaction  thereof, 
convey  to  the  college  lands  which  were  then  of  the  same  annual 
value,  but   which  from  accidental  circumstances  became  of 
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much  greater  value  in  proportion  than  the  lands  reserved  by  Section  m. 
the  corporation  for  the  other  purposes  of  the  charity.  The 
court  however  would  not  after  a  lapse  of  two  centuries  undo  an 
ammgementy  which  was  perfectly  fair  at  the  time  between  the 
contracting  parties,  which  was  sanctioned  with  the  full  appro- 
bation of  the  executor  of  the  founderi  and  which  had  become 
unequal  only  from  accidents  arising  out  of  the  course  of  time ; 
jitL  Gen,  v.  Pembroke  Hall^  2  Sim.  &  Stu.  44«1. 

As  to  those  cases  in  which  the  disponees  have  been  held  to 
take  beneficially  the  whole  subject  of  the  gift,  see  Hill  v.  Bishop 
of  London,  1  Atk.  618;  also  as  illustrative  of  the  doctrine  on 
this  subject ;  Starkey  v.  Brooks,  1  P.  Wms.  390 ;  Rogers  v. 
Rogers,  3  P.  Wms.  193 ;  Lloyd  y.  Wentworth,  cited  2  B.  C.  C. 

It  being  then  determined  in  these  cases  that  the  disponees  if  disponeesen- 
«*  entiUed  to  the  undisposed  of  residue,  a  question  arises  '^iLttttg. 
whether  any  apportionment  of  the  increased  rents  should  be  m«nted« 
made  between  them  and  the  charities  specified.  This  question^ 
which  seems  to  have  been  suggested  by  Lord  Eldon,  came  under 
discussion  in  Att.  Gen.  v.  The  Skinners*  Company.  In -favor 
of  an  apportionment  it  was  contended,  that  the  payments  to  the 
dififerent  charities  mentioned  in  the  will  ought  to  be  increased, 
so  that  those  payments,  and  the  overplus  which  was  to  go  to  the 
Skinners'  Company,  might  bear  the  same  proportion  to  one 
another  and  to  the  whole  value  of  the  devised  lands,  as  they  re- 
spectively bore  to  one  another  at  the  date  of  the  will :  that  the 
objects  of  the  testator's  bounty  had  a  right  to  say,  that  looking 
at  what  was  the  value  of  the  surplus  rents,  afi:er  making  the  spe- 
cified payments,  at  the  time  of  the  testator^s  death  there  should 
be  an  apportionment  of  the  whole  rents  between  them  and  the 
company,  so  that  the  increased  rents  should  be  divided  between 
the  different  charities  and  the  Skinners'  Company  in  the  same 
proportion,  in  which  the  rents  of  the  estate  at  the  time  of  the  tes- 
tator's death  were  then  payable.  But  Lord  Eldon,  without  en- 
tering into  any  discussion  upon  the  point,  contented  himself 
with  declaring  his  opinion  to  be  that  there  could  not  be  such 
an  apportionment :  and  regarding  these  payments,  as  they  must 
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bCy  in  the  light  of  charges  upon  the  estate,  it  would  be  difficult 
to  form  any  argument  in  favor  of  a  contrary  opinion.  Another 
question  debated  in  this  case  was,  whether  the  company  were 
bound  to  any  greater  amount  of  reparations  than  were  expressly 
mentioned  in  the  will.  Very  extensive  erections  were  about 
to  take  place,  and  as  these  would  necessarily  require  repazmdon 
to  an  extent  beyond  what  was  originally  contemplated,  it  be- 
came important  to  ascertain  what  the  liabilities  of  the  company 
in  this  respect  really  were.  As  regards  the  new  buildings  it  was 
held  by  Lord  Eldon  that  the  overplus  given  to  the  Skinners* 
Company  was  not  applicable :  that  if  the  school-house  did  not 
remain  such  as  it  was  in  the  time  of  the  testator,  the  sur^dus 
rents  could  not  be  charged  with  contributing  a  larger  sum 
towards  its  repairs,  than  would  have  been  thence  contributed  if 
the  school-house  had  remained  in  its  ancient  state.  That  sur- 
plus, said  his  Lordship,  must  repair  the  school-house  to  the 
same  extent  as  if  no  increase  in  the  charity  had  taken  place,  but 
not  to  any  greater  extent;  S  Russ.  438,  445. 

The  principle  of  this  case  also  prevails  as  between  different 
descriptions  of  charity;  for  in  general  where  a  testator  has 
pointed  out  a  plurality  of  charitable  objects,  and  has  given  so 
much  of  the  estate  or  fund  as  he  may  not  have  specifically  ap- 
propriated by  the  term  residue  to  one  of  them,  the  increased 
income  is  applicable  only  to  the  latter ;  Att.  Gen,  v.  SoUff,  17 
Nov.  1835,  MS.  It  is  different  however,  as  we  have  already 
seen,  if  the  whole  estate  or  fund  is  distributed,  and  parcelled 
out  in  aliquot  parts  or  shares,  and  no  portion  is  given  as  residue  j 
for  there  all  the  charities  will  participate  rateably  in  any  aug« 
'It^flbtioii^vhich  may  take  place.  This  is  in  fact  the  principk 
of  the  Thetford  School  case,  and  others  of  that  sort 
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of  objects. 


a  surplus,  which  has  either  arisen  from  an  increase  in  value 
or  augmentation  of  the  property  or  has  else  existed  from  the 
first,  is  also  applicable  to  the  case  of  a  surplus  which  has  ac- 
crued by  the  failure,  whether  partial  or  total,  of  objects  and 
purposes  indicated  by  the  donor. 
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This  principle  was  so  acted  upon,  where  the  failure  was  par-  Sbchon  m. 
dal  only,  in  the  case  of  Jtt.  Gen.  v.  Bishop  ofHandaff^  2  Myl.  whwe^wirtijil. 
&  K*  583,  which  is  not  itself  reported,  but  is  to  be  found 
cited  in  another  case  which,  however  closely  resembling  it,  is 
better  deserving  of  particular  notice,  not  only  by  reason  of  the 
kijanction  with  respect  to  the  application  of  the  property  here 
placed  between  inverted  commas,  which  is  wanting  in  Att.  Gen. 
▼.  Bishop  of  Llandajfff  but  also  by  reason  of  the  circumstance 
that  the  decree  in  that  case  was  made  by  arrangement  between 
the  parties,  which  may  be  thought  to  detract  in  some  degree 
firom  its  authority* 

To  come  to  the  case  itself — a  testator  bequeathed  his  personal 
estate  to  the  Company  of  Ironmongers  upon  trust  to  invest  the 
same  at  interest,  **  positively  forbidding  them  to  diminish  the 
capital  thereof,  or  that  the  interest  and  profits  should  be  applied 
to  any  other  use  or  uses  than  thereinafter  mentioned  and  di- 
rected.**  The  application  was  to  be  as  follows :  one-half  part 
to  the  redemption  of  British  Slaves  in  Turkey  or  Barbary,  a 
fourth  to  the  charity  schools  in  the  city  and  suburbs  of  London, 
and  the  remaining  fourth-part,  subject  to  certain  burthens,  for 
the  benefit  of  the  chaplain  and  decayed  freemen  of  the  com- 
pany. The  case  was  first  brought  before  Sir  John  Leach,  M.  R., 
who  came  to  a  most  extraordinary  determination.  He  decided 
that  the  court  had  no  power  to  direct  anew  the  application  of 
the  moiety ;  but  that  still  a  scheme  should  be  settled  by  the 
Master,  to  be  submitted  to  the  consideration  of  the  legislature* 
His  Honor  mainly  rested  his  argument  on  the  introductory 
words  forming  the  injunction  already  referred  to.  But  when 
the  case  was  carried,  as  it  afi:erwards  was  before  Lord  Brougham, 
his  Lordship  quoting  the  passage  rightly  said,  "The  object  of 
this  general  prohibition  plainly  is  to  secure  the  whole  fund, 
principal  and  interest,  to  charitable  uses;  to  forbid  any  aliena- 
tion of  the  capital,  and  any  diversion  of  the  income  to  any 
other  purposes  than  those  which  he,  the  testator, '  specifies  :*  ** 
adding  a  few  lines  afterwards,  "the  expression  'use  or 
uses/  even  literally  taken,  lets  in  all  the  charities  specified, 
the  fiind  be  given  among  them,  and  not  otherwise 
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Where  total. 


In  the  last  case^  as  well  as  in  the  preceding  one,  it  will  be 
seen  that  the  failure  was  merely  partial.  It  sometimes  happens 
however,  that  after  a  charity  has  taken  efiect  there  is  a 
subsequent  failure  of  objects  without  any  other  purpose  haTing 
been  pointed  out,  so  as  to  leave  as  it  were  a  blank  in  the  in- 
tentions of  the  donor.  When  this  is  the  case,  it  is  also  widiin 
the  power  of  the  court,  in  the  absence  of  any  contrary  intention 
appearing,  to  appoint  the  charity  d^  novo.  Thus  where  a  om- 
siderable  property  had  been  given  for  the  support  of  a  hospital 
for  lazars  or  leprous  people,  and  there  were  no  objects  remain- 
ing to  take  the  benefit  of  the  institution  owing  to  the  extinction 
of  leprosy  in  this  country  a  new  scheme  was  directed ;  Att. 
Oen.  V.  Master  ^c.  of  St  Lawrence^  High,  on  Mort.  836. 

So  wiiere  there  was  a  trust  for  the  advancement  of  Christianity 
among  infidels  in  New  England  and  Virginia,  and  the  parts 
adjacent  in  America,  which  failed  partly  from  a  want  of  objects 
and  partly  by  reason  of  the  separation  of  the  American  colonies 
fh)m  the  parent  country,  afresh  application  of  the  property  was 
directed  by  the  court ;  Att.  Gen.  v.  May  or ^  8fc.  of  London^ 
3  B,  C.  C.  171 ;   S.  C.  1  Ves.  jun.  243. 

And  in  a  very  recent  case,  which  furnishes  a  still  better  illus- 
tration of  the  principle,  it  appeared  that  estates  had  been  settled 
for  the  benefit  of  the  French  or  Walloon  congregation,  (a  sect 
which  in  its  government  and  tenets  was  said  to  bear  a  resem- 
blance to  the  Presbyterians),  and  if  the  said  congregation 
should  at  any  time  thereafter  be  dissolved,  or  not  be  permitted, 
and  continued,  then  firom  and  afler  the  same  should  not  be 
permitted,  or  be  dissolved,  the  donor  desired  that  the  estates 
should  be  sold,  and  the  proceeds  divided  among  his  children 
and  grandchildren  or  their  issue.  The  Master  having  reported 
that  the  congregation  did  not  then  subsist  by  reason  of  its  volun- 
tary dispersion,  the  case  came  before  Lord  Langdale,  M.  R., 
upon  the  the  question  whether,  as  there  was  no  persons  follow- 
ing the  particular  form  of  worship  specified,  the  sect  had  not 
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ceased  to  as  so  entitle  the  reversioners  to  the  estates.  His  Lord-  Section  m. 
ship  however  thought^  that  the  event  which  had  happened  was 
never  contemplated  by  the  donor,  who  appeared  only  to  have 
provided  for  the  case  of  the  sect  being  no  longer  tolerated. 
He  therefore  declared  that  the  Walloon  congregation  being  dis- 
persed, the  property  was  then  applicable  to  charitable  purposes 
as  near  as  might  be  to  the  trusts  of  the  original  foundation,  and 
he  referred  it  to  the  Master  to  approve  of  a  scheme  for  the 
application  of  the  same  accordingly  ;  Alt.  Gen,  v.  Columbine 
Rolls,  21st  July,  1836,  MS.  This  case,  (if  correctly  decided), 
shews  very  plainly  that  the  testator  must  evince  a  clear  inten- 
tion to  the  contrary,  and  one  which  cannot  be  mistaken,  in  order 
to  prevent  the  principle  in  question  from  being  brought  into 
operation. 

Having  thus  endeavoured  to  shew  token  the  surplus  income  Mode  of  apply 
will  be  decreed  to  a  charity,  let  us  (although  the  subject  has  ^^'e''*'""* 
been  in  some  measure  anticipated)  now  inquire  haw  the  same  is 
usually  applied ;   and  for  this  purpose  it  is  immaterial  at  what 
time  the  surplus  may  have  arisen. 

It  has  been  said  that  the  court  of  Chancery  has  authority 
in  the  distribution  of  the  increased  revenues,  not  only  to  augment 
the  stipends  or  allowance  which  the  objects  of  the  charity 
would  take  under  the  original  instruments,  as  well  as  add  to 
their  number,  but  even  to  deviate  from  the  plan  itself  if  it 
should  be  thought  expedient  so  to  do ;  AtL  Gen.  v.  Mayor 
of  Bristol,  2  Jac.  &  W.  319. 

A  remarkable  case  of  this  kind  occurred  before  Lord  Hard- 
widce;  a  person  had  founded  a  charity  by  giving  an  alms-house 
for  five  poor  men ;  the  charity  establishment  was  greatly  abused; 
upon  a  proposal  being  laid  before  the  Master,  he  reported  that 
the  number  of  poor  men  should  be  increased  to  ten,  and  that 
Jhe  poor  women  should  be  added.  And  my  Lord  Hardwicke 
was  of  opinion  that  it  ought  to  be  so,  upon  the  notion  that  he 
had  power  not  only  to  increase  the  objects  of  the  charity, 
but  to  make  an  alteration  in  them ;  Anon.  MS.  cited  2  Jac. 
&  W.  830. 

Whether  the  court  proceeded  here  on  the  idea,  that  in  the 


206  The  Doctrine  of  Cy  pres  [Bk.  ii. 

^tcnw  m.  application  of  a  clear  and  positive  surplus  greater  license  was 
allowable,  than  when  either  no  increase  in  the  estate  or  fund  has 
taken  place,  or  the  purpose  is  such  as  not  to  render  any  increase 
distinguishable  from  the  rest,  nor  available  in  the  nature  of  a 
surplus,  does  not  appear. 

Scheme  regn-        But  however  this  may  be,  the  principle  deducible  from  die 
nal  plsm,  recent  cases  appears  to  be,  that  in  administering  the  surplus 

rents  or  income  of  a  charity,  the  court  will  endeavour  to  r^ulate 
its  scheme  in  as  strict  accordance  as  can  be  with  the  views  dT 
the  founder,  though  it  will  not  by  a  literal  adherence  to  his 
directions  suffer  their  general  object  and  spirit  to  be  endan- 
Every  object  gered.  Thus  in  several  instances  the  rule  adopted  has  been  to 
compreheDded.  comprehend  in  the  scheme  every  object  specified  by  the  donor, 
and  not  to  aggrandize  any  one  to  the  exclusion  of  the  rest; 
though  beyond  a  certain  point  it  may  be  right  to  drop  some  of 
the  objects  as  having  been  sufficiently  advanced,  and  to  confine 
the  application  of  the  remainder  to  others  which  in  their  nature 
are  more  capable  of  extension  or  enlargement ;  Att.  Gen.  v. 
Johnsofiy  Amh,  190. 

In  the  early  case  of  Thetford  School  certain  stipends  and 
provisions  were  to  be  paid  for  the  maintenance  and  support  of 
a  preacher,  a  schoolmaster,  and  usher,  and  a  given  number  of 
poor,  all  which  were  directed  to  be  augmented  and  if  any  sur- 
plus remained,  it  was  to  be  expended  in  the  maintenance  of  a 
greater  number  of  poor ;  8  Co.  130. 

In  a  more  recentcase,  abequest  was  directed  to  be  applied  unto 
and  amongst  such  number  of  the  poor  inhabitants  of  a  parish  at 
such  times  and  proportions,  and  either  in  money,  provision,  phy* 
sic,  or  clothes  as  the  trustees  should  think  fit :  the  fund  was  very 
considerable  in  proportion  to  the  objects,  and  a  large  surplus  re- 
mained; the  application  of  which,  though  confined  to  the  same  ob- 
jects, was  extended  to  purposes  not  expressly  pointed  out  by  the 
will,  as  the  instruction  and  apprenticing  of  children,  &c. ;  Buhop 
of  Hereford  v.  Adams,  7  Yes.  324 ;  see  also  the  plan  of  incln^Bng 
every  object  in  the  scheme  pursued  in  AiL  Gen.  v.  The  Cooper^ 
Company,  19  Ves.  187. 
In  a  celebrated  case  determined  by  Lord  Eldon^  a  very 
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elaborate   outline  was  sketched    out  by  the  court  for  the    Sbctiom  m. 
guidaiice  of  the  Master  in  his  settlement  of  a  scheme.   "  A  fund  ^ 

having  been  bequeathed  for  placing  out  and  putting  apprentices 
two  poor  boys  of  such  as  were  members  of  the  congregation  of 
Presbyterians  lo  which  the  testator  belonged,  and  that  lived  ' 
in  the  parish  of  A/'  the  surplus  income  was  directed  to  be  ap- 
plied first  in  increasing  the  number  of  those  who  should  com- 
pletely answer  the  description  of  members'  sons  and  residents 
within  the  parish,  and  if  not  exhausted  in  that  way  then  secondly, 
in  placing  out  sons  of  members  in  other  parishes,  thirdly, 
daughters  of  members  in  the  same  way,  and  fourthly,  sons  of 
Presbyterians  generally.  Comparing  this  plan  with  the  pro- 
positions made  to  the  court,  it  will  at  once  be  seen  how  closely 
the  intention  was  adhered  to  in  this  instance ;  Att,  Gen.  v. 
Wamsay,  13  Yes.  ^1. 

On  the  other  hand  that  the  general  object  and  spirit  of  the  Spiritof  donor's 
founder's  directions  will  be  followed  in  the  first  instance,  though  fjj^°^  **" 
that  course  may  not  be  altogether  consistent  with  a  strict  ad- 
herence to  the  rules  which  he  has  laid  down,  is  proved  not 
only  by  the  cases  of  Att.  Gen.  v.  Whiteleyy  1 1  Yes.  241  ;  Att. 
Oen.  V.  Earl  of  Clarendon^  17  Yes.  401 ;  and  the  Rugby  School 
case,  dted  ib.  505,  but  by  several  others.  In  an  early  case  before 
Lord  Hardwicke,  the  deed  of  gift  began  with  expressing  an 
intention  on  the  part  of  the  donor  to  found  and  erect  a  school, 
and  then  went  on  to  direct  the  trustees  to  apply  the  rents  of 
the  estate  towards  the  necessary  finding  a  master  and  for  the 
pains  of  such  master.  Here  it  was  held  by  his  Lordship,  that 
an  ag[^cation  of  part  of  profits  towards  rebuilding  and  repair- 
ing the  school-room  and  school-house  was  a  good  pursuance 
of  the  trust,  because  a  school-room  and  house  were  necessary ; 
and  if  these  were  not  provided  by  the  trustees  they  must  be  pro- 
vided by  the  master  himself,  and  so  it  would  (in  effect)  be  ap- 
plied for  the  pains  of  the  master.  Besides,  the  introductory 
words  of  the  donation  seemed  to  shew  that  a  new  school 
waa  to  be  built;  Att.  Gen.  v.  Mayor^  %c.  of  Stamford^ 
2  Swan.  592. 
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Again  it  has  been  held,  that  where  a  scheme  for  application 
of  the  increased  rents  has  reference  to  the  augmentation  of  a 
salary  given  to  an  individual  for  performance  of  duties,  tbe 
Master  is  not  strictly  confined  to  such  positive  provisions  as 
are  to  be  found  on  the  subject  of  the  original  salary,  bat  may 
stipulate  for  an  additional  advantage  in  furtherance  of  the  foun- 
der's general  intention. 

Thus  in  a  will  establishing  a  lecture,  there  was  no  expreai 
injunction  with  respect  to  residence,  yet  the  Master  was  con- 
sidered to  be  well  justified  in  the  introduction  of  residence  9a 
a  condition,  it  being  plainly  intended  that  the  individual  ap- 
pointed should  devote  his  whole  time  to  the  duties  of  his  situ- 
ation; Ex  parte  Lane  in  re  Kingshridge  School^  4*  Madd.  479. 

And  in  a  recent  case  where  the  institution  in  question  was  a 
hospital,  the  master  of  which  was  not  resident,  there  not  ap- 
pearing to  have  been  any  habitation  provided  for  him,  it  was 
on  the  ground  that  residence  was  desirable  owing  to  the  duties 
to  be  performed,  referred  to  the  Master  to  ascertain  whether  there 
was  a  fit  habitation  with  a  view,  if  there  should  not,  to  the  ap- 
propriation of  part  of  the  revenues  for  the  purpose  of  insuring 
residence  for  the  future.  Alt.  Gen.  v.  Smithies^  Rolls  16th 
April,  1836,  MS.  It  should  be  observed  that  in  this  caae,  by 
reason  of  Lord  Brougham's  decision,  the  requisite  amount 
had  to  come  out  of  the  master's  own  salary. 


Property,  avail- 
able fnm  fail- 
ure of  one 
among  other 
objects,  how 
applied. 


Here  it  should  be  added,  that  where  one  of  several  charitable 
purposes  pointed  out  by  a  testator  altogether  fails  from  a  want 
of  objects,  the  court  is  in  the  habit  of  applying  so  much  of  tbe 
fund  or  property  as  is  thus  liberated  to  the  advancement  of  tbe 
other  objects  mentioned  by  him. 

Thus  where  a  testator  gave  part  of  his  property  for  the  foun- 
dation of  scholarships  in  the  two  universities,  and  directed  the 
residue  of  his  fortune  to  be  employed  in  the  redemption  of 
British  captives  in  Turkey  or  Barbary.  It  appeared  theft 
were  none  to  redeem,  and  a  scheme  was  sanctioned  by  the 
court  for  employing  the  whole  of  the  fund,  except  a  moderate 
portion  set  apart  in  case  captives  should  be  made,  to  increase 
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the  number  and  income  of  the  scholars ;  Att.  Gen.  v.  Bishop  of    sionow  m. 

Uandaff,  cited  2  Myi.  &  K.  583, 586.  ' — v ' 

So  where  there  was  a  bequest  of  personal  estate  one-half 
of  which  was  to  be  applied,  as  in  the  former  case,  to  the  redemp- 
tion of  British  slaves  in  Turkey  or  Barbary,  a  fourth  to  the 
charity  schools  in  the  city  and  suburbs  of  London,  and  the 
remaining  fourth  part  for  the  benefit  of  the  chaplain  and  de- 
cayed freemen  of  the  company ;  it  was  decreed  by  Lord  Ch. 
Brougham,  that  it  should  be  referred  to  the  Ma9ter  to  approve  of 
a  proper  scheme  for  applying  the  liberated  fund  as  near  as  might 
be  to  the  intentions  of  the  testator,  having  regard  to  the  bequest 
touching  British  captives  and  also  to  the  other  charitable  bequests 
in  the  will ;  Att.  Gen.  v.  The  Ironmongeri  Co.  2  Myl.  &  K.  576. 

Even  where  all  the  objects  mentioned  by  the  donor  have  From  failure  of 
fiuled,  still  the  court,  in  directing  anew  the  application  of  the 
property,  will  have  regard  to  the  nature  of  those  objects  and 
to  the  kind  of  charity  which  the  donor  had  in  his  contemplation. 

Thus,  where  it  became  necessary  to  appoint  de  novo  a  charity 
which  had  for  its  object  the  support  of  a  hospital  for  lazars 
and  leprous  people,  a  scheme,  it  seems,  was  directed  in  favor  of 
the  county  hospital ;  Alt.  Gen.  v.  Master,  S^c.  of  St.  Lawrence^ 
High,  on  Mort.  336 ;  and  see  Hayter  v.  Trego,  5  Russ.  1 13. 

Before  quitting  the  present  branch  of  our  subject,  the  ques-  Refusal  of 
tion  having  arisen  in  the  first  instance  respecting  a  surplus,  it  proportions^ 
may  be  well  to  take  notice  of  the  case  oi  Att.  Gen.  v.  Corp.  of  ^enJ>y.M^e- 

'  ^  -^     '^    X2\  chanties  as 

Rochester,  as  it  occurred  before  the  present  Vice  Chancellor,  settled  in  a  for- 
A  trust  had  been  created  for  the  benefit  of  the  poor,  within 
a  city,  and  the  liberties,  and  precincts  thereof,  which  trust 
was  by  a  decree  of  Lord  Nottingham  carried  into  execution  in 
ikvor  of  all  the  parishes  then  considered  entitled  to  participate  in 
the  charity,  the  proportions  as  between  themselves  being  in  terms 
at  least  permanently  settled  by  the  decree.  It  was  nearly  a  cen- 
tmy  and  a  half  afterwards  discovered  that  another  parish  ought 
to  have  been  admitted  to  share  in  the  provision,  and  upon  an  in- 
formation filed  at  the  relation  of  this  parish,  a  share  of  thepro- 
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SscnoN  m.  perty  was  accordingly  decreed  to  it ;  but  without  disturbing  the 
proportions  which  had  by  the  former  suit  been  established  with 
respect  to  the  other  parishes.  This  however  was  accompanied 
with  a  declaration,  that  the  decree  was  to  be  without  prejudice 
to  any  application  on  behalf  of  either  of  those  parishes,  to  vary 
the  proportions  so  established.  Under  the  idea,  probably,  that 
such  a  declaration  must  be  considered  as  authorizing  future  ap- 
plications to  the  court,  one  of  the  parishes  just  mentioned,  some 
twenty  years  afterwards,  caused  an  information  to  be  filed, 
claiming  an  increased  share  of  the  rents  on  account  of  its 
population  having  become  greater  than  that  of  the  others* 
Sir  Lancelot  Shadwell,  however,  was  of  opinion  that  the  court 
had  no  power  to  vary  the  proportions.  He  said,  *'  It  must 
have  been  foreseen  that  the  relative  populations  of  the  parishes 
would  vary ;  and  therefore  Lord  Nottingham  declared  for  the 
sake  of  convenience  that  the  proportions  should  for  ever  there- 
after remain  as  specified  by  the  award.  Summum  jus  would 
indeed  be  summa  injuria^  if  at  the  end  of  every  five  years  t 
fresh  information  should  be  filed,  and  the  Master  be  directed 
to  compute  the  number  of  paupers  in  each  parish  ;'*  Att.  Gen, 
v.  Mayor  of  Rochester^  6  Sim.  273.  (o) 


Misconception 
of  Lord  Not- 
tingham's 
decree. 


(a)  It  will  be  seen  that  Lord  Nottingham's  decree  has  been  no  further 
noticed  than  as  it  is  subservient  to  a  right  understanding  of  the  object 
sought  for  by  the  third  information.  That  decree,  however,  has  been 
considered  as  establishing  this  proposition,  that  where  there  is  a  gilt  like 
that  in  the  text,  not  only  those  parishes  which  were  within  the  city,  its 
precincts  and  liberties  at  the  time,  but  also,  (by  an  application  of  the  cy 
pres  doctrine)  all  other  parishes  which  may  since  have  been  added  mnit 
be  admitted  to  a  participation  of  the  income  and  profits.  The  case  ii  to 
stated  in  Duke,  who  has  been  followed  by  subsequent  writers.  But  in 
truth  no  such  proposition  was  established.  The  proceedings  disdoeed 
two  instruments,  a  will  and  a  deed,  the  latter  of  which  was  for  some 
reason  or  other  insisted  upon  as  the  foundation  of  the  chanty.  Now 
between  the  dates  of  these  several  instruments,  a  period  of  about  fburtMn 
years,  the  bounds  of  the  city  appear  to  have  been  enlarged  by  cbarto, 
and  the  discussion  seems  to  have  turned  altogether  upon  the  ezisleiice 
of  the  charity  from  the  time  of  the  will,  a  point  which  was  afterwards 
given  up,  the  charity  being  admitted  on  all  hands  to  have  been  founded 
by  the  deed  and  not  by  the  will.  Upon  that  notion  the  court  proceeded  in 
delivering  its  judgment.     Without,  therefore,  speculating  upon  what 
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might  have  been  the  decision  of  the  court  had  the  circumstances  been  Section  n. 
such  as  have  hitherto  been  supposed,  it  will  be  sufficient  to  say  that  Lord  *^""^v  ^ 
Nottingham's  decree  is  not  an  authority  for  any  such  position  as  that 
which  is  to  be  seen  laid  down  in  the  books  upon  this  subject.  It  did 
nothing  more  than  give  due  effect  to  the  terms  of  the  deed,  as  in  the 
case  of  any  ordinary  trust :  this  will  be  apparent  enough  upon  look- 
ing attentively  at  the  report ;  see  Att.  Gen.  v.  Mayor,  &c.  of  Rochester, 
Ca.  temp.  Fmch,  193. 

There  are  other  cases  of  the  same  sort,  where  parishes  or  liberties  have 
been  improperly  excluded  from  the  benefit  of  a  trust,  or  have  been 
nnfairiy  dealt  with  in  the  administration  of  the  property,  and  who  of 
course  have  obtained  redress  upon  a  proper  representation  to  the  court  of 
Chancery.  Of  the  first  kind  is  Att.  Gen.  v.  Grant,  1  P.  Wms.  669 ;  and 
of  the  second,  Att.  Gen.  v.  Duller,  Jac.  407. 

However,  where  parishes  have  become  divided,  as  to  a  certain  extent    Apportionment 
was  the  case  in  Att.  Gen.  v.  Grant,  property  given  subsequently  shall   of  charitable'^ 
go  to  that  division  only  which  the  gift  purports  to  benefit,  or  if  it  takes    ^^  *arish«i"°° 
in  both  divisions,  an  apportionment  shall  be  made  so  that  there  may  be 
a  separate  and  distinct  application  as  to  each  ;  Att.  Gen.  v.  Grant,  ut  sup. 

Following  up  the  same  view,  the  legislature  in  the  3  Geo.  1,  c.  72,  s.  1 1,  3  G.  1,  c.  72. 
has  given  power  to  the  commissioners  for  the  building  of  churches,  in  case 
any  parish  or  place  should  under  the  provisions  of  the  58  Geo.  3,  c.  45  and  59 
Geo.  3,  c.  1 34  be  divided  into  one  or  more  distinct  or  district  parishes  or 
chapelries  for  ecclesiastical  purposes,  to  apportion,  if  they  should  so  think 
fit,  among  such  separate  divisions  any  charitable  gifts  which  should  have 
been  made  to  any  such  parish  or  place,  and  in  such  case  to  direct  that  the 
distribution  of  the  shares  apportioned  to  any  such  separate  divisions 
should  be  made  by  its  minister,  or  the  church  or  chapel-wardens,  or 
select  vestry  thereof,  either  jointly  or  severally,  as  the  commissioners 
(regard  being  had  to  the  nature  of  the  gift  and  its  application)  should 
think  expedient.  The  act  further  empowers  the  commissioners  to 
a|iportion  debts  charged  on  the  church  rates,  and  requires  all  apportion- 
ments to  be  registered  in  the  diocesan  court,  and  duplicates  to  be 
dvpottiXcd  with  the  church  or  chapel-wardens  of  each  separate  district 
concerned.  Provision  is  also  made  by  sect.  10  of  the  act,  that  upon 
fStut  appointment  of  select  vestries  for  such  separate  districts  or  divisions 
the  cfistribotion  of  charitable  funds  or  any  proportions  of  the  same,  to  be 
BMiignft^  under  sect.  11,  should  be  free  from  the  control  of  any  other 
vestry  than  that  chosen  for  the  division  entitled  thereto. 

We  have  now  to  say  a  few  words  upon  the  opposite  case  to  that  we  Union  of 
iMTe  just  had  under  consideration,  namely,  where  two  parishes  have  parishes. 
teen  united.  When  this  is  the  case,  and  the  act  authorising  the  union 
dedarea  that  as  to  all  privileges,  liberties,  and  respects  other  than  such 
m  relate  to  ecclesiastical  matters,  the  parishes  shall  still  continue  dis- 
tinety  no  ground  exists  for  taking  away  from  one  parish  any  portion 
of  ifaoee  gifts  which  it  may  previously  have  received,  for  the  pur- 
poee  of  applying  it  to  the  benefit  of  the  other ;  Att.  Gen.  v.  Vivian, 
I  Rnas.  226. 

p2 
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SECTION  IV. 

Freedom  with  which  the  cy  pres  doctrine  is  applied  in  the 

absence  of  any  specific  intention. 


1 .  Where  a  superintending  or  coercing  power  is  exercised 

by  the  court. 

2.  Where  the  trustees  are  unwilling  to  act. 

3.  Where  there  is  a  failure  of  trustees. 

4.  JVhere  the  donor  shews  an  intention  of  nominating  to 

the  charity,  but  fails  so  to  do. 

5.  Where  there  occurs  a  general  substitutional  gift  in 

case  of  the  first  being  void.    Sed  qursre. 

Claat  of  cases  '^^^  second  class  of  cases,  being  those  in  which  no  kind  of 
Dot  fixinpr  on  charity  has  been  selected,  presents  the  doctrine  of  cy  pret 
chanty.  in  yet  freer  and  more  extended  operation.     Considering  the 

principle  of  those  decisions  which  fall  within  the  first  class, 
such  decisions,  it  has  been  observed,  have  not  gone  far  in  dis- 
appointing the  next  of  kin,  only  holding  that  the  testator  having 
expressly  mentioned  some  particular  charities,  the  selection  of 
objects  or  of  the  mode  alone  remaining  to  be  determined,  he 
has  gone  a  length  beyond  testators  in  these  cases,  not  having 
left  it  to  his  trustees  to  say  what  charity,  but  having  decided 
that  himself,  leaving  to  them  only  the  subordinate  details  and 
arrangements ;  see  7  Ves.  78. 
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The  generality  of  the  term  "  charity  "   is  no  objection  to  a    Section  nr 
charitable  disposition,  the  sense  which  the  determinations  have  Bequest  admL 
aiSxed  to  that  word  beini?,  as  already  stated,  such  charitable  "**^®  however 

"  "*  general  It  may 

purposes  as  are  either  expressed  in  the  statute  of  Elizabeth  or  be. 
have  analogy  to  those ;  see  in  addition  to  the  cases  subse- 
quently noticed  in  this  and  the  succeeding  chapter ;  Mogg  r. 
Hodges f  2  Ves.  sen.  52;  Hilly ard  v.  Taylor,  Amb.  713; 
Pickering  v.  Lord  Stamford,  2  Ves.  jun.  272 ;  Chapman  v. 
Broum,  6  Ves.  404. 

The  following  passage  occurs  in  Freeman,  ^Mt  was  said  and 
not  denied,  that  if  a  man  deviseth  a  sum  of  money  to  such 
charitable  uses  as  he  shall  direct  by  a  codicil  to  be  annexed  to 
his  wiU,  or  by  a  note  in  writing ;  and  afterwards  leaves  no 
direction,  neither  by  note  nor  codicil,  the  court  of  Chancery 
hath  power  to  dispose  of  it  to  such  charitable  uses  as  the  court 
shall  think  fit;  vol.  2,  p.  261. 

In  order,  however,  to  give  jurisdiction  to  the  court  when  the  Court  has  inm. 
selection  of  objects  has  been  left  undetermined  by  the  testator,  where  trustees 
it  seems  essential  that  trustees  should  be  interposed  for  per-  *PP°"^*«^' 
formance  of  the  office,  or  at  least  that  an  intention  should  have 
been  evinced  by  the  testator  to  commit  the  disposal  of  his  pro- 
perty to  some  one ;  (as  to  which  see  Bay  lis  v.  Ml,  Gen,  2  Atk.  239, 
cited  post,  223.)  There  is  here  therefore  an  inaccuracy  in  saying 
that  the  court,  and  not  the  crown,  would  appoint  in  the  case 
supposed ;  though  the  law  in  other  respects  is  correctly  stated, 
and  remains  the  same  at  the  present  day.  Let  us  then  turn 
our  attention  first  to  the  consequences  resulting  firom  an  ap- 
pointment of  trustees,  extending  to  the  authority  or  power 
with  which  they  may  have  been  intrusted,  and  afterwards  re- 
sume the  consideration  of  those  cases,  in  which  the  donor  pur- 
ports himself  to  designate  the  objects  of  his  bounty,  or  has 
evinced  an  intention  of  so  doing. 

1.   Where  a  superintending  or  coercing  power  is  exercised  Discretion  of 

hy  the  court."]  For  the  purpose  of  giving  greater  scope  and  ^Jj^'by^" 

efficacy  to  a  testator's  design,  there  are  firequently  committed  to  ^^^^^i^- 
individuals  the  most  ample  discretionary  powers,  in  the  exercise 
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SicnoM  IT.    of  which  they  are  not  altogether  uncontrolled  by  die  courts 
^  though  it  does  not  in  such  cases  unnecessarily  interfere ;  AUi 

Gen,  V.  Governors  of  Harrow  School^  2  Ves,  sen.  551.  (a) 
Thus  the  court  has  upon  some  occasions  superintended  a  dis- 
position so  left  at  large  and  will  it  should  seem  in  all  instances 
call  upon  the  individual  to  act,  and  when  rendered  necessary 
by  circumstances  will  itself  become  the  instrument  of  carryii^ 
the  testator's  intentions  into  efiect. 
loftancei  of  An  instance  of  the  superintending  and  controlling  care  thus 

tendence  and     exercised  is  to  be  met  with  in  the  case  of  Widmorey.  Woodroffe^ 
control.  ^  which,  under  the  name  of  Widmore  v.  The  Governors  of  the 

Corporation  of  Queen  Anne*s  bounty^  a  short  note  is  given  in 
1  B.  C.  C.  p.  13,  n.  There  a  testator  directed  his  executors  to 
pay  a  portion  of  his  personal  estate  to  "  some  public  charity," 
and  Lord  Camden  in  establishing  the  validity  of  the  disposition 
declared  that  the  executors  '^  ought  to  dispose  of  the  money 
under  the  eye  of  the  court,  and  therefore  were  to  propose  a 
charity  to  the  Master." 

So  also  where  a  testatrix  bequeathed  to  one  of  her  brothers 
the  residue  of  her  personal  estate,  upon  trust  for  such  of  her 
relations  and  in  such  manner  as  he  should  judge  most  proper, 
Sir  T.  Sewell,  M.  R.,  said  it  was  clear  that  the  defendant, 
the  brother,  had  a  discretionary  power ;  '^  but,**  continued  his 
Honor,  "  as  the  court  ought  to  be  satisfied  that  the  whole 
residue  is  applied,  it  must  go  to  the  Master,  with  liberty  for  the 
defendant  to  lay  a  scheme  before  him  for  the  disposition  of  it;** 
Supple  v.  Lowson^  Amb.  7^9. 

Again,  where  a  testator  gave  several  charitable  bequests  to  a 


(a)  In  other  cases  also  the  court, 
in  conformity  in  fact  to  its  general 
policy,  will  interfere  with  and  con- 
trol the  exercise  of  a  trustee's  dis- 
cretion, where  if  the  matter  were 
not  brought  judicially  under  its 
notice,  they  would  otherwise  be  un- 
restrained and  to  a  certain  extent  ir- 
responsible.  Thus  trustees  parties  to 
a  suit,  whether  relating  to  charity  or 
not,  will  not  be  allowed  to  change  the 


trustees,  under  a  power  for  that 
piupose,  without  tiie  authority  of 
the  court ;  Webb  v.  Earl  of  Shaf- 
tesbury, 7  Ves.  488.  Nor  can  they 
exercise  any  other  power,  such  as 
a  power  of  sale  for  instance,  with 
which  they  may  have  been  in- 
trusted after  having  submitted  to 
the  jurisdiction  of  the  court ;  Walker 
V.  SmaUwood,  Amb.  676. 
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very  large  amount,  of  which  fifty-two  persons  were  to  have  the  Sbctiom  iv. 
benefit,  and  directed  that  those  persons  should  possess  certain  ^  >r""^ 
qoalifications,  and  that  the  charities  should  be  performed  at  the 
discretion  and  choice  of  his  executors,  the  qualifications  being 
duly  weighed  and  considered ;  the  court  it  was  held  could  control 
the  direction  of  the  charities,  and  interfere  in  case  of  misbeha- 
▼ionr;  and  the  executors  having  in  factagreed  to  divide  the  chari- 
ties into  three  parts,  each  executor  nominating  to  a  third,  the  court 
refbsed  to  decree  performance  of  any  such  agreement;  because 
the  determination  of  objects  was  left  to  the  direction  of  all  the 
ezecators,  and  that  authority  or  trust  upon  the  death  of  one 
survived  to  the  others ;  AU.  Gen,  v.  Glegg,  Amb.  584  ;  S.  C. 
1  Atk.  356.  Being  a  personal  trust  therefore  the  court  would 
not  in  such  case  supply  the  place  of  a  trustee  or  executor  dying 
by  a  fresh  appointment ;  Hibbard  v.  Lambe,  Amb.  309 ;  see 
siaoDotffn  v.  Worrall,  1  Myl.  &  K.  561. 

But  though  it  belongs  to  the  court  to  determine  what  persons.  Court  will 
according  to  legal  construction,  come  within  the  description  of  no  more  than 
the  will,  and  then  to  see  that  the  whole  fund  is  distributed  JoTof?nother. 
among  the  ascertained  objects  of  the  charity;  and  therefore 
when  a  residue  or  gross  sum  is  to  be  applied  the  court  fre- 
quently directs  a  scheme,  even  where  an  unlimited  discretion 
as  to  distribution  is  left  to  a  trustee,  and  where  consequently 
a  scheme  can  answer  no  purpose  but  to  shew  that  the  whole 
fund  is  applied  to  the  proper  objects ; — yet  when  the  gift  is  not 
of  a  residue,  or  of  a  gross  sum,  that  is  once  for  all  to  be  dis- 
tributed, but  part  of  an  annual  temporary  income,  to  be  disposed 
of  firom  year  to  year,  and  possibly  every  day,  the  court  from 
the  inconvenience  of  having  a  scheme  laid  before  the  Master 
every  year,  especially  when  the  objects  are  variable,  will  not  in 
general  take  upon  itself  the  direction  and  management  of  a 
fimd  which  is  so  to  be  applied. 

Thus  where  a  testator  directed  that  his  wife  should,  with  the 
advice  and  assistance  of  his  trustees,  yearly  and  every  year 
doling  her  life  lay  out  and  expend  one  moiety  of  the  income 
of  his  personal  estate  in  promoting  charitable  purposes,  as 
well   those  of   a  public  as  of  a  private  nature,  and  more 
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SicxioNiv.  especially  in  relieving  such  distressed  persons,  either  die 
widows  or  children  of  poor  clergymen  or  otherwise,  as  his 
said  wife  should  judge  most  worthy  objects,  giving  a  preference 
always  to  poor  relations ;  the  court  left  the  testator's  widow 
to  make  what  application  she  thought  fit,  and  as  there  was  no  alle* 
gation  or  suspicion  that  any  part  of  the  iund  would  be  withheld, 
Sir  Wm.  Grant,  before  whom  the  case  was  brought,  said,  "he 
hardly  thought  it  necessary  to  impose  upon  the  widow,  at  the 
expense  of  the  charity,  the  necessity  of  annually  accounting 
for  the  emplojnoaent  of  the  fund  before  the  Master.  The  pur- 
pose," he  continued,  '*  may  be  answered  by  reserving  to  any 
of  the  parties  liberty  to  apply  as  there  should  be  occasion,  so 
that,  if  at  any  time  there  should  be  ground  for  supposing  that 
the  ftmd  has  not  been  fairly  expended,  the  court  may  be  called 
upon  to  interfere;"  Waldo  v.  Caley,  16  Ves.  206;  see  also 
Pawerscourt  v.  Potverscourt,  1  MoUoy,  616 ;  Horde  v.  Earl 
of  Suffolk,  2  Myl.  &  K.  59.  The  same  course  of  retaining 
the  bill  in  order  to  keep  a  hand  over  the  trustees  was  adopted 
by  Lord  Hardwicke  in  Alt.  Gen.  v.  Governors  of  Harrtm 
School,  2  Ves.  sen.  551. 

Lord  Thurlow  however  in  another  case  remarked,  "  that  as 
to  the  execution  of  a  trust  for  charity  it  was  not  to  be  kept 
under  the  direction  of  the  court,  from  time  to  time,  but  was 
to  be  executed  under  a  general  direction  to  the  trustees,  which 
was  the  only  way  of  administering  a  charity :  and  further,  that 
if  the  trustees  should  misbehave  there  must  be  another  infor- 
mation upon  the  new  ground.  I  cannot,"  said  his  Lordship, 
"keep  this  information  here  for  ever.  I  know  these  appli- 
cations to  the  court  (alluding  to  petitions)  are  very  expen^ve, 
and  for  that  reason  I  want  to  get  rid  of  it ;"  Alt  Gen.  v. 
Haberdashers'  Company,  1  Ves.  jun.  295.  But  notwithstanding 
the  mode  of  procedure  here  set  up  by  his  Lordship,  it  seems 
sufficiently  clear  that  the  ancient  practice  has  been  restored  by 
the  case  first  cited.  That  case  has  being  recently  followed  in 
every  respect,  the  facts  and  circumstances  been  nearly  the  same, 
in  Horde  v.  Earl  of  Suffolk,  ut  sup. 
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Some  few  instances  indeed  there  are,  in  which  the  court  not     Sbciion  ir. 

only  allows  the  trustees  to  act  with  freedom  without  scrutiniz-  And  sometimes 

ing  into  their  conduct,  but  even  looses  its  hand  altogether  over  ^"^  ^^f^ 

the  property ;  committing  its  entire  administration  to  the  indi-  property. 
▼iduals  whom  the  donor  has  selected  for  that  purpose. 

Thus  where  a  legacy  is  given  to  the  treasurer  or  other  oflB-  ^  ""^^^  • 

bequest  is  to 

cer  of  an  established  institution,  to  form  part  of  its  general  sink  into  the 
/unds,  the  bequest,  it  has  been  held,  may  be  paid  at  once  ^°a  chari^. 
without  a  reference  to  the  Master,  and  the  Attorney  General 
in  such  a  case  is  not  even  a  necessary  party.     See  WeUbehved 
Y.  Janes^  1  Sim.  &  Stu.  43. 

And  where  a  ftmd  was  given  to  an  incorporated  society, 
that  for  the  propagation  of  the  Gospel  in  foreign  parts,  to 
be  paid  within  one  or  two  months  at  furthest  after  the  ap- 
pointment and  consecration  of  two  Protestant  bishops,  one 
for  the  Continent  and  the  other  for  the  Isles  of  North 
America,  the  same  to  be  applied  in  equal  portions  to  the  set- 
tlement of  such  bishops  in  the  before  mentioned  sees,  it 
was  held,  after  the  fund  had  become  payable  by  the  appoint- 
ment of  two  bishops  for  Jamaica  and  Barbadoes  respectively, 
there  having  been  long  previously  established  a  bishopric  at 
Quebec  and  another  at  Nova  Scotia,  that  the  society  ft'om  the 
confidence  reposed  in  it  by  the  testator  was  entitled  to  a 
transfer  of  the  fund,  though  greatly  increased  by  accumulations 
of  interest,  without  the  settlement  of  a  scheme ;  Society  for 
the  Propagation  of  the  Gospel  in  Foreign  Parts  v.  Att.  Gen. 
S  Russ.  142. 

However  where  a  testator*s  object  is  the  creation  of  a  dis-  But  not  where 
tinct  and  permanent  trust,  the  court  will  not  permit  a  legacy  distinct^d  * 
to  come  into  the  hands  of  persons  who  happen  to  fill  particular  J!^*"**** 
offices  in  an  unincorporated  society,  although  intrusted  by  the 
testator  with  the  management  of  the  fund ;  but  will  direct  the 
Master  to  settle  a  scheme  for  that  purpose :  and  the  Attorney 
General  must  of  course  be  a  party  to  such  a  suit ;  WeUbeloved 
V*  JimeSf  ut  sup*     In  the  case  from  Russell  it  will  be  seen  that 
the  trust  was  of  a  merely  temporary  nature ;  and  it  is  not 
therefore  to  be  inferred  that,  had  the  same  been  of  a  perma- 
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Section  iv.  nent  character,  the  circumstance  of  the  donees  being  a  cor- 
poration would  have  prevented  the  court  from  exercising  a  con- 
trol over  the  fund.  On  the  contrary,  a  corporation  being  a  trustee, 
\  with  management  of  the  revenues,  is  considered  by  the  court  in 
the  same  light  as  an  individual ;  Mayor  S^c.  of  Coventry  y.  AU. 
Oen.  7  B.  P.  C.  235,  (Tomlyn's  edition) ;  Hynshaw  v.  Mayor 
^c.  of  Morpeth,  Duke's  Ch.  U.  by  Bridg.  242 ;  Att.  Gen.  v. 
Governors  of  the  Foundling  Hospital,  2  Yes.  jun.  4S,  S.  C.  4  B. 
C.  C.  165;  Dummery,  Corporation  of  Chippenham,  14  Ves. 
252;  see  also  Lydiatt  v.  Sir  John  Foach,  2  Vem.  410 ;  Orem^ 
v.  Rutherforth,  1  Ves.  sen.  468 ;  and  several  modern  cases. 

That  the  court  however  will  call  upon  the  trustees  or  exe- 
cutors to  act,  and  will  not  suffer  them  to  lay  by  during  any 
considerable  period,  has  been  thought  to  be  proved  by  the  case 
oiAtt.  Gen.  v.  Glegg,  Amb.  SS-l* ;  S.  C.  1  Atk.  856;  and  the  same 
doctrine  is  maintained  in  Moggridge  v.  Thackwell,  7  Ves.  82. 


Though  it  wiU 
call  on  the  trus- 
tees to  act. 


And  will  as- 
sume entire 
management, 
if  trustees  not 
inclined  to  in- 
terfere. 


2.  Where  the  trustees  are  unwilling  to  act,]  If  the  trustees 
have  no  inclination  to  exercise  the  power  or  discretioD 
reposed  in  them,  but  are  desirous  of  shifting  the  respon- 
sibility from  themselves,  or  if  some  will  and  others  will  not 
consent  to  act,  the  court  has  by  a  scheme  distributed  the  fund; 
nor  will  the  difficulty  of  the  task  deter  the  court  from  assuming 
the  office. 

Thus  where  a  testatrix,  after  making  various  dispositions 
of  her  property,  proceeded  thus :  ''  AU  the  remainders  of  my 
different  bequests,  I  give  and  bequeath  to  the  Archbishop  of 
Canterbury  and  the  Archbishop  of  York  for  the  time  being, 
in  trust  for  charitable  purposes,  and  anythiny  not  specified  I 
commit  to  the  discretion  of  my  executors.^*  Then,  after  giving 
certain  legacies  to  servants,  she  concluded  her  will  thus:  ''I 
desire  my  executors  to  make  some  donation  out  of  my  proper^ 
to  the  poor  of  the  different  places  where  I  have  estates,  besides 
those  already  mentioned."  The  Archbishops,  by  their  answer, 
declined  acting  personally  in  the  trust,  which  however  on  the 
death  of  one  was  by  his  successor  agreed  to  be  accepted.  Con- 
siderable difficulty  attended  the  bequest  in  ascertaining  what 
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the  testatrix  meant  by  the  words,  "  and  anything  not  specified  Section  it. 
I  commit  to  the  discretion  of  my  executors  ;*'  but  Lord  Eldon, 
with  leference  to  other  parts  of  the  will,  thought  the  best  con- 
struction to  be  put  upon  the  residuary  disposition  exacted  the  re- 
jection of  them  altogether.  His  Lordship  therefore  held,  that  after 
the  donation  to  be  made  by  the  executors  to  the  poor,  the  extent 
of  which  he  observed  was  almost  unlimited,  the  general  residue 
ought  to  go  to  charitable  purposes,  and  that  the  same,  not- 
withstanding such  acceptance  by  the  Archbishop's  successor, 
must  be  the  subject  of  a  scheme  before  the  Master.  Paice  v. 
jtrchbiihop  of  Canterbury,  14  Ves.  364. 

Again  where  the  trustees  of  a  will  were  directed  to  dispose 
of  their  testator's  estate  *'  to  such  of  his  relations  of  his  mo- 
ther s  side,  who  were  most  deserving,  and  in  such  manner  and 
proportions  as  they  should  think  fit,  to  such  charitable  use 
as  they  should  think  most  proper  and  convenient,"  one  of  the 
trustees  having  disclaimed,  and  the  other  submitted  it  should 
seem  to  act  as  the  court  should  direct,  the  disposition  fell  upon 
and  was  undertaken  by  the  court.  By  the  decree  it  was  de- 
clared that  one  moiety  should  go  to  the  testator's  relations, 
and  the  other  moiety  to  charitable  uses,  according  to  a  scheme 
to  be  approved  by  the  Master,  wherein  the  several  poor  relations 
of  the  testator,  who  should  not  be  partakers  of  the  first  moiety, 
were  C€etefi8  paribtu  to  be  preferred ;  Att,  Gen.  v.  Doyley,  2 
Eq.  Ca.  Abr.  194 ;  4  Vin.  486,  and  7  Ves.  58,  n. 

Here  it  vrillbe  observed,  that  the  court  did  not  shrink  firom  the 
di£Beiilty  occasioned  by  the  circumstance  of  the  bequest  being 
partly  to  relations,  and  partly  to  charity ;  and  the  uncertainty 
how  much  was  to  go  to  charity  did  not  prevent  its  taking 
eSecL  The  court  said  they  would  cut  the  difficulty  by  a  sort 
of  technical  rule,  that  equality  is  equity  (a),  and  was  the  best 
to  go  by ;  see  7  Ves.  81.  This  is  perhaps  the  only 
which  has  sanctioned  a  proportional  division ;  though  the 
coiurtruction,  it  has  been  observed,  seems  to  have  been  accord- 

(a)  Lord  C.  J.  Raymond  upon  as  a  most  just  rule  of  equity; 
oiia  occasioa  when  sitting  in  the  see  Edwards  v.  Freeman,  2  P. 
coortof  Chancery,  spoke  of  equality     Wms.  443. 
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Section  iv.     ing  to  the  habit  and  allowed  authorities  of  the  court ;  see  10 
Ves.  53H,  9.     That  it  is  so^  where  the  application  of  the  rule 
would  not  in  any  way  interfere  to  make  good,  that  which  might 
otherwise  be  of  questionable  validity^  is  proved  by  the  case  c£ 
AtL  Gen.  v.  Buller,  Jac.  407. 
Will  redivide         Even  where  the  trustees  have  exercised  the  powers  of  ap- 
nu^ce  require  pointment  or  selection  committed  to  them,  and  their  acts  have 
'^'  been  inadvertently  sanctioned  by  the  court ;  yet  a  fresh  divbion 

of  the  property  will  be  ordered,  if  there  is  ground  for  supposing 
that  any  one  charity  or  object  has,  however  innocently  on  the 
part  of  the  trustees,  been  sacrificed  to  the  others.  This 
done  Att,  Gen,  v.  Buller ,  just  mentioned. 


Detthoftnis-        8.   Where  there  is  a  failure  of  trustees.]    Amongst  those  dr- 
Yested  with  un-  cumstances  which  call  for  the  more  active  interference  of  the 


tion. 


limited  diBcrc-    ^^^^^^  ^j^^  ^^^^  familiar  one  is  the  death  of  the  trustee  in  the 

testator*s  lifetime,  or  before  he  has  undertaken  the  execution 
of  the  authority  or  trust  committed  to  him,  or  having  so  done 
before  the  same  is  fully  executed  or  performed  (a). 

The  decease  of  the  trustee,  whether  in  the  testator's  lifetime 
or  afterwards,  and  if  in  the  former  whether  the  fact  was  or  not 
known  to  the  testator,  is  proved  to  be  of  no  moment  by  a  variety 
of  cases :  of  these,  two  will  suffice.  A  gift  to  B.  for  the  use 
of  non-conforming  ministers  with  the  advice  of  C.  and  D.,  though 
contended  to  be  a  personal  trust  which  failed  by  the  antecedent 
death  of  the  trustee,  was  upheld  as  a  subsisting  charity  to  be 
administered  by  the  court  of  Chancery ;  Alt.  Gen,  v.  HickfMS^ 
2  Eq.  Ca.  Abr.  193;  S.  C.  2  Kel.  34,  pi.  26.  In  this  case 
what  any  one  was  to  take,  what  charity,  and  by  what  mode,  all 
this  was  left  totally  uncertain  by  the  testator ;  and  he  had  taken 


(a)  By  the  2  Wm.  4,  c.  67,  8.  3, 
the  courts  of  Chancery  and  Ex- 
chequer are  empowered,  in  case  of 
the  death  of  trustees,  to  appoint 
new  trustees,  and  to  have  the 
charity  eptates  conveyed  to  them. 
And  by  s.  4,  the  commissioners 
of  charities  may,  where  there  are 


no  trustees,  empower  the  retidait 
minister  and  churchwardens  to 
receive  one  or  more  annuities  be- 
longing to  any  charity,  not  exceed- 
ing in  the  whole  the  yearly  warn  off 
£20,  for  the  purpose  of  applyiiiK 
the  same  to  the  subsisting  trasti. 
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DO  means  to  ascertain  it,  but  what  had  altogether  failed  by  the  Section  it. 
death  of  the  several  persons  named  in  the  will ;  and  yet  the 
court  said  they  would  intrust  themselves  with  the  discretion, 
irfiich  was  left  personally  to  others,  upon  the  ground  that 
duurity  was  the  essence  and  substance,  and  the  mode  only  a 
shadow ;  7  Ves.  80. 

In  the  next  case  we  derive  the  full  benefit  of  that  research,  Caie  of  Mog- 
that  acumen,  and  that  profundity  of  thought,  which  upon  all  §*ha!ckwell. 
occasions,  and  especially  upon  this,  so  eminently  distinguish  the 
great  Master  of  Equity  in  modern  times.  A  testatrix  gave  the 
residue  of  her  personal  estate  unto  James  Vaston,  desiring  him 
to  dispose  of  the  same  in  such  charities  as  he  should  think  fit, 
recommending  poor  clergymen  who  had  large  families  and  good 
characters ;  and  she  appointed  Vaston  and  another  executors  of 
her  will,  and  desired  two  persons  to  aid  and  assist  them.  Vaston 
died  about  nine  years  before  the  testatrix,  who  had  a  full  know- 
ledge of  his  death ;  but  never  made  any  alteration  in  this  resi- 
duary disposition.  Now  the  present  case,  though  very  nearly 
approaching  to  that  o(  Ait.  Gen.  v.  Hickman,  goes  yet  further ; 
for  the  power  here  delegated  to  Vaston  is  even  more  extensive, 
more  discretionary,  and  more  personal  than  in  the  preceding 
case.  Except  the  recommendation  in  favor  of  poor  clergymen, 
the  charities  are  left  altogether  at  large  without  any  guide  or 
direction  whatsoever  to  the  trustee.  Alluding  to  this  recom- 
mendation Lord  Eldon  says,  "  If  the  question  were  drily  this, 
whether  that  makes  him  a  trustee  for  poor  clergymen,  it  is  very 
difficult  to  say  it  does  in  a  strict  sense :  for  if  words  of  recom- 
mendation are  not  to  be  taken  to  be  imperative,  unless  the 
objects  and  the  subject  are  certain,  it  is  difficult  to  say  that  if  that 
recommendation  is  mounted  upon  a  gift  purely  discretional, 
where  the^  subject  is  wholly  uncertain,  that  shall  be  a  trust. 
Lord  Thurlow  thought  it  necessary  for  him  to  apply  the  strict 
question,  trust  or  no  trust;  but  upon  the  principle,  very  strongly 
slated  in  the  The  Ait.  Gen.  v.  Glegg,  that  however  extensive 
this  court  would  control  the  discretion.  Lord  Thurlow  seems  to 
dunk  a  due  exercise  of  the  discretion  would  entitle  the  court  to 
call  upon  him  to  attend  to  the  recommendation ;  and  accordingly 
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^cwKM  IT.     in  the  decree  directs  the  scheme  to  have  regard  to  that  recommeii- 
dation ;  and  if  Vaston  had  been  alive,  I  think  he  would  ham 
directed  Vaston  to  have  the  same  regard,  and  I  doubt  whether, 
if  the  decree  upon  the  principle  attaching  to  charitable  uses  must 
have  called  upon  the  trustees,  it  can  be  said  that  because  the 
trustee  is  dead,  the  court  is  not  to  make  a  decree  ordering  such 
direction  ;** p.  85, 6.  Having  carefully  reviewedall  the  authorities, 
Lord  Eldon  summed  up  a  most  elaborate  judgment  by  su|h 
porting  Lord  Thurlow*s  decree ;  sustaining  therefore  the  dispo- 
sition, assuming  the  execution  of  the  trust,  and  fulfilling  the 
charitable  intention  through  the  medium  of  a  scheme;  Mog- 
gridge  v.  Thackwellf  7  Yes.  36,  affirmed  in  D.  P.  13  Ves.  416; 
S.  C.  before  Lord  Thurlow,  3  B.  C.  C.  517  &  1  Ves.  jun.  464. 

Lord  Eldon  upon  another  occasion  thus  speaks  of  his  deci- 
sion in  this  case :  **  Moggridge  v.  Thctckwell,  was  determined 
entirely  by  the  force  of  precedents  much  against  my  inclination; 
inasmuch  as  the  appointment  of  an  individual,  in  whom  alone 
the  testatrix  thought  proper  to  repose  the  confidence  which  she 
reposed  in  Vaston,  indicated  an  intention  of  that  peculiar  nature 
which  it  is  impossible  to  suppose  could  be  in  any  degree  ren- 
dered effectual  by  the  court  taking  upon  itself  the  administration 
of  a  trust,  certainly  meant  to  be  personally  vested  in  the  indivi- 
dual selected;"  1  Mer.  99,  100. 

The  very  reluctance  therefore  evinced  by  his  Lordship  in 
deciding  as  he  did,  shews  the  more  strongly  how  firmly  estab- 
lished is  the  rule,  that  where  a  *'  testator  has  sufficiently  denoted 
that  charity  is  his  legatee,  the  court  will  consider  charity  as  the 
whole  substance  of  the  legacy;  and  in  such  cases  only  will  pro- 
vide a  mode  by  which  that  legatee  shall  take,  but  by  which  no 
other  than  charitable  legatees  can  take.**  1  Mer.  100. 

In  a  recent  common  law  case,  presently  noticed  on  another 
point,  the  death  of  the  individual  nominated  by  a  testatrix  fiir 
the  selection  of  charitable  objects,  without  having  exercised  the 
authority  reposed  in  him,  was  considered  to  have  firustrated 
altogether  the  intention  expressed  in  favor  of  charity ;  Do€  d. 
Burdeti  v.  Wrig/Ue,  2  B.  &  A.  722.  This  position  however, 
opposed  as  it  is  to  all  previous  authority!  evidently  cannot  be 
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maintained ;  inasmuch  as  the  power  conferred  upon  the  trustee     Section  nr. 

was  that  of  selection  merely,  a  selection  of  objects  who  were  to 

be  sharers  of  the  property,  and  not  a  power  of  appointment,  the 

exercise  of  which  was  to  determine  the  very  existence  of  a 

fimd  for  the  purpose  of  division.     The  gift  to  charity,  whethei 

the  statute  of  Mortmain  applied    to  the  case  or  not,  upon 

which  there  was  a  doubt,  was  complete  undei  the  instrument 

creating  the  authority  or  power,  and  it  was  the  particular  mode 

of  execution  only  (supposing  the  policy  of  the  law  not  to  have 

been  concerned)  which  failed  by  the  death  of  the  trustee. 

We  must  here  mention  a  case,  which  seems  to  have  been  Where  hilmt 

of  trustees 

sometimes  classed  by  Lord  Eldon   with   that  of  White  v.  arises  not  from 
WkUe^  (a)  but  which  nevertheless  appears  to  belong  to  those  ^  \^\^\^  \^  ^he 


in  which  the  doctrine  of  cy  pres  is  more  freely  applied.  ^^*<*''*  '^^ 
A  legacy  was  given  to  the  ward  of  Bread-street,  according  to 

the  will  of ,  this  was  decreed  to  be  disposed  of  in  such 

charities  as  the  alderman  for  the  time  being,  and  the  principal 
inhabitants  should  think  most  beneficial  to  the  ward ;  Baylis  v. 
Att.  Gen.  2  Atk.  239.  Here  there  is  no  mention  of  any  particular 
description  of  charity,  though  there  is,  it  is  true,  a  confined 
locality  for  the  selection  of  charitable  objects ;  but  then  the 
nature  of  those  objects  is  left  quite  as  much  undetermined  as 
if  no  restriction  in  point  of  situation  were  imposed.  Suppose 
such  a  gift  to  an  entire  city,  or  country,  or  province,  every  kind 
c^  charity  existing  within  the  limits  or  boundaries  pointed  out 
would  be  capable  of  becoming  the  cy  pres  objects  of  the  testa- 
tXH^'s  bounty ;  nor  can  the  comparitively  greater  or  smaller  ex- 
tent of  area  make  any  difference  in  gifts  of  this  description. 
For  these  reasons  they  are  one  and  all  deemed  to  be  co-exten- 
sive in  point  of  principle,  equally  involving  the  same  enlarged 
doctrine,  and  difiering  merely  in  degree  as  respects  their  prac- 
tical application.  It  is  after  all,  however,  a  mere  matter  of 
arrangement,  as  abstractedly  considered  the  principle  is  the 
same  in  all  the  cases.  It  will  have  been  seen,  that  the  appli- 
catkm  in  this  case  was  made  under  or  in  accordance  with 

<«)  See  7  Ve«.  77 -B*    The  case  of  White  v.  White  is  given,  ante,  p.  170. 
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Section  it.    the  directions  of  the  court,  and  not  of  the  crown.     Perhaps  this 
^^  is  to  be  accounted  for  by  the  circumstance  of  the  testator 

having  shewn  an  intention  to  intrust  the  disposal  of  his  legacy 
to  some  individual,  although  at  the  time  of  making  his  will  he 
had  not  determined  who  that  individual  should  be.  The  case 
may,  therefore,  be  compared  to  those  we  have  just  been  con- 
sidering in  which,  by  reason  of  the  trustee*s  death  in  the  testa- 
tor's lifetime,  there  is  no  one  to  execute  the  charitable  trust  at 
the  decease  of  the  testator. 

Where  objecte        4.   Where  the  donor  shews  an  intention  of  nominating  to  the 
templation  not    charity ^  but  fails  so  to  do,"]     Returning  to  the  consideration  (tf 
afcertainab  e.     j^ggg  cases  in  which  the  trustees  are  not  invested  with  the  same 
authority  and  discretion,  but  in  which  the  disposition  purports 
to  be  a  direct  gift  in  favor  of  some  objects  contemplated  by  the 
donor,  though  such  objects  cannot  be  ascertained,  perhaps  the 
preferable  course  is  to  pass  at  once  to  the  great  case  o( MiUs^. 
Farmer i  first  glancing  at  that  of  Att.  Gen,  v.  Syderfiny  hereafter 
more  particularly  noticed,  in  which  it  was  decided  that  the  loss  of 
a  paper  referred  to  by  the  testator,  as  a  writing  whereby  he  had 
already  directed  the  charitable  uses  intended  by  him,  should 
not  prevent  the  general  intention  taking  eflFect ;  1  Vem.  224. 
Ctae  of  Mills  v.       The  will  which  gave  rise  to  the  first  mentioned  suit,  after  be- 
queathing certain  legacies  and  appointing  the  defendant  exe- 
cutor, proceeded  as  follows : — "  The  rest  and  residue  of  all  my 
,  effects  I  direct  may  be  divided  for  promoting  the  Gospel  in 

foreign  parts,  and  in  England  for  bringing  up  ministers  in  dif- 
ferent seminaries,  and  other  charitable  purposes  as  Ida  intend 
to  name  hereafter,  after  all  my  worldly  estate  is  disposed  of  to 
the  best  advantage ;"  1  Mer.  55 ;  S.  C.  19  Ves.  483. 

Here  then  the  bequest,  referring  to  a  future  specification  of 
objects,  went  the  whole  length  of  the  passage  quoted  fi'om 
Freeman ;  it  therefore  became  of  material  importance  to  con- 
sider what  weight  was  to  be  attached  to  that  note ;  whether 
founded  upon  an  express  decision  on  the  point,  or  amounting 
to  no  more  than  a  loose  dictum  of  the  court,  of  the  counsel,  or 
of  the  reporter  himself.     Those  who  argued  for  the  next  of 
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kin  of  course  attempted  to  throw  discredit  on  it ;  although  the  Sectiovit. 
only  case  cited  in  opposition  to  it  was  that  of  Wheeler  v.  Sheer ^  ^  v  ' 
Mos.  288,301.  (a) 

This  case  then  we  proceed  to  examine.  There  a  testator  Incidental  no- 
gave  to  his  executors  the  residue  of  his  estate,  upon  trust  that  y.  Sheer. 
they  should  employ  it  to  "  such  charitable  uses**  as  by  codicil 
he  should  appoint.  By  a  codicil  he  revoked  some  legacies, 
gave  others,  mentioning  however  no  charitable  purposes,  and 
went  on  to  direct  that  the  residue  given  by  his  will  should  be 
applied  to  "  such  uses  and  purposes"  as  by  any  other  codicil 
should  be  directed.  The  residuary  bequest  was  held  to  be  void ; 
but  with  regard  to  this  decision  Lord  Eldon  has  said  that  it 
is  quite  impossible  to  look  into  the  circumstances  of  that  case, 
and  say  that  it  is  a  case  which  at  all  touches  upon  the  case  in 
Freeman ;  that  if  that  case  had  stood  upon  the  will  only,  it 
would  have  fairly  raised  the  question  whether  the  note  in  Free- 
man was  law ;  but  the  circumstance  of  the  codicil  made  after- 
wards TidLiaxng  purposes  in  general  and  not  charitable  purposes ^ 
as  had  been  done  by  the  will,  altered  the  case  in  a  point  so  essen- 
tial as  to  render  it  of  no  authority  in  deciding  the  question  at 
issue  ;  and  his  Lordship's  opinion  was  that  the  case  must  there- 
fore have  been  decided  upon  the  principle  that  the  first  intention 
was  overruled  by  the  second  intention,  and  consequently  that 
the  rule  of  law  applicable  to  cases  of  charity  had  there  no  place ; 
1  Mer.  86,  92,  93 ;  and  see  7  Ves.  79. 

It  is  not  a  little  singular  that   Cook  v.  Duckenjieldy  though  And  of  Cook  y. 
dted   in   this  case  of  Mills  v.  Farmer  on  another  point,  was  *"  *  * 

not  noticed  in  respect  of  the  main  question.  The  testator 
there,  it  should  seem  before  the  statute,  devised  his  real  estate 
at  Tollerton,  in  case  of  his  son  dying  a  minor  or  without  issue, 
to  trustees  *^  for  such  charitable  uses  and  purposes**  as  he  should 

(a)  **  In  speaking  of  the  book  in  Mansfield's,  that  no  man  should 

which  this    case    of   Wheeler  v.  cite  Mosely.     I  myself  think  very 

Sheer  is  to  be  found/*  said  Lord  differently  from  Lord  Mansfield  on 

in  Mills  y.  Farmer,  *'  I  wish  that  subject,  having  always  consi- 


to  make  one  other  observation,  dered  Mosely's  Reports  as  a  book 
That  book  has  been  brought  into  possessing  a  very  considerable 
some  disrepute  by  a  saying  of  Lord     degree  of  accuracy  ;"  1  Mer.  92. 
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Sktion  nr  ^^ir^c*  by  codicil  or  otherwise :  be  also  gave  the  residue  of  hb 
personal  estate,  if  his  son  should  happen  to  die  under  age  and 
unmarried,  to  be  disposed  of  among  widows  and  orphans  of  dis- 
senters and  to  his  poor  relations,  in  such  proportions  as  his 
trustees  should  think  fit.  The  testator  subsequently  made  a 
codicil  in  the  following  terms  :  "  Whereas  I  have  by  my  last 
''  will  to  which  this  is  a  codicil,  given  and  devised  to  my  tnu- 
''  tees  therein  named  and  their  heirs  my  lands,  &c.  inToUerton, 
"  in  case  of  my  son*s  dying  a  minor  or  without  issue,  for  suck 
*'  uses  and  purposes  as  I  shall  direct  by  a  codicil  or  otherwise: 
"  now  I  do  hereby,  in  pursuance  to  that  clause  in  my  will, 
"  order  and  direct  in  that  case  that  the  said  lands  and  tenements 
'*  shall,  at  the  discretion  of  my  said  trustees,  be  sold  and  dis- 
**  posed  of,  or  kept  in  their  hands  or  possession,  and  that  the 
"  purchase  money  arising  thereby,  or  the  rents  and  profits  there- 
''  of,  shall  be  applied  and  distributed  to  and  amongst  such  per- 
"  sons,  or  to  and  for  such  uses  and  purposes,  and  in  such  man- 
''  ner,  as  I  shall  by  any  writing  direct  or  appoint^  and  for  want 
'^  of  such  direction  or  appointment  then  to  such  person,  or  such 
"  uses  or  purposes,  and  in  such  manner,  and  proportion,  as  they 
"  the  said  trustees  or  the  major  part  of  them,  or,  in  case  of  death, 
"  the  survivor  or  survivors  of  them  or  the  heirs  of  such  survivor, 
''  shall  judge  fit  and  convenient:  I  do  further,  but  only  in  case 
''  of  my  son's  dying  a  minor  or  without  issue,  give  and  devise 
"  by  this  codicil  unto  my  aforesaid  trustees  my  dwelling-house 
'^  in  York  with  the  appurtenances  for  to  sell  or  keep  the  same 
in  their  hands,  and  apply  and  dispose  of  the  purchase  money, 
or  of  the  rents  and  profits  arising  from  the  last  mentioned 
premises,  to  and  for  the  same  uses  intents  and  purposes,  as 
"  all  the  other  lands  and  tenements  above  named,  that  is  to  say, 
"  such  as  I  shall  by  any  writing  or  memorandum  direct ;  or  for 
''  want  thereof,  as  they  the  said  trustees  shall  judge  fit  and 
"  convenient  f  2  Atk.  562. 
Comptrison  of  Now  although  it  is  not  meant  to  be  asserted  that  Wheeler  v. 
Sheer  and  Cook  v.  Duckenfield  are  precisely  alike,  yet  there  is 
that  degree  of  similarity  between  the  two  cases  which  would 
naturally  have  suggested  the  consideration  of  the  one  in  con- 


the  two  cases. 
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junction  with  that  of  the  other,  though  as  before  observed  it  Sectiom  it. 
does  not  appear  that  the  latter  was  cited  with  this  view  either  ^^""v^""^ 
by  the  court  or  by  counsel.  The  difference  between  these 
cases  consists  in  this ;  that  in  the  one,  the  direction  of  more 
general  uses  by  the  codicil  was  not  linked  in  any  way  with  the 
charitable  uses  mentioned  in  the  will ;  whilst  in  the  other,  the 
testator  expressly  refers  to  the  clause  containing  the  expression 
of  such  uses,  and  goes  on  to  declare  that  what  he  is  then  doing  is 
pursuant  to  that  very  clause  in  his  will.  Thus  a  continuance  of  his 
original  intention  may  have  been  thought  discoverable,  notwith- 
standing the  word  charitable  was,  accidentally  perhaps,  omitted. 
After  these  observations  the  reader  will  not  be  surprised  to  find, 
whatever  opinion  he  may  form  of  the  decision,  that  a  scheme, 
in  which  regard  was  to  be  had  to  the  testator's  poor  relations 
and  their  circumstances,  was  directed  by  Lord  Hardwicke ;  2 
Atk.  567.  But  although  this  distinction,  real  or  apparent,  ex- 
ists in  the  two  cases;  yet  bearing,  as  they  do,  such  evident 
marks  of  resemblance  in  their  general  outline,  it  is  of  import- 
ance that  they  should  be  viewed  in  connection  with  each  other^ 
that  it  may  be  seen  how  nice  are  the  shades  of  difference  which 
have  led  to  such  various  results. 

Wherever  the  case  of  Wheeler  v.  Sheer  can  be  followed  how-  The  case  of 
ever,  we  find  it  looked  upon  as  an  authority.  Thus  where  a  sheer  followed, 
testator  bequeathed  the  residue  of  his  estate  to  his  executors' 
upon  trust  to  apply  and  dispose  of  the  same  in  or  towards  such 
charitable  or  public  uses  or  purposes,  person  or  persons  or 
otherwise, di&  he  might  by  any  codicil  or  writing  direct  or  appoint; 
and  in  default  of  and  subject  to  his  appointment,  then  upon  trust 
to  pay  and  apply  the  same  residue  in  or  towards  such  charitable 
or  pabUc  purposes  as  the  laws  of  the  land  would  admit  of,  or  to 
any  person  or  persons^  and  in  such  shares  and  proportions,  sort 
manner  and  form,  as  his  executors  should  in  their  discretion 
think  fit;  Sir  John  Leach,  V.  C.  said,  that  this  was  in  effect  a 
gift  in  trust  to  be  absolutely  disposed  of  in  any  manner  the 
trustees  thought  fit ;  and  that  the  testator  had  not  fixed  upon 
any  part  of  this  property  a-trust  for  a  charitable  use ;  and  the 
court  could  not  therefore  devote  any  part  of  it  to  charity.   As 

q2 
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SicTioir  IV.     however  the  executors  expressly  took  the  property  upon  trust, 
'^ — V — '      it  was  held  tliat  they  could  not  hold  for  their  own  benefit,  but 
that  the  next  of  kin  were  entitled  ;   Fezey  v.  Jamson^  1  Sim.  & 
Stu.  69. 

In  this  case  the  trustees  had  not  taken  upon  themselves  to 

exercise  the  discretion  reposed  in  them,  by  appropriating  any 

portion  of  the  property  to  charitable  purposes.     The  following 

cases  will  be  found  to  differ  from  them  in  that  respect. 

Cases  in  which       A  testator  left  to  his  trustees  and  executors  his  residuary  per- 

specto  property  sonal  estate,  "  to  settle  such  part  thereof  either  to  or  for  cha- 

ed^by°the^*tru8-  citable  or  pious  purposes,  at  their  discretion,  or  othertDise  fcnr 

*•«••  the  separate  benefit  of  his  sister,  independent  of  her  husband, 

and  all  or  any  of  her  children,  in  such  msuiner  as  his  said  trus- 
tees should  think  fit,  and  so  that  his  brother-in-law  should  have 
no  interest  whatever  therein."  The  trustees  applied  part  of  the 
fund  for  the  sister  and  children*s  benefit,  and  settled  part  for 
charitable  uses  ;  but  the  survivor  of  them  died  leaving  a  sum  of 
£500  unappropriated.  Here  it  was  held  by  Sir  John  Leach 
M.  R.,  that  the  trustees  had  a  personal  discretion  as  to  the  ap- 
plication of  the  fund  ;  and  as  they  had  died  without  exercising 
that  discretion,  the  unappointed  part  of  the  property  was  undis- 
posed of  by  the  testator  and  belonged  to  the  next  of  kin ;  Doum 
x.Worrall,  1  Myl.&K.  561. 

In  a  much  earlier  case,  a  testatrix  devised  an  estate  before  the 
statute  to  her  husband  for  life,  and  directed  that  he  should,  after 
the  death  of  himself  and  another  person  who  seemed  to  have 
an  interest  therein,  settle  the  whole  freehold  estate  to  pay  a  sum 
not  exceeding  £100  per  annum,  in  such  manner  and  upon 
such  trusts,  on  such  a  part  of  the  poorer  people  of  a  parish,  as  he 
should  think  and  find  to  be  a  most  proper  charity.  The  testa- 
trix then  gave  the  remaining  part  or  overplus  of  such  fireehold 
estate  to  her  trusty  friend  T.  B.  and  the  male  issue  of  his  body, 
a  constant  and  ever  living  trustee  of  and  to  that  charity,  with  a 
provision  against  his  or  their  parting  with  the  estate.  The  hus- 
band of  the  testatrix  by  his  will  settled  the  estate  as  directed, 
appointing  however  sums  less  than  the  £100  per  annum.  With 
reference  to  this  execution  of  the  power,  it  was  held  by  Lord 
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Northington  that  the  amount  to  be  appointed  was  discretionary  sbctioh  it. 
in  the  husband,  and  was  not  to  be  increased  under  the  43  Eliz.  ^^ — v — ' 
to  the  maximum  which  he  was  restricted  from  exceeding.  In 
reply  to  the  argument  that  the  testatrix  intended  an  absolute 
annuity  of  £100,  his  Lordship  observed,  ''  It  is  then  said,  sup- 
pose he  had  settled  nothing:  that  however  is  not  the  case ;  but  if  it 
had  been  so,  I  should  have  referred  the  settlement  to  be  made 
by  the  Master,  and  directed  him  to  inquire  what  sum  was  pro- 
per to  be  settled,  regard  being  had  to  the  estate  devised,  and 
the  circumstances  and  exigencies  of  the  poor  of  the  parish ; 
Att.  Gen.  v.  Bradley,  1  Eden  482,  488.  (a) 

Recurring  to  the  principal  case,  that  of  Mills  v.  Farmer,  and  Caseof  MilliY. 
the  view  thereof  taken  by  Lord  Eldon,  we  shall  find  him  sup-  ed. 
porting  the  doctrine  laid  down  in  Freeman,  and  asserting  that 
it  had  never  to  his  recollection  been  judicially  contradicted. 
On  a  subsequent  day,  after  laying  down  certain  general  princi- 
ples and  expressing  the  reluctance  which  he  felt  in  deciding 
Moggridge  v.  Thackwell,  he  proceeded  to  draw  a  comparison 
between  that  case  and  the  one  before  him,  as  follows :  "  In 
Moggridge  v.  Thackwell  the  bequest  of  the  residue  was  in 
substance  to  such  charitable  purposes  as  a  certain  individual, 
Vaston,  should  appoint ;  and  that  individual  died  in  the  lifetime 
of  the  testatrix.  The  effect  of  that  is  precisely  the  same,  as  if 
she  had  bequeathed  the  residue  to  such  charitable  purposes  as 
she  herself  should  appoint,  and  had  died  without  appointing 
any.  In  either  case,  if  the  gift  had  been  to  *  such  persons"  (b) 
instead  of  *  such  charitable  purposes,*  it  is  evident  that  it  must 
have  failed  altogether  ;  and  by  establishing  it  in  favor  of  cha- 
rity, the  court  would  not  take  upon  itself  to  do  more  in  the  one 
case  than  in  the  other ;"  1  Mer.  100.     In  conformity  with  these 

(a)  See  farther  as  to  these  cases,  ceeded  on  much  broader  ground 

post,  chapter  5.  than  is  taken  in  the  text,  where 

ib)  And    yet  Lord    Hardwicke,  the  variation  of  the  terms  employed 

qwaking  of  the  codicil  in  Cook  v.  in  Wheeler  v.  Sheer,  and  that  case 

Dnckenfield,  says,  "  the  expression  has  been  noted  without  venturing 

*  mpcm  SMck  persons  and  to  and  for  an  opinion  whether  such  variation 

smdk  MseSp*  are  common  words  in  was  sufficient  to  account  for  the  op- 

devises  to  charities."    Indeed  his  posite  decisions  pronounced  upon 

Lordship's  whole  judgment  pro-  the  two  occasions. 
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Section  ir.    observations  his  Lordship  sustained  the  disposition  in  question 
^"■"V""^     as  a  good  bequest  to  charitable  purposes. 
Arguments  for       Before  dismissing  this  case  it  is  requisite  again  to  take  up 

a  proportioDal       _  _  .  -,,...  .1,1  ,     t 

diTisioD.  the  subject  of  the  division  pointed  at  by  the  testator,  and  the 

difficulty  thence  arising,  which  has  been  already  touched  upon 
in  the  consideration  oi  Att.  Gen.  v.  Doyley.  Lord  Eldon  him- 
self thus  argues  the  point ;  ''  If  the  law  be,  that  the  nommatioD 
of  the  particular  objects  is  only  the  mode,  and  the  gift  to  cha- 
rity the  substance  of  the  testamentary  disposition,  and  that 
the  declaration  of  such  a  gift  is  substantially  sufficient  to  give 
effect  to  the  disposition ;  it  is  surely  much  less  strong  to  say 
that,  where  the  testator  has  himself  expressed  certain  modes 
by  which  that  effect  may  be  given  to  it,  it  shall  be  carried  into 
execution  accordingly,  than  to  say  that,  because  he  has  ex- 
pressed an  intention  of  naming  certain  other  modes  in  addition 
to  those  which  he  has  named  and  has  not  named  those  others, 
therefore  his  intention  must  fail  altogether ;  than  to  say  (in 
short)  that,  because  he  has  contemplated  a  division  in  certain 
proportions  which  he  has  omitted  to  render  certain,  that  uncer- 
tainty must  operate  to  prevent  his  general  intention,  which  is 
ascertained,  from  taking  effect  in  any  manner  whatever.  Would 
this  be  to  decide  according  to  the  authority  of  established  pre- 
cedents ?  How  can  uncertainty  as  to  the  mode  operate  to  defeat 
the  intention,  when  the  impossibility  of  a  certain  mode  taking 
efiect  at  all  does  not  so  operate  ?  In  Moggridge  v.  Thackwell  the 
same  difficulty  occurred  as  to  the  proportions.  There,  the 
testatrix  herself  recommended  certain  purposes,  leaving  it  to 
her  trustee  to  name  others  according  to  his  own  discretion. 
It  was  in  the  contemplation  of  that  testatrix  that  other  objects 
should  be  adopted  besides  those  which  she  had  herself  pointed 
out.  Then,  how  could  it  be  known  in  what  proportions  she 
meantthat  the  objects  she  had  so  pointed  out  should  be  benefited? 
Can  the  word  *  divide'  (a  word  which  does  not  necessarily  imply 
equality  of  division,)  constitute  such  a  difference  between  that 
case  and  this,  as  that  because  the  testator  directed  his  pro- 
perty to  be  '  divided '  for  the  purposes  which  he  had  named 
and  those  which  he  intended  to  name,  he  must  be  taken  to 
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have  meant  that  his  property  should  not  go  to  those  which  he  Section  ir. 
has  named  unless  he  should  thereafter  name  others  also  ?  I  ^^  >r— ^ 
doubt,  even  in  the  case  of  individual  legatees^  whether  this 
would  be  the  right  construction.  A  testator  says,  '  I  give  to 
A*  and  B.  and  such  other  persons  as  I  shall  name  hereafter.* 
He  has,  therefore,  designated  A.  and  B.  as  particular  objects 
of  his  bounty ;  and  it  would  be  putting  a  very  forced  construc- 
tion upon  his  meaning  to  infer  that  he  intended  to  say,  '  I  do 
not  give  to  A.  and  B.  unless  I  shall  name  certain  other  persons 
hereafter.'  Then,  are  the  next  of  kin  to  be  substituted  in 
the  place  of  those  other  charities  which  the  testator  intended 
io  name,  so  as  to  take  in  any,  and  (if  in  any)  in  what  propor- 
tions, together  with  the  charities  which  he  has  named?  It  is 
evident  that  this  latter  question  does  not  arise,  supposing  the 
testator  to  have  effectually  devoted  the  whole  of  his  residue  to 
charity ;  and  my  construction  of  his  bequest  is  this :  '  I  give 
my  residue  to  charitable  purposes.  At  present,  I  go  the  length 
of  saying  that  A.  and  B.  shall  be  two  of  those  purposes.  I 
mean  to  name  others  hereafter.*  By  not  naming  others,  can 
it  be  said  that  he  has  restricted  the  generality  of  his  former  ab- 
solute gift  to  charity  ?"  see  1  Mer.  101, 2, 3. 

His  Lordship  therefore  directed  a  scheme,  in  which  regard  The  decree  in 
should  particularly  be  had  to  the  charitable  institutions  denoted 
by  the  testator ;  but  not  so  as  to  confine  the  bequest  to  those 
only ;  Mills  v.  Farmer ^  1  Mer.  55.  By  a  subsequent  order, 
made  upon  the  application  of  the  next  of  kin,  the  Master  was 
directed  to  inquire,  whether  any  and  which  of  the  testator's 
next  of  kin  within  the  statute  of  distribution  of  intestates'  effects 
were  subjects  of  charity  within  the  scope  of  the  will ;  ibid.  722. 

5.  Where  there  occurs  a  general  substitutional  gift  in  case  of  Where  one  gift 

^  ^  .  ,     substituted  for 

the  first  being  voidJ]   It  may  here  be  well  to  say  a  few  words  with  another,  if 
respect  to  the  cypres  doctrine,  as  applied  to  substitutional  gifts    *    '  "*^ 
in  the  event  of  the  primary  disposition  being  invalid. 

In  the  consideration  of  this  subject,  our  attention  will  first  Secondaiy  gift 
have  to  be  turned  to  those  cases,  in  which  the  secondary  gift  ly^^od.^^**'* 
has  been  to  a  specific  object  capable  of  taking.  Lands  were  de- 
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Sktion  nr.  vised  before  the  Mortmain  Act  to  trustees,  to  find  a  priest  to 
^^■"N^"~^  pray  for  the  devisor's  soul,  so  as  the  laws  of  the  land  would 
permit ;  and  if  the  laws  would  not  permit  it,  then  to  apply  the 
profits  to  the  poor,  and  it  was  adjudged  that  the  devise  wis 
not  vitiated  by  reason  of  the  first  use ;  3  Nels*  Abr.  S59. 
Again  a  testator  havingly  subsequently  to  the  statute  devised 
real  estates  to  a  charitable  use  not  within  the  exceptions  of  the 
act,  went  on  to  provide  by  his  will  that  if  that  statute  should 
impede  such  first  use,  then  and  not  otherwise,  the  premises 
were  to  go  to  particular  colleges  in  Cambridge.  Under  this  de- 
vise Lord  Northington  held  that  the  colleges  were  well  entitled 
to  the  lands.  Att,  Gen,  v.  Tancred,  Amb.  351 ;  S.  C.  1  Eden* 
10;  and  1  W.  Bl.  90;  see  also  JU.  Gen.  v.  Lhyd,  3  Atk.  551.  ' 

The  two  former  of  these  cases  though  not  previously  gone 
into,  have  been  already  mentioned  in  the  present  work  in  con- 
junction with  those,  wherein  the  trustees  have  in  terms  been 
invested  with  an  option  of  doir  g  either  of  two  acts,  the  one 
legal  and  the  other  illegal ;  the  efiect  of  which  option,  it  will 
be  recollected,  is  not  to  invalidate  the  gift,  but  merely  to  con- 
fine it  by  the  rejection  of  that  which  could  not  be  authorized. 

Principle  of  the       The  principle  in  all  these  cases  seems  to  be  the  same,  that 

cEMs.  although  a  valid  charitable  use  should  happen  to  be  joined  by 

way  of  alternative  with  one  which  is  invalid,  no  matter  how,  the 
manner  being  altogether  indifferent,  the  former  will  not  be 

V\^hether  ap-     prejudiced  by  its  connection  with  the  latter.     To  what  extent 

condary  gift       then  does  this  principle  operate  when  the  substitutional  gift 
left  at  large  t      ^^^^^  jf  ^^  ^jj^  ^^  executed  ci/  pres  ? 

A  very  peculiar  case,  also  determined  by  Lord  Northington, 
will  perhaps  furnish  some  clue  to  the  inquiry.  A  testatrix 
having  devised  lands  to  trustees  for  sale,  and  directed  the  pro- 
ceeds to  be  applied  in  purchasing  other  ground  and  founding 
almshouses,  continued  her  will  thus  :  *'  and  in  case  my  inten- 
tion cannot  by  law  take  place,  the  trustees  are  to  lay  out  the 
money  to  such  charitable  uses,  intents,  and  purposes  as  near  to 
my  intention  as  can  be,  and  the  laws  will  permit.**  His  Lord- 
ship said  he  was  clear  that  this  clause  was  fraudulent  and  void, 
that  it  was  intended  as  a  means  to  intimidate  the  heir-at-law 


Ch.  III.]  a$  Applied  by  the  Court.  233 


IV. 


and  the  next  of  kin^  and  prevent  their  opposing  the  charity  ;    Sscnotr 
jiU.   Gen.  J.  Tyndatt,  Amb.  614;  S.  C.  2  Eden.  201. 

Now  these  two  cases  before  Lord  Chancellor  Northinccton  Cases  of  Att 
being  thus  variously  decided,  how,  it  may  be  asked,  is  the  oppo-  credi  and  Att. 
site  result  to  be  accounted  for  ?  Having  endeavoured  to  shew  SSuon^Ked. 
that  Att.  Gen.  v.  Tancred  is  determined  upon  sound  prin- 
dple  and  is  closely  allied  to  cases  of  acknowledged  authority,  the 
retson  for  the  distinction,  if  it  be  a  sound  one,  must  be  sought 
for  in  the  more  recent  case  of  Att.  Gen.  v.  TyndaU.  The 
charitable  use  first  limited  in  that  case  was  doubly  invalidated 
by  the  statute.  It  was  to  take  place  through  the  medium  oi 
two  acts,  a  sale  of  the  devised  estate,  and  a  purchase  of  other 
lands ;  so  with  respect  to  the  substitutional  gift,  the  statute 
equally  obstructed  all  such  uses  as  were  still  obnoxious  to  its 
provisions.  Unless  therefore  the  devise  were  allowed  to  attach 
solely  upon  privileged  objects,  it  was  utterly  debarred  from 
taking  efiect.  Then  as  to  these  favored  objects  it  may  be  con- 
tended, that  some  indication  ought  to  be  given  concerning  them 
in  order  to  save  the  disposition ;  that  as  there  has  been  a 
general  prohibition,  though  followed  by  certain  particular  ex- 
ceptions, a  devise  of  this  description  must  be  taken  to  refer  to 
general  cases,  and  cannot  be  cut  down  and  confined  to  those 
which  have  been  set  apart  from  the  rest :  and  that  such  ex- 
ceptions lying  dormant  till  called  into  action,  positive  reference 
must  be  made  to  the  objects  within  them,  or  there  will  be 
nothing  to  feed  the  gift. 

The  decision  must  be  supported  on  some  such  grounds  as 
these.  Had  the  subject,  however,  been  personal  estate,  un- 
connected as  respects  the  substitutional  gift  with  land,  such 
gift  it  is  conceived  would  unquestionably  have  been  good, 
inasmuch  as  the  generality  of  its  terms  could  be  no  objection 
to  its  validity.  Under  this  supposition  too,  the  trustees  would 
have  possessed  the  most  extensive  power  of  selection,  and  might 
certainly,  if  they  had  chosen  so  to  do,  have  fixed  upon  either 
of  the  Universities  or  any  other  institution  enjoying  a  like 
exemption. 

If  then  the  principle  we  have  discussed  above  were  to  be 
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Sectioh  it. 


Case  of  Doe 

V.  Wrighte. 


followed  up,  it  would  in  Att.  Qen.  v.  Tyndall  lead  to  this,  that 
after  the  exclusion  of  every  object  to  which  the  statute  applied, 
there  would  still  remsun  those  to  which  the  statute  did  not 
apply,  and  consequently  the  devise  must  have  been  sustained. 
That  case  however  (if  rightly  decided)  shews  that  the  principle 
is  not  to  be  carried  out  to  its  full  extent,  and  that  a  devise  of 
realty  cannot  take  effect,  unless  the  particular  charities  in  favor 
of  which  it  may  be  made  are  expressly  specified  in  the  wiD. 
This  view  of  the  subject  may  be  thought  to  be  corroborated 
by  a  common  law  case  in  which  a  testatrix,  having  devised 
certain  lands  to  G.  S.  in  fee,  expressed  her  wish  and  desire 
that  he  should  in  his  lifetime  settle  the  same  ''  to  some  chari- 
table uses  to  take  place  at  his  decease  and  not  before/*  The 
will  then  proceeded  thus  ;  ''  The  particular  uses  to  be  Umited 
I  leave  entirely  to  his  discretion,  having  the  fullest  confidence, 
as  well  in  his  judgment  of  the  choice  of  proper  objects,  as  in 
his  integrity  in  the  disposal  thereof,  according  to  the  wish  by 
me  expressed,  but  it  is  my  intent  and  meaning  that  the  said 
G.  S.  should  enjoy  the  said  estate  to  his  own  proper  use  during 
his  life.**  The  devisee  died  without  having  made  any  settlement 
or  appointment  of  the  uses :  and  it  was  argued  that  supposing 
this  to  be  a  trust,  then  inasmuch  as  some  charitable  uses  are 
excepted  out  of  the  statute,  the  court  ought  to  presume  that 
the  charitable  uses  contemplated  were  those  to  which  the 
devise  might  legally  be  applied.  Bayley,  J.  however  observed, 
"  Now  the  purpose  for  which  the  estate  was  given  is,  that  it 
should  be  conveyed  to  some  charitable  uses,  and  the  objection 
of  the  statute  is  that  every  conveyance  to  charitable  uses,  except 
in  certain  modes  there  pointed  out  (among  which  a  will  is  not 
included),  is  void.  It  has  been  argued  that  there  are  certain 
exceptions,  and  no  doubt  it  is  so.  But  this  is  a  general  devise 
and  not  in  favor  of  any  of  the  excepted  charitable  uses.  And 
another  answer  to  that  argument  is,  that  although  G.  Sharp 
might  perhaps  have  executed  a  conveyance  to  some  of  the 
charitable  uses  within  the  proviso  of  the  statute,  and  might  so 
have  disappointed  the  heir-at-law,  still  that  as  he  has  not  done 
so,  the  heir-at-law  is  not  excluded.**    Mr.  Justice  Holroyd 
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also  of  opinion  that  "  if  it  was  intended  to  confine  the  Section  iv. 

objects  to  the  exception  in  the  act,  the  will  should  have  con-  ^^     v— ^ 
fined  it  to  the  excepted  charities  ;**  Doe  d.  Burdett  ▼.  Wrighte, 
2  B.  &  A.  710. 

This  case  may  almost  be  said  to  carry  its  own  death  wound  Obtervations 

upon  the  c&se* 

on  the  face  of  it  (a),  for  if,  as  Mr.  Justice  Bayley  seemed  dis- 
posed to  think,  the  devisee  might  have  given  the  lands  to  some 
privileged  object,  it  would  clearly  be  contrary  to  all  equitable 
principle  that  the  death  of  the  trustee  should  be  the  means  of 
defisating  the  charity.  Such  a  position  evidently  cannot  be 
maintained  for  a  moment,  and  it  is  greatly  to  be  regretted  that 
eonrtB  of  law  should  so  little  hesitate  to  take  upon  themselves 
the  decision  of  cases,  for  which  their  general  habits  and  course 
rf  thinking  render  them  certainly  not  the  best  qualified.  Had 
a  lepl  point  of  half  the  difficulty,  which  this  case  presented  in 
an  equitable  point  of  view,  arisen  in  a  court  of  Equity,  the 
jadge  who  sat  in  that  court  would  no  more  have  dreamt  of 
adjudicating  upon  the  subject  without  having  recourse  to  a 
court  of  law,  than  he  would  have  done  of  taking  cognizance  of 
a  cause  which  essentially  required  the  interposition  of  a  jury. 
Tnie  it  is  that  the  Mortmain  Act  vitiates  the  legal  estate  as 
well  as  the  trust,  and  this  was  one  of  the  points  indirectly 
confirmed  in  the  case :  but  before  the  one  can  be  dealt  with,  it 
should  be  known  how  the  other  is  situated.  By  what  means, 
it  may  be  asked,  is  this  to  be  ascertained,  unless  by  an  intimate 
acquaintance  with  the  cy  pres  doctrine  as  applicable  to 
charities,  with  which  it  is  scarcely  possible  for  any  other  than 
an  equity  lawyer  to  be  conversant.  That  doctrine  is  not  only  in 
its  nature  the  farthest  removed  from  the  principles  upon  which  a 
Court  of  Common  Law  is  accustomed  to  act :  but  its  character 
is  even  more  refined  and  subtle  than  any  other  which  equity 
takes  under  its  consideration.  To  say  the  least,  therefore,  the 
temper  of  the  court,  and  the  inconsistency  to  be  met  with  in  the 
case  greatly  detract  firom  its  authority. 


(a)  An  expression  borrowed  from  Mr.  Justice  Buller;  see  Allen  v. 
Dimdas,  3  T.  R.  130. 
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Sicnoviv. 


Gate  of  De 
Themminet  V. 
Be  Bonnefil. 


That  the  alternate  disposition,  occurring  in  AtL    Gen.  v. 
TyndaU^  is  not  void  on  the  ground  stated  in  Ambler's  Reports, 
viz.  as  being  an  attempt  to  defeat  the  statute,  is  proved  by  a 
modem  case  in  which  the  primary  trust  was  an  illegal  and 
superstitious  use,  and  a  proviso  was  added  that,  if  at  any  time 
that  use  should  he  adjudged  by  any  Court  of  Law  or  Equity  to 
he  void  or  incapahle  of  heing  performed^  the   fund   should 
return  to  the  donor,  or  his  representatives.     Supposing  the 
proviso  to   have  been  void,   the  crown  would  have  had  a 
right  to  appoint  the  fund,  and  the  question  therefore  to  be 
determined  was,  whether  such  right  was  or  was  not  defeated 
by  the  clause  in  question.    Sir  John  Leach,  M.R.,  expressed 
his  opinion  in  favor  of  the  proviso  as  follows ;  ''  it  is  said  the 
condition  is  unlawful.     I  do  not  think  so.    A  condition  is  not 
unlawful  which  looks  forward  to  the  possibility  of  a  court 
deciding  that  the  gift  is  unlawful.     If  the  condition  were  in 
itself  illegal,  the  whole  deed  would  be  void  (a).     Here  the 
unlawful  gift  will  not  prevail ;  but  the  condition  will  prevail. 
As  the  gift  was  a  gift  upon  condition,  the  court  has  no  right  to 
interfere   on  behalf  of  the  crown;"   De  Themmines  v.   De 
Bonnevaly  5  Russ.  2S8 ;  see  also  Att.  Gen.  v.  Pearson,  3  Mer. 
361 ;  and  Att.  Gen.  v.  Cohimhine,  ante  p.  204,  5. 


(a)  There  appears  to  be  an  in- 
accuracy here  in  the  report.  If 
that  be  not  the  case,  the  Master  of 
the  Rolls  must  have  miscarried  in 


the  expression  of  his  observBtioiii» 
as  will  be  apparent  upon  looking  to 
other  parts  of  his  argument. 
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CHAPTER  IV. 

GIFTS  WHICH  FROM  SOME  DEFECT,  OMISSION,  OR  VICE,  CANNOT 
BE  APPLIED  OR  EXECUTED  BY  OR  UNDER  THE  SUPERINTEN- 
DENCE OF  THE  COURT  OF  CHANCERY,  BUT  ARE  APPROPRIATED 
TO  SUCH  CHARITABLE  USES  AS  ARE  NOMINATED  AND  SELECTED 
BY  AND  UNDER  THE  KINO*S  SIGN  MANUAL. 


Section  I. —  Where  the*gift  is  altogether  indefinite. 
Section  II. —  Where  tlie  gift  is  to  a  superstitious  use* 

The  subject  for  consideration  in  the  present  chapter  will  be 
the  right  of  the  crown  to  appoint,  under  its  sign  manual,  the 
application  of  such  gifls  as  are  either  of  an  indefinite  character, 
or  made  to  uses  deemed  superstitious. 


SECTION  I. 


Where  the  gift  is  altogether  indefinite. 


It  18  a  point  perfectly  well  established,  that  where  money  is  The  erowa  ap- 
pvcn  to  charity  generally  and  indefinitely,  without  trustees  or  S^^J^^^JJ^ 
objects  selected,  the  king  as  parens  patrue  is  the  constitutional  jw»  object  m- 
tnistee.     On  the  other  hand  it  is  equally  clear,  as  has  been 
staled  under  the  last  chapter,  that  in  order  to  give  jurisdiction 
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Section  i.  ^  to  the  court  of  Chancery,  it  is  absolutely  necessary  that  there 
should  have  been  an  appointment^  or  at  least  an  intended 
appointment  of  trustees,  (a)  The  only  question  then  is>  whether 
the  jurisdiction  of  the  court  extends  over  every  case  where 
trustees  have  been  originally  interposed  without  reference  to 
subsequent  events,  or  whether  any  such  event  can  curtail  that 
jurisdiction  so  as  to  transfer  the  right  of  nominating  to  the 
charity  from  the  court  to  the  crown. 

The  doctrine  upon  this  subject  was  not  settled  till  the  time 
of  Lord  Eldon  ;  for  although  the  run  of  the  cases  seems  rather 
to  have  imported  that  where  a  trust  was  created  for  the  distri. 
bution  of  a  charity  estate,  and  the  trust  was  not  carried  into 
execution,  the  court  would  execute  it  by  a  scheme,  because 
originally  a  trust  and  not  in  a  strict  sense  a  general  indefinite 
gift  to  charity,  yet  there  have  on  the  other  hand  been  very 
strong  cases  to  shew  that  the  disposition  in  many  instances,  it 
least,  was  in  the  crown. 

In  one  case,  notwithstanding  that  the  trustee  was  actually 
living  at  the  time,  Lord  Chancellor  Bathurst  concluded  that  he 
would  apply  to  his  Majesty ;  AtL  Gen.  v.  Herrick,  Amb.  712L 
The  same  course  was  pursued  under  similar  circumstances  in 
the  much  earlier  case  of  Ait.  Gen.  v.  Matthews,  2  Lev.  167; 
S.  C.  nomine  Frier  v.  Peacock,  Finch,  245.  See  also  Att.  Gen. 
V.  Berryman,  Dick.  168,  which  case  however  was  groimded 
on  the  circumstance  of  the  trustee  being  dead  at  the  time. 

Upon  this  question  Lord  Eldon  has  observed,  that  he  did 
not  know  what  doctrine  could  be  laid  down  that  would  not 
be  met  by  some  authority  upon  the  point ;  but  he  thought  that 
the  general  principle  most  reconcileable  with  the  cases  was, 
that  where  there  is  a  general  indefinite  purpose,  not  Jiximg 
itself  upon  any  object,  the  disposition  is  the  king  by  sign 
manual,  but  where  the  execution  is  to  be  by  a  trustee,  with 
general  or  some  objects  pointed  out,  then  the  court  will  take 
the  administration  of  the  trust.  His  Lordship  at  the  same 
time  admitted,  that  it  would  be  diflScult  to  raise  a  solid  distinc- 

(a)  See  Baylis  v.  Att.  Gen.  2  Atk   239,  stated  ante  p.  223. 
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n  between  an  original  gift,  absolutely  indefinite  and  without      Section  i. 

alification,  and  a  case  in  which  by  matter  ex  post  facto  the  ^ 

t  stands  before  the  court,  in  consequence  of  that  accident,  as 

it  had  been  originally  given  indefinitely,  without  any  means 

escribed  for  carrying  it  into  execution.     In  the  case  before 

n,  where  the  disposition  was  by  will,  the  trustee  died  many 

ars  before  the  testatrix,  who  was  fully  cognizant  of  his  death, 

d  yet  the  court  was  considered  to  have  jurisdiction ;  Mog- 

idge  V.  Thackwell,  7  Ves.  83,  86. 

And  in  a  subsequent  case  the  same  learned  judge  purporting 

follow  the  distinction  which  he  had  adopted  in  Moggridge 

Thackwell,  held  that  where  the  bequest  is  to  trustees  for  chari- 

>le  purposes,  the  disposition  must  be  by  a  scheme  before  the 

aster ;  but  where  the  object  is  charity  without  a  trust  interposed, 

must  be  by  sign  manual ;  Paice  v.  Archbishop  of  Canterbury y 

Ves.  372. 

These  two  cases  do  not  appear  perfectly  to  harmonize :  for 
lUe  it  is  broadly  laid  down  in  the  latter,  that  whenever  there 
an  appointment  of  trustees  the  charity  must  be  the  subject 

a  scheme,  it  seems  to  be  implied  in  the  former  that  if  the 
\  is  altogether  indefinite,  which  in  that  case  it  was  not,  then 
twithstanding  such  appointment  the  disposition  is  in  the 
jwn  (a) ;  and  see  what  is  said  on  the  one  hand  of  Att.  Gen. 
Peacock^  or  the  case  upon  Frier's  will ;  and  on  the  other  of 
\t.  Gen.  V.  Herrick,  7  Ves.  84.  Nothing  could  be  more  unde- 
ed  however  than  the  residuary  disposition  in  Paiee  v.  Arch- 
xhop  of  Canterbury y  and  as  the  expressions  which  fell  firom 
e  court  in  Moggridge  v.  ThackweU  must  for  this  purpose  be 
>ked  upon  as  in  some  degree  extrajudicial,  the  subject  in  this 
d  the  preceding  division  has  been  treated  on  the  footing  of  the 
ne  recent  determination. 

In  whichever  mode  the  administration  takes  place  however  Mode  of  ap- 

*        ,  pomtmeDt 

I  principle  seems  to  be  the  same,  as  the  crown  will  not  any  adopted  by  the 
ire  than  the  court  appoint  arbitrarily.     It  may  be  collected 

;«)  This  notion  is  supported  by  Thackwell,  by  Sir  Thomas  Flumer 
!  view  which  is  apparently  in  Ommanney  y.  Batcher,  Turn.  & 
;en  of  the  case  of  Moggrridge  v.     Rnss.  270-271. 
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Section  i.     from  the  doctrine  hinted  at  in  the  AU.  Gen.  v.  Matthews^  as  the 
"^  doctrine  of  the  constitution,  and  this  is  also  the  language  of 

L.  C.  J.  Wilmot,  that  whether  the  court  of  Chancery  or  the 
king  by  sign  manual  executes  the  charity,  the  constitution 
finds  a  trustee  in  the  court  or  the  king,  who  would  so  respect* 
ively  act  as  to  exercise  a  discretion  with  reference  to  the  inten- 
tion. Therefore  there  would  not  be,  as  there  ought  not,  any 
difference  in  the  execution ;  for  those  whose  duty  it  would  be 
to  advise  the  crown  would  think  themselves,  equally  with  the 
court,  bound  to  attend  to  any  particular  object  which  might  hap- 
pen to  be  indicated ;  see  7  Ves.  87;  and  15  Ves.  233,  4;  alio 
Wilm.  Op.  &  Judg.  p.  28,  29,  31,  35. 

Nature  of  the  /  ^^^  ^^'^st  here  spoken  of  must  it  should  seem  be  either  ex- 
H^  of  m1w-^i  P'^^^j  ^'  *^^^  which  arises  when  the  subject  of  the  gift  is  personil 
two-  I  estate,  from  the  appointment  of  executors.     As  to  this  last,  see 

Mills  V.  Farmer,  1  Mer.  55 ;  S.  C.  19  Ves.  483.  But  see 
Ommanney  v.  Butchery  Turn.  &  Russ.  270,271.  Therefore 
where  an  estate  was  before  the  Mortmain  Act  devised  subject 
to  a  gross  sum  charged  thereon  to  a  charity,  the  devisee  was  not 
considered  in  the  light  of  a  trustee  for  the  charity ;  Att.  Gen. 
V.  Syderfirif  1  Vem.  224. 


Examples  of  These  several  pomts  bemg  thus  set  at  rest,  it  will  now  be 

crowD  8  excr-  i      i    .  o  i  .        ,  .  , 

cise  of  nomina-  proper  to  look  mto  one  or  two  ol  those  cases  in  which  as  parent 
**®°'  patruB  this  right  of  nomination  has  either  devolved  upon,  or 

been  exercised  by  the  king. 

In  Att.  Gen.  v.  Matthews,  2  Lev.  167,  where  the  sub- 
stance of  the  gift  was  to  assist  the  poor  generally,  a  practicable 
mode  was  substituted  of  assisting  the  poor,  that  of  instructii^ 
poor  boys  in  mathematics  and  the  art  of  navigation  at  Christ'i 
Hospital,  and  the  number  of  legatees  whom  that  general  term 
would  embrace  was  reduced  to  forty. 

In  Att.Gen.v.Herrick,  Amb.  712,  the  trust  was  for  charitable 
and  pious  uses,  without  more,  and  the  crown  was  not  therefore 
fettered  in  any  way  in  the  choice  of  objects.  So  in  Ati.  Gen  v. 
Browne,  cited  Amb.  422,  and  which  is  to  be  found  in  the  Regis- 
ter's Book,  1749,  A.  34. 
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The  next  case  furnishes  us  with  the  ground  upon  which  the      Secttov  i. 
dictum  in  Freeman,  previously  quoted,  seems  in  great  measure  p^TP''^""^ 
to  have  rested.     A  testator  devised  an  estate  to  his  brother  upon  vague  wiU  b« 
trust  to  pay  a  sum  of  money  to  his  sister,  and  £1000  more  to  ^^  by  the 
such  charitable  uses  as  he  had  by  writing  under  his  hand  for-  ^^^^^^  ^^ 
merly  directed ;  but  no  writing  was  to  be  found.     In  this  case 
the  king  appointed  the  money  to  go,  as  in  Att.  Gen.  v.  Matthews ^ 
to  the  mauitenance  of  the  mathematical  scholars  in  Christ's 
Hospital  on  the  king's   foundation;   Att,  Gen.  v.  Syderfin^ 
1  Vem.224;  and  7  Ves.43,  n. 

It  may  therefore  be  considered,  that  however  vague  and  inde- 
finite the  gift  may  be,  provided  it  is  strictly  charitable  in  its 
nature  and  not  mixed  up  with  general  purposes,  the  disposition 
will  be  carried  into  effect  cy  pres  either  by  the  court  or  the 
crown,  according  as  there  has  or  has  not  been  an  interposition 
of  trustees. 

The  cases  seem  to  have  established,  what  undoubtedly  is  a  Foundatioii  of 

the  cy  piff  doc* 

very  strong  proposition,  that  where  property  has  once  been  trine. 
given  to  charitable  uses,  it  must  be  taken  that  the  donor's  gene- 
ral purpose  is  charity,  and  unless  it  can  be  shewn  that  he  has 
revoked  the  gift  that  general  purpose  must  be  enforced,  though 
it  is  impossible  to  ascertain  what  the  use  may  have  been.  Recur- 
ring to  what  has  been  elsewhere  stated,  it  is  a  rule  of  construc- 
tion that  wherever  reference  is  made  to  a  specification  of  objects 
past,  present,  or  future,  and  that  specification  fails  either  through 
some  original  defect  in  the  terms  of  the  gift,  or  through  some 
subsequent  accident  omission  or  circumstance,  the  gift  will 
equally  take  effect  by  application  of  the  doctrine  cy  pres.  If 
the  specification  is  to  be  future  the  disposition  is  regarded  as  an 
actual  gift  in  prtssentif  to  take  place  even  though  no  appoint- 
ment should  be  made,  all  that  is  reserved  being  to  particularize 
imfuturo  by  what  mode  that  general  purpose  shall  be  executed. 
See  7  Ves.  74. 


R 
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SECTION  II. 


Right  of  the  crown  in  the  case  of  gifts  to  superstitious  uses. 


1 .  General  doctrine  on  this  subject,  and  definition  of  a 

superstitious  use, 

2.  Provisions  and  operation  of  the  23  Hen,  8,  c,  10. 

3.  Provisions  and  operation  of  the  1  Edw.  6,  c,  14. 

4.  Effect  of  the  1  Geo.  1,  c.  50. 

5.  Examination  of  the  cases. 

6.  Exception  of  certain  gifts  in  favor  of  the  Roman 

Catholics. 

1.     General  doctrine  on  this  subject,  and  definition  of  a 
superstitious  use.]     We  have  now  to  observe,  that  it  is  not 
merely  in  those  cases,  where  the  generality  of  the  gift  and  the 
omission  to  appoint  trustees  combine  to  render  such  an  inter- 
ference requisite  in  order  to  sustain  the  disposition,  that  the 
crown  is  called  upon  to  exercise  its  prerogative.      By  the 
rules  which  have  been  established  with  respect  to  charitable 
Gifts  against      donations,  all  such  gifts  as  are  not  declared  void  by  statute, 
the  law  but*not  ^^^o^gh  they  have  for  their  object  uses  which  the  policy  of  the 
declared  void     law  forbids,  are  yet  not  absolutely  invalid ;  but  they  are  held  to 
indicate  a  general  purpose  to  devote  the  property  to  charity, 
just  as  much  as  in  the  former  cases  where  the  use  did  not 
appear. 
SuperatitiouB  It  is  thus  that  uses  deemed  superstitious  are  situated.    A 

UN  defined.  superstitious  use  may  be  defined  generally  to  be  one  which 
has  for  its  object  the  propagation  or  the  rites  of  a  religion  not 
tolerated  by  the  law.  Such  a  use  was  not  allowed  to  take 
effect  in  the  manner  intended ;  yet  inasmuch  as  a  general  in- 
tention of  piety  in  the  donor  was  thought  to  be  discoverable, 
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the  gift  itself  was  not  invalidated,  but  was  to  be  appropriated  to     Sictiok  u. 
some  other  use  capable  of  taking  effect.  '^->r"*' 

This  is  the  case,  wherever  the  legislature  has  not  interfered 
to  give  to  property,  so  circumstanced,  a  different  devolution.  In 
order  therefore  to  entitle  the  representatives  of  the  donor,  it  is 
requisite  not  only  that  the  gift  should  be  to  a  superstitious 
use,  but  to  such  as  is  void  by  statute;  Amb.  228;  7  Ves. 
495. 

"  There  is  no  statute,"  observes  Sir  Wm.  Grant  in  Cary  v. 
Abboty  **  making  superstitious  uses  void  generally.  The  sta- 
tute of  Edw.  6,  relates  only  to  superstitious  uses  of  a  particular 
description  then  existing.  The  statute  of  Hen.  8,  relates  only 
to  assurances  of  land  to  churches  and  chapels,  which  if  for  a 
longer  period  than  twenty  years,  it  declares  absolutely  void. 
The  statute  of  Geo.  1,  was  only  temporary."  7  Ves.  4Q5;  and 
aee  12  Mod.  31. 

This  summary,  and  it  must  be  admitted,  particularly  with 
reference  to  the  act  of  Hen.  8,  somewhat  imperfect  sketch  ap- 
pears to  have  given  rise  to  considerable  misapprehension  on 
the  subject  of  such  uses  as  are  now  deemed  superstitious. 

2.  Provisions  and  operation  of  the  23  Hen.  8,  c.  10.]   Taking  23  Hen.  8,  c. 
the  several  statutes  in  their  order  of  time,  we  find  the  preamble  ^^' 
of  the  act  of  Henry  to  be,  that  "  by  reason  of  feoffments,  fines.  Preamble. 
recoveries,  and  other  estates,  and  assurances,  made  of  trust  of 
manors,  lands,  tenements,   and  hereditaments  to  the  use  of 
parish  churches,  chapels,   churchwardens,  guilds,  fraternities, 
commonalties,  companies,  or  brotherhoods,  erected  and  made 
of  devotion  or  by  common  assent  of  the  people,  without  any 
corporation:  and  also    by  reason  of  feoffments,  fines,  reco- 
veries, wills,  and  other  acts  made  to  any  uses  aforesaid,  or  to 
the  uses  and  intents  to  have  obits  perpetual,  or  a  continual 
service  of  a  priest  for  ever,  or  for  threescore  or  fourscore  years, 
founden  of  the  issues  and  profits  of  the  manors,  lands,  tene- 
mentSy  and  hereditaments,  whereof  such  feoffinents,  fines,  re- 
coveries, wills,  and  other  acts  have  been  made,  or  that  the 
feofibesy  conisees,  recoverers,  or  other  persons,  and  their  heirs 

r2 
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SicnoM  n.  seized  thereof,  shall  take,  levy,  receive,  and  perceive,  or  caiiae 
^^"^v^""^  or  suffer  to  be  taken,  levied,  and  perceived  the  issues,  revenues, 
and  profits  thereof,  and  the  same  to  dispose,  pay,  convert,  or 
otherwise  employ,  or  suffer  or  cause  to  be  disposed,  paid* 
converted,  or  employed,  to  any  such  uses,  intents,  or  pur- 
poses, above  specified,  or  to  any  other  like  uses  and  intents ; 
there  groweth  and  issueth  to  the  king  our  sovereign  lord,  and 
to  other  lords  and  subjects  of  the  realm,  the  same  like  losses 
and  inconveniences,  and  is  as  much  prejudicial  to  them 
as  doth  and  is  in  case  where  lands  be  aliened  into  Mort^ 
main." 
Gifts  to  the  It  is  then  enacted  that  all  and  every  such  uses,  intents,  and 

churches,  purposes,  of  what  name,  nature,  or  quality,  they  should  be 

or  tTthe  Intent  c*^^^^*  ^^^^  should  be  devised,  covenanted,  made,  declared,  or 
to  have  obits,     in    anywise    ordained    after   the  first  day  of  March,  in  the 

&c    fleclsxfid 

Toid'.  three  and  twentieth  year  of  our  sovereign  lord  Henry  the 

Eighth,  by  any  feoffee,  recoverer,  or  conisee,  or  by  any  other 
person  or  person  to  whose  use  any  such  feofiee,  recoverer,  or 
conisee  should  be  seized,  of  any  manors,  lands,  tenements,  or 
hereditaments,  or  of  the  issues,  revenues,  and  profits  of  them 
or  any  of  them,  should  be  utterly  void  and  of  no   strength, 
virtue,  nor  effect  in  the  law. 
Proinso  except-       There  is  also  a  proviso  that  it  should  be  lawful  to  make, 
ceeding  twenty  Ordain,  or  devise  any  of  the  uses,  intents  or  purposes  before 
^^®*"'  specified  in  such  manner  as  might  have  been  done  before  the 

making  of  the  act,  so  that  they  should  not  be  made  or  ap- 
pointed to  endure  above  the  term  of  twenty  years. 
Saying  of  cus-  The  act  then  declares  all  attempts  in  defraud  of  its  provisions 
and  towns.  to  be  void,  and  concludes  with  a  general  saving  of  customs  in 
cities  and  towns,  and  also  a  special  exception  as  regards  the 
devises  of  two  individuals,  aldermen  of  Norwich,  to  the  etEdCt 
that  their  lands,  not  exceeding  in  the  whole  the  clear  yearly 
value  of  £40,  might  be  made  applicable  to  the  discharge  of 
tolls  and  customs  within  that  city,  and  at  the  gates  of  the  same, 
to  the  discharge  of  poor  people  within  the  city  of  taxes  and 
tollages  thereafter  to  be  assessed  and  levied,  and  to  the  cleans- 
ing of  the  streets  within  the  city,  or  to  any  of  the  said  good  pur- 
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poses  according  to  the  intent  and  meaning  of  the  donors,  so     sbctiow  n. 
diat  the  requisite  ordinances  or  declarations  of  use,  should  be 
made  and  certified  into  the  court  of  Chancery  within  two  years 
after  the  feast  of  Easter  then  next  ensuing. 

Such  is  the  23  Hen.  8,  c.  10,  commonly  though  it  is  con- 
ceived inappropriately  termed  the  Statute  of  Superstitious 
Uses.  The  policy  of  this  enactment  is  not  deducible  firom  re- 
Kgious  views  or  principles ;  but  is  to  be  drawn  solely  and  ex- 
clusively from  feudal  institutions.  The  act  was  never  intended 
to  root  out  religious  opinions,  nor  to  aim  a  blow  at  religious 
practices  of  whatever  kind  as  such ;  it  was,  like  many  of  its 
predecessors,  directed  to  the  preservation  of  those  incidents  of 
feudal  tenure  which  were  fast  falling  under  the  sickle  of  cun- 
ning invention.  It  was  in  fact  a  Mortmain  Act,  and  had  no 
more  to  do  with  the  Reformation,  as  some  would  have  us  believe, 
than  Magna  Carta,  the  statute  de  reliffiosis,  of  Westminster, 
the  second,  and  the  succeeding  statutes  of  this  description 
passed  in  the  reign  of  Edward  the  First,  or  any  other  of  those 
acts  which,  long  before  the  voice  of  Martin  Luther  was  heard 
in  protest  against  the  church  of  Rome,  were  from  time  to 
time  framed  by  the  English  Legislature  for  the  purpose  of 
preventing  that  feudal  dissolution,  as  it  were,  which  took  place 
when  land  became  aliened  in  Mortmain. 

This  being  a  point  of  some  importance,  as  will  be  seen  in 
the  course  of  these  observations,  it  is  desirable  that  it  should 
be  placed  beyond  question.  In  the  first  place  then,  the  au- 
thor is  entitled  to  say  ''  non  mens  hie  sermoJ^  The  statute 
itself  explicitly  declares,  that  its  object  was  to  do  away  with 
certain  evils  which  former  acts  had  not  been  able  to  reach,  or 
rather  which  had  sprung  up  in  evasion  of  them.  See  also 
Wilm.  Op.  and  Judg.  p.  12.  The  "  losses  and  inconveniences*' 
which  had  ensued  **  to  the  king  and  to  other  lords  and  sub- 
jects of  the  realm,**  it  was  the  design  of  every  Mortmain  Act 
to  restrict,  if  not  altogether  prevent  and  remove. 

Then  with  respect  to  the  date  of  the  act  in  question,  Mr. 
Justice  Blackstone  assigns  to  it  the  dawn  of  the  Reformation ; 
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Sicnoii  II.  And  if  the  learned  commentator  thereby  meant  merely  to  mark 
the  period  of  its  being  passed  without  intending  further  to 
connect  the  measure  with  the  event,  the  fact  which  he  puts 
forward  is  undeniably  true.  But  if  it  were  his  intention,  as 
may  possibly  be  inferred,  to  make  the  one  depend  upon  the 
other,  no  position  of  that  sort  can  it  is  conceived  be  main- 
tained. That  the  Reformation  should  have  brought  into 
fresher  remembrance  the  devices  and  subtleties,  which  had  firom 
time  to  time  been  put  in  practice  by  the  Ecclesiastics  in  order 
to  defeat  and  baffle  the  Legislature,  is  extremely  probable;  but 
that  it  should  have  influenced  the  enactment  even  to  this  ex- 
tent may  well  be  doubted. 

There  is  a  general  remark  that  it  does  not  follow  because  |)oi< 
hoc  ergo  propter  hoc  (a),  which  would  seem  to  be  applicable  in 
the  present  instance ;  for  it  appears  that  Henry  the  Eighth 
about  this  very  time  caused  a  bill  to  be  brought  into  Parlia- 
ment with  the  view  of  moderating,  when  the  cestuique  trusU 
were  private  individuals,  the  evils  which  had  arisen  from  the 
introduction  of  uses.  It  is  said,  that  he  was  then  willing  that 
every  man  should  have  the  liberty  of  disposing  of  one-half  of 
his  land ;  but  although  the  lords  came  willingly  into  his  terms 
the  commons  rejected  the  bill.  There  is  great  probability 
that  this  bill,  and  the  act  in  question  were  framed  at  one  and 
the  same  time,  and  were  parts  of  a  general  measure  to  restore 
not  only  to  the  king  his  primer  semrUf  liveries,  and  other  casual- 
ties, but  also  to  all  other  lords  their  wards,  marriages,  and 
reliefs,  of  which  the  system  of  uses  had  tended  to  deprive 
them. 

According  to  Bishop  Burnet,  who  is  followed  by  Hume,  the 
commons  threw  out  the  bill  in  the  early  part  of  1532,  and  the 
parliament  was  prorogued  till  April  in  the  same  year,  on  the 

(a)  Lord  Coke  has  said  that  it  event  in  the  year  1531;  it  could  not 

was  in  the  20th  Hen.  8th  that  the  therefore,  if  he  is  correct,  have  oc- 

king  was  first  acknowledged  su-  curred  before  the  22nd«  and  pn>- 

preme  head  by  the  clergy ;  Co.  Litt.  bably  did  not  happen  tiU  the  23rd 

7,  a.    But  this  seems  to  be  a  mis-  year  of  the  king, 
take.    Bishop  Biumel  places  this 
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lOlh  of  which  month  in  fact  it  was  again  assembled ;  see  Bur-     SEcnoN  n. 
net's  History  of  the  Reformation,  vol.  1,  p.  116;  and  Hume's 
History  of  England,  vol.  4,  p.  75,  78  (a).     Now  as  the  king 


(a)  Mr.  Reeves,  in  his  History  of  the  English  Law,  says  that  it  was  in 
the  22nd  year  of  King  Henrjr's  reign  that  the  bill,  mentioned  in  the  text, 
was  ordered  to  be  drawn  up  by  his  majesty,  vol.  4,  p.  242 ;  while  Mr. 
Justice  Harper,  in  Brent's  case,  makes  it  the  24th  year  of  that  reign  ; 
2  Leon.  17.  The  exact  time  it  would  be  exceedingly  difficult,  if  not 
impossible,  to  ascertain ;  as  in  the  lords'  journals  there  is  an  hiatus  from 
the  7th  to  the  25th  of  Henry  the  Eighth,  and  the  journals  of  the  com- 
mons do  not  commence  till  the  year  1548. 

We  are  therefore  left  in  a  great  measure  to  conjecture,  and  it  might 
primd  facie  be  supposed  that  Mr.  Justice  Harper  was  most  likely  to  be 
correct,  since  Brent's  case  was  decided  somewhere  about  the  middle  of 
Qncen  Elizabeth's  reign ;  but  when  it  is  recollected  that  the  precise  date 
wu  of  little  consequence  to  the  learned  judge's  argument,  the  fact  that 
such  a  bill  was  presented  being  all  that  was  essentially  necessary  to 
mention,  and  further  that  the  statement  was  in  all  probability  made  from 
memory^  we  need  be  under  no  great  surprise  if  there  were  a  misconcep- 
tion on  the  part  of  that  learned  judge  himself. 

Tliere  is  some  ground  however  for  supposing,  that  the  mistake  is 
that  of  the  reporter  and  not  of  the  judge ;  for  immediately  afterwards, 
the  latter  is  made  to  say  that  the  king,  at  the  time  the  bill  was  pre- 
sented to  the  House  of  Ck)mmons  and  rejected,  would  have  been 
contented  that  the  fourth  part  of  the  land  only  should  descend.  How 
moch  more  consistent  with  probability  is  Mr.  Reeves's  statement,  that  it 
was  intended  by  the  bill  that  every  man  should  have  the  liberty  of 
disposing  of  the  half  of  his  land.  The  word  "  only'*  as  used  in  Leonard 
is  sheer  nonsense.  The  king  was  by  his  moderation  holding  out  an 
inducement  to  the  Commons  to  pass  his  bill ;  but  there  would  have  been 
little  appearance  of  moderation,  if  he  had  said — "  you  have  hitherto  been 
enabled  to  devise  the  whole  of  your  land,  that  power  it  is  my  intention  to 
deprive  you  of,  and  to  allow  only  a  fourth  part  to  descend."  This  would 
have  been  the  proper  mode  of  shewing  how  much  he  meant  to  take  away, 
and  how  little  to  leave  them ;  whereas  his  object  was  the  reverse,  it  was 
to  shew  how  much  he  intended  leaving  them,  and  how  little  taking  away. 

Mr.  Reeves's  statement  seems  corroborated,  so  far  as  general  words 
can  amount  to  a  corroboration,  by  Bishop  Burnet,  who  relates  that  the 
king  expostulated  severely  with  the  commons  upon  their  rejecting  the  bill 
about  deeds,  in  prejudice  of  the  rights  of  the  crown.  He  said,  he  had 
offered  them  a  great  mitigation  of  what  by  the  rigour  of  the  law  he  might 
pretend  to ;  and  if  they  woidd  not  accept  of  it,  he  would  try  the  utmost 
severity  that  the  law  allowed,  and  would  not  offer  them  such  a  favor 
again.     Except  that  Mr.  Reeves  specifies  the  precise  quantum  or  share 
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SicnoN  II.  ascended  the  throne  on  the  3Snd  of  April,  1509,  the  rejection 
of  the  bill  must  have  taken  place  in  the  ^rd  year  of  his  reign, 
and  not  long  after  the  statute  under  consideration  had  been 
passed.  The  session  commenced  on  the  15th  January  1531, 
and  terminated  as  we  have  already  stated  in  the  beginning  of 
1532 ;  the  statute  just  mentioned,  therefore,  probably  received 
the  royal  assent  towards  the  close  of  the  former  year. 

Having  thus  endeavoured  to  shew,  by  reference  to  extraneous 
circumstances,  that  the  two  measures  were  connected  together, 
and  that  what  is  styled  the  Statute  of  Superstitious  Uses  owes 
its  origin  to  feudal  policy  and  not  to  religious  motives,  we  may 


that  was  to  be  left  for  private  disposal,  which  Bishop  Burnet  does  not» 
the  two  statements  are  in  nearly  the  same  words  ;  for,  according  to  the 
former,  the  king  told  the  parliament  if  they  would  not  take  a  reasonable 
thing  when  offered,  he  would  seek  out  the  extremity  of  the  law,  and 
would  not  offer  so  much  again  ;  vol.  1,  p.  117.  As  a  lawyer  Mr.  Reeves 
was  in  all  probability  aware  of  Brent's  case,  and  we  may  therefore  faiilj 
presume  that  he  was  led  to  believe  Mr.  Justice  Harper*8  account  of  the 
transaction,  as  reported  in  Leonard,  to  be  incorrect. 

Supposing  however  such  account  out  of  the  way,  there  will  still 
remain  an  apparent  discrepancy,  in  point  of  date,  between  the  statements 
of  Mr.  Reeves  and  Bishop  Burnet  respectively ;  but  these  statements  are 
nevertheless,  it  is  conceived,  capable  of  reconciliation.  The  king  had 
first  to  lay  the  matter  before  his  council,  then  to  give  directions  respect- 
ing the  drawing  of  the  bill,  thirdly  to  cause  it  to  be  introduced  into  the 
House  of  Lords,  and  finally  carried  down  to  the  Ck)mmon8,  where  it 
seems  to  have  been  much  debated.  All  this  must  have  occupied  time, 
and  as  the  session  began,  as  we  have  already  shewn,  on  the  15th  of 
January,  which  was  in  the  22nd  year  of  the  king,  there  seems  every 
probability  for  believing  both  statements  equally  correct ;  the  difference 
arising  from  this  circumstance,  that  in  the  one,  an  earlier,  and  in  the 
other,  a  later  stage  of  the  proceeding  has  been  made  to  give  a  date  to  the 
transaction. 

It  may  be  remarked  in  conclusion,  that  in  the  History  of  the  Reforma- 
tion, the  dissolution  of  parliament,  which  took  place  in  the  early  part  of 
1532,  is  apparently  represented  as  having  been  caused  by  this  dispute 
between  the  commons  and  the  crown ;  and  it  may  therefore,  since 
accuracy  in  an  affair  of  such  moment  was  extremely  desirable,  £uiiy 
enough  be  presumed,  though  the  bishop  cites  no  authority  for  his  posi- 
tion, that  he  derived  his  information  from  sources  which  were  to  be 
depended  upon. 
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Qow  turn  to  the  act  itself  which  we  shall  find  well  deserving  Sfctxon  n. 
of  our  attention.  In  the  examination  of  it,  the  most  profitable  ^^ — v — ' 
mode  of  proceeding  seems  to  be  to  consider,  1st,  what  des- 
cription of  use  the  act  was  designed  to  annul ;  2ndly,  what  uses 
must  be  regarded  as  not  within  its  scope ;  Srdly,  what  efi*ect 
was  produced  by  the  proviso  of  exemption ;  and  lastly,  what 
operation  is  to  be  attributed  to  the  statute  at  the  present  day. 

1.  The  solution  of  the  first  inquiry  is  attended  with  some  Description  of 
difficulty,  though  not  arising  solely  fi-om  the  ambiguities  of  ex-  ^^^^^^ 
pression  which  are  presented  to  us  in  the  act.  To  such  however  the  act. 
our  attention  will  have  to  be  at  present  principally  directed. 

But  before  doing  so  we  may  remark,  that  the  Statute  of  Super- 
stitious Uses  is  evidently  made  in  extension  of  the  15  Ric.  2, 
c  5. — whereby  it  was  enacted,  that  all  such  lands  as  had  been 
purchased  by  spiritual  persons  to  the  use  of  their  religious 
houses  should  either  be  amortized  by  license  from  the  crown, 
or  immediately  transferred  to  private  individuals,  upon  pain  of 
forfeiture  to  the  king  and  other  lords ;  and  that  for  the  future 
uses  should  be  subject  to  the  statutes  of  Mortmain,  and  the 
lands  forfeitable  in  the  same  manner  as  if  the  use  had  been  a 
common  law  limitation.  And  it  was  fiirther  enacted  that  lay  cor- 
porations, being  as  perpetual  in  their  nature  as  those  of  a  spi- 
ritual description,  should  be  under  similar  restraints,  (a) 

One  or  two  intermediate  enactments  also  require  to  be 
shortly  noticed.  By  the  1  Ric.  3,  c.  1,  cestuique  use  was 
enabled  to  alien  the  lands  of  which  he  was  entitled  to  the  pro- 
fitSy  and  pass  the  possession  to  a  purchaser:  while  by  the  4  Hen. 
7,  c  17,  the  lord  on  the  death  of  cestuique  use,  without  having 
disposed  by  his  will  of  such  lands  as  were  held  by  knight  ser- 
Tice,  became  entitled  to  wardship  or  relief,  according  as  the 
heir  of  the  cestuique  use  were  within  or  of  full  age ;  and  by 
the  19  Hen.  7,  c.  15,  the  lands  of  cestuique  use  might  be  taken 

(a)  There  is  a  question  whether  But  some  have  since  thonght  that 

lay  corporations  were  affected  by  the  contrary  may  be  inferred  from 

it»  statute  de  reUgiosis  (7  Edw.  1,  the  above  act  of  15  Rich.  2,  c.  5 ; 

•t.  3).    Lord  Coke  says  the  statute  see  2  Bl.  Com.  by  Ho  v.  270  n  4. 
extended  to  them ;  Co.  Litt.  26. 
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StcTioN  II.  in  execution  for  debts  of  record,  and  such  of  his  lands  as  were 
holden  in  socage  were  hkewisCi  in  the  absence  of  any  devise, 
made  liable  to  relief,  heriots,  and  other  duties. 

Here  it  seems  proper  to  inquire,  how  an  estate  which  had 
been  conveyed  to  uses  was  situated  previously  to  the  reign  of 
Henry  the  8th.  If  cestuique  use  were  a  corporation  lay  or 
spiritual,  the  lands  became  forfeited  to  the  king  and  to  the 
other  lords  ;  but  if  a  private  person,  then  the  use  though  good 
was  attended  with  these  consequences,  it  might  be  defeated  by 
the  alienation  of  the  feoffee  for  a  valuable  consideration  without 
notice,  it  was  liable  to  execution  as  before  mentioned,  and  was 
also  subject,  if  cestuique  use  neglected  to  devise,  to  all  the 
incidents  of  feudal  tenure.  The  estate  of  cestuique  use  might 
likewise  be  abridged,  and  his  enjo3rment  temporarily  defeated 
by  the  death  of  a  sole  or  surviving  feoffee,  upon  which  event 
the  lord,  notwithstanding  the  4  Hen.  7,  c.  17,  and  19  Hen.  7, 
c.  15,  became  entitled  to  his  relief  and  other  duties,  just  as  if 
feoffee  had  been  beneficial  proprietor,  such  feoffee  still  con- 
tinuing at  law  complete  owner  of  the  land.  This  is  a  circinD- 
stance  which  the  author  does  not  remember  ever  to  have  seen 
noticed. 

But  although  the  law  had  thus  conferred  upon  the  lord  this 
double  chance,  the  benefit  was  in  reality  little  more  than  nomi* 
nal;  for  on  the  one  hand,  the  newly  acquired  power  of  devising 
being  but  seldom  neglected,  the  lord  was  generally  excluded 
from  any  participation  in  the  use;  and  on  the  other  hand,  the 
practice  which  prevailed  of  having  a  multiplicity  of  trustees, 
and  of  supplying  vacancies  in  their  number,  for  the  most  pert 
prevented  the  legal  estate  fi'om  descending  so  as  to  entitle  the 
lord  to  the  more  legitimate  fruits  of  his  seigniory.  There  were 
not  wanting  also  other  methods  and  devices  of  a  similar  kind ; 
see  Co.  Litt.  88,  6.  n.  1 1 . 

Such  being  the  state  of  the  law  at  the  time  of  Henry  the  8th*8 
accession  to  the  throne,  we  find  two  measures  occupying  the 
attention  of  parliament  in  the  23rd  year  of  his  reign.  By  the 
first  of  these,  that  which  passed  the  legislature,  the  mischiefs 
which  the  system  of  uses  had  evoked  in  the  case  of  pseudo  cor- 
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porationsy  and  by  the  second,  that  which  was  rejected  by  the  Section  n. 
commons,  the  mischiefs  which  the  same  system  had  occasioned 
in  the  case  of  private  individuals,  were  proposed  to  be  remedied. 
In  the  former,  it  is  to  be  observed,  were  comprised  not  only 
associations  bearing  a  resemblance  to  corporations  of  a  spiritual 
character,  but  also  associations  which  assumed  the  likeness  of 
lay  corporations,  the  words  guilds  and  commonalties  being  ap- 
plicable only  to  the  latter  kind ;  this  construction  being  more- 
orer  warranted  by  the  two  expressions  "  erected  and  made  of 
devotion, "  and  "  by  common  assent  of  people,  "  joined  together 
as  they  are  by  a  disjunctive  particle,  and  thus  placed  antitheti- 
cally as  it  were  to  each  other.  It  may  further  be  remarked 
with  reference  to  the  division  of  the  two  measures,  that  the  cir- 
cumstance of  the  remedies  being  different  sufficiently  accounts 
finr  that  division,  and  shews  in  fact  that  the  separation  was 
perfectly  proper. 

Having  premised  thus  much,  we  may  without  further  pre- 
lude endeavour  to  ascertain,  by  a  recurrence  to  the  words  of 
the  act|  what  description  of  use  must  be  considered  as  obnoxious 
to  the  statute.  The  expression  "  any  like  uses  "  in  the  pre- 
amble renders  it  necessary  to  attend  the  more  particularly  to 
such  uses  as  are  previously  mentioned.  ThQ  act  then  ex- 
pressly notices,  as  we  had  already  seen,  gifts  to  the  use  of  parish 
churches,  chapels,  churchwardens,  guilds,  fraternities,  com- 
monaltiesi  companies,  or  brotherhoods,  erected  and  made  of 
devotion  or  by  common  assent  of  the  people  without  any  cor- 
poration, and  also  gifts  to  the  uses  and  intents  to  have 
obites  perpetual  or  a  continual  service  of  a  priest  for  ever  or 
for  threescore  or  fourscore  years. 

Confining  our  attention  to  Superstitious  Uses,  let  us  here  in- 
quire what  kind  of  superstitious  use  would  be  similar  or  analo- 
gous to  those  specified  in  the  act.  In  the  first  place,  the  author 
conceives  that  all  monasteries,  convents,  and  other  associations 
of  that  sort,  are  companies  or  brotherhoods  erected  and  made 
of  devotion,  within  the  express  words  of  the  act. 

In  the  next  place,  we  must  endeavour  to  ascertain  what  spe- 
des  of  rite  or  ceremony  the  legislature  intended  to  designate 
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Slction  ij.  by  the  expression  of  having  obites  perpetual  and  the  continual 
service  of  a  priest.  An  obit  is  that  particular  solemnity  or  office 
for  the  dead,  which  the  Roman  Catholic  church  appoints  to  be 
read  or  performed  over  the  corpse  of  a  deceased  member  of 
that  communion  before  interment ;  also  the  office  which  upon 
the  anniversary  of  his  death  was  frequently  used  as  a  comme- 
moration or  observance  of  the  day ;  2  Cro.  51 ;  Dyer,  313. 

Very  similar  to  this  in  one  respect  seems  to  be  what  is  termedin 
the  act  the  having  the  continual  service  of  apriest,  which  service 
would  appear  in  part  to  consist  in  saying  masses  for  the  repose  of 
the  deceased*s  soul.  But  this  it  is  conceivedis  not  all,  the  expres- 
sion having  a  wider  import  and  extending  it  seems  to  every  other 
service  of  the  church  of  Rome.  Thus  if  a  testator  had  devised 
real  estate  for  the  purpose  of  founding  a  church  or  chapel  widi 
a  salary  for  tlie  officiating  priest,  that  would,  it  is  apprehendedi 
be  providing  for  the  continual  service  of  a  priest  within  the 
meaning  of  the  act.  So,  although  the  allowance  to  the  priest 
were  merely  in  augmentation  of  a  salary  which  he  previously 
enjoyed  without  any  additional  duty  being  imposed  upon  him, 
since  that  might  tend  to  prolong  the  period  during  which  the 
service  would  be  performed;  see  the  decisions  upon  the 
43  Eliz.  c.  4,  a7ite  book  ^,  c.  2.  There  is  more  of  doubt, 
however,  attending  this  point  than  the  previous  one. 


Utef  deemed 
uot  within  its 
scope. 


2.  We  have  secondly  to  consider  what  uses  must  be  regarded 
as  not  within  the  scope  of  the  statute,  and  here  we  derive  some 
little  assistance  from  the  books  of  reports. 

A  case  arose,  in  Queen  Elizabeth*s  reign,  upon  a  devise  of 
lands  for  the  maintenance  and  continuance  of  a  free-school, 
and  of  almsmen  and  of  almswomen  forever.  Here  it  was  very  in- 
geniously and  at  the  same  time  very  fairly  contended  that,  since 
the  statute  required  that  the  good  uses  pointed  out  by  the  wills 
of  the  deceased  aldermen  of  Norwich  should  be  ordained  and 
declared  within  a  prescribed  period,  the  circumstance  of  otbet- 
wise  leaving  the  said  good  uses  to  be  within  the  general  purview 
of  the  act  proved  that  such  uses  were  included  in  the  statute; 
but  as  there  would  seem  to  have  been  something  to  account  for 
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this  somewhat  singular  proviso  in  the  wills  themselves,  the  Section  n. 
argument  did  not  prevail  with  the  court ;  for  it  was  at  length 
resolved  by  the  Barons  of  the  Exchequer,  that  the  statute 
of  the  23  Henry  8,  did  not  extend  to  take  away  these 
uses  which  were  good  and  charitable;  Porters  case,  I  Co. 
22,  b  (a). 

The  same  was  also  adjudged  in  the  case  of  Gibbons  v.  Mai- 
ifufodef  cited  ibid.  256.  And  in  the  same  year  upon  a  devise 
of  lands  in  trust  to  erect  a  free-school,  and  to  pay  so  much 
to  the  master  yearly,  and  so  much  to  the  usher,  and  to  give  £10 
per  annum  to  five  poor  men,  it  was  held  that  this  gift  was  not 
restrained  by  the  statute  23  Hen.  8,  c.  10,  for  that  was  only  to 
restrain  superstitious  uses,  and  never  intended  to  restrain  uses 
that  were  in  favor  of  learning  and  relief  for  the  poor ;  Marti- 
dale  V.  Martin,  Cro.  Eliz.  288. 

Here  it  is  to  be  observed,  that  notwithstanding  some  counte- 
nance seems  to  be  given  to  the  idea  which  has  been  combatted 
sbove^  yet  as  in  point  of  fact  the  restraint  of  superstitious 
was  the  chief  circumstance  effected  by  the  act,  there  is  not 
much  to  be  collected  from  the  expression  as  may  at  first 
sight  appear. 

There  are  many  other  cases  in  which  the  point  might  have 
been  raised,  but  in  which  it  was  not  thought  proper  to  do  so, 
the  law  being  considered  as  settled  by  the  foregoing  decisions  ; 
see  inter  alia  Thetford  School  case,  8  Co.  131,  a. 

It  is  not  perhaps  very  easy  to  conceive  how  a  school  could 
have  been  brought  within  the  operation  of  the  statute;  though  as 
respects  an  alms-house  there  might  be  some  room  for  doubt. 
As  however  its  inmates  are  brought  together  by  the  bene- 
volence of  others,  and  for  the  specific  purpose  of  being  furnished 
irith  the  necessaries  of  life,  it  seems  to  have  been  very  properly 
decided  that  this  collection  or  assemblage  of  persons  did  not 

W  I^ord  C.  J.  Wilmot   called  uses^  for  the  reason  given  is  that 

Poffter's  case  a  favourable  ezposi-  grants  to  such  uses  were  prejudicial 

tion  61  23  Hen.  %,  c.  10,  because  to  the  king  and  the  lords,  as  in 

the  fSMon  d  the  law,  fp^ea  in  the  cases  where  lands  were  aliened  in 

pnsmble,    respected    meritorious  Mortmain;  see  his  Op.  &  Judg. 

equally    with    superstitious  p.  12. 
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Section  ii.     f^rin  a  commonalty  or  fraternity  within  the  meaning  of  the 
act. 


Effect  of  pro- 
viso of  exemp- 
tion. 


3.  We  now  come  in  the  3rd  place  to  consider  the  effect  pro- 
duced by  the  proviso  of  exemption. 

This  proviso  it  is  to  be  recollected  is  not  an  enabling  clause ; 
it  is  simply  permissive  ;  it  allows  to  a  certain  extent  that  which 
was  previously  under  no  restriction.  The  act  might  have  been 
framed  without  any  thing  of  the  kind ;  it  might  have  declared 
merely  that  such  and  such  uses,  if  exceeding  the  limit  fixed  bj 
the  proviso,  should  be  void.  A  very  important  consequenee 
results  from  this  circumstance.  Had  the  statute  authorized  that 
which  was  not  allowable  before,  it  would,  though  not  expresilj 
repealed,  have  yet  been  so  constructively  by  the  several  enact- 
ments, which  at  the  time  of  the  Reformation  were  made  for  the 
purpose  of  carrying  out  the  change  that  had  been  effected  in 
the  religion  of  the  country.  It  would  thus  have  been  removed 
out  of  the  way ;  and  except  so  far  as  any  alteration  may  have 
been  subsequently  introduced  by  statute,  we  should  be  thrown 
entirely  upon  the  common  law.  Not  being  of  this  description 
however,  the  act  it  is  conceived  remains  to  this  day  unrepealed: 
accordingly  it  has  on  various  occasions  been  treated  as  still  in 
in  force ;  see  inter  alia  Doe  d.  Wellard  v.  Hawthorn,  2  B. 
&A.  102. 

The  proviso  also  suggests  this  observation,  which  seems  con- 
firmatory of  what  has  been  already  said  respecting  the  policy 
of  the  statute.  If  the  legislature  had  designed  the  overthronr 
of  superstition,  it  can  hardly  be  conceived  that  a  practice,  the 
principle  of  which  was  esteemed  erroneous  and  pernicious  lo 
society,  should  be  suffered  not  merely  for  so  long  a  period  u 
twenty  years,  but  for  any  period  however  short,  to  disorder  the 
state,  and  operate  as  it  were  as  a  canker  in  its  bosom.  If,  on 
the  contrary,  the  act  was  intended  in  particular  cases  and  to  a 
limited  extent  to  prevent  further  innovation  upon  feudnl  rights 
and  privileges,  then,  although  we  may  perhaps  wonder  that  the 
legislature,  or  rather  the  king,  did  not  proceed  farther,  yet  we 
can  scarcely  fail  to  perceive  that  notwithstanding  the  proviso 
a  considerable  benefit  might  have  accrued  to  the  lord  by  the 
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rerolutions  of  a  wheel,  which  prior  to  the  statute  was  liable  to      Section  n. 
be  completely  stopped. 

The  permission  to  raise  uses  of  the  description  here  referred 
to  for  the  term  of  twenty  years  would  unquestionably  be  the 
means,  in  many  cases,  of  depriving  the  lord  for  a  time  of  almost 
allthe  firuitsof  his  seigniory ;  though  by  aforfeitureon  the  part  of 
the  termor,  he  might  still  it  should  seem  have  been  let  into  the 
foil  enjoyment  of  them.  The  great  advantage  however  which 
llie  act  conferred  upon  the  lord  consisted  in  this,  that  although 
he  might  have  suffered  a  loss  upon  one  occasion,  yet  before  he 
eould  do  so  upon  another,  it  was  requisite  that  some  separate 
and  independent  act  should  be  done :  and  in  fact  the  proba- 
hili^  was,  that  in  order  to  oust  the  lord  a  second  time,  it  would 
have  required  that  two  distinct  persons  should  concur  in  the 
views,  and  be  actuated  by  the  same  feelings. 


4.  It  remains  in  the  last  place,  that  we  form  some  estimate   Present  open- 
erf  what  operation  is  to  be  attributed  to  the  statute  at  the  pre-  ^'^^^^^•ct' 
tent  day.     That  operation  seems  to  be  of  a  somewhat  compli- 
cated character,  as  we  shall  endeavour  to  shew. 

As  a  preliminary  remark  however  it  may  be  observed,  that  the 
same  argument  which  has  been  made  use  of  with  reference  to 
the  proviso  of  exemption,  in  order  to  prove  that  the  act  is  still 
in  force,  and  that  as  it  is  clear  there  has  been  no  express 
repeal,  so  it  appears  equally  clear  that  the  same  has  not  been 
repealed  by  implication,  may  likewise  be  applied  to  the  other 
exceptions  contained  in  the  act.  In  the  first  place  then,  the 
aet  did  not  operate  to  make  void  the  whole  conveyance,  nor  did 
it  give  the  lord  any  title  to  enter  for  Mortmain,  (in  both  of 
which  respects  therefore  it  differs  altogether  from  the  15  Rich. 
9,  c  5,)  but  it  makes  the  use  only  void ;  so  that  the  feoffees, 
notwithstanding  the  declaration  of  uses^  would  have  been  seized 
to  the  use  of  the  feoffor  and  his  heirs,  unless  a  consideration, 
however  small,  appeared  or  were  reserved  upon  the  conveyance, 
in  which  case  the  feoffee  became  entitled  to  the  property  for  his 
own  use.  So  said  arguendo  in  Porters  case,  1  Co.  24,  a.  See 
also  the  case  of  Sution^i  JUotpital,  10  Co.  35,  a. ;  and  Wilm. 
Op.  &  Judg.  p.  10. 
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Suction  ii.  Such  then  being  the  case,  it  will  be  proper  to  inquire  how  the 

legal  estate  was  situated  after  the  statute  of  uses.  That  statute 
it  has  been  held  extends  only  to  lawful  and  good  uses ;  Chmd- 
kigKs  case,  1  Co.  129,  b.  133,  a.;  1  Sand.  Us.  128.  Illegal 
or  superstitious  uses  were  consequently  unaffected  by  it :  the 
latter  indeed  were  already  put  aside  by  the  23  Hen.  8,  and 
being  so  taken  away  left  room  for  the  statute  of  uses  to  operate 
upon  the  equitable  estates  which  had  sprung  up  in  their  stead. 

If  therefore  there  had  been  no  consideration,  the  legal  estate 
would  have  been  executed  by  that  statute  in  the  feoffor ;  but  if 
any  consideration  appeared,  then  the  legal  estate  would  hafe 
remained  with  the  feoffee.  And  this  it  is  apprehended  is  pre- 
cisely the  case  at  the  present  day  with  respect  to  all  estate! 
conveyed  or  devised  to  any  of  the  uses  prohibited  by  the  act 
under  consideration. 

We  have  now  therefore  to  deal  with  those  uses  only  which 
formed  the  subject  of  exception,  either  under  the  proviso  of 
exemption,  or  the  general  saving  of  customs.     With  respect 
to  these,  the  Reformation  effected  a  complete  change :  for  though 
allowable  before,  and  that  under  the  common  law,  they  were  so 
no  longer,  and  that  under  the  common  law  likewise.     This 
apparent  contradiction  is  not  one  in  reality.     A  change  had,  it 
is  true,  taken  place ;  but  not  in  the  Common  Law :  the  principles 
of  that  law  remained  the  same  ;  but  (and  here  was  the  alteration) 
inasmuch  as  one  religion  had  been  substituted  for  another,  those 
very  principles  which  had  protected  the  latter  so  long  as  it  was 
sanctioned  by  the  legislature,   and  had  discountenanced  all 
others,  now  that  it  was  no  longer  so  sanctioned,  transferred  the 
protection  of  the  law  from  a  religion  which  the  legislature  had 
branded  as  false  to  that  which  it  had  pronounced  to  be  true. 
Thus  it  happened  that  the  subject  of  the  laws'  application^  and 
not  the  common  law  itself  became  matter  of  change  ;  just  as  if 
a  piece  of  metal  were  withdrawn  from  the  stroke  of  a  hamaner, 
and  a  piece  of  different  metal  put  in  its  place,  the  action  of  the 
instrument  would  (the  strokes  being  equal)  remain  as  before, 
though  the  substance  to  which  its  power  was  applied  would 
have  been  changed. 
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How  then  let  us  ask  does  the  common  law  deal  with  cases  section  n. 
within  its  reach  ?  On  this  subject  it  has  been  resolved  in  the 
Exchequer,  that  the  king  as  head  of  the  commonwealth  is  bound 
by  the  common  law,  and  for  that  purpose  entrusted  and  em- 
powered to  see  that  nothing  be  done  to  the  disherison  of  the 
crown,  or  the  propagation  of  a  fahe  religion ;  Rex  v.  Lacty 
Partington,  1  Salk.  162. 

The  question  however  can  seldom  come  under  discussion  in 
%  court  of  law ;  since  by  reason  of  the  decision  in  ChudleigKs 
case  upon  the  statute  of  uses,  the  legal  estate  would  scarcely 
ever  pass  out  of  the  feoffee  or  (by  analogy)  out  of  a  devisee ;  and 
consequently  at  law  the  feoffment  or  devise  would  be  good,  the 
trust,  which  is  matter  of  equity,  not  being  even  in  the  case  of  the 
crown  cognizable  in  a  court  of  law ;  Sir  Anthony  Anger's  case, 
cited  arguendo  in  Att.  Gen.  v.  Sir  George  Sands,  Hard.  400 ; 
Burgess  v.  Wheate,  1  Sir  Wm.  Black.  Rep.  131 ;  {sed  vide  infra.) 
See  however  Att.  Gen.  v.  Mayor,  8fc.  ofGahoay,  1  Molloy,  103 ; 
likewise  those  books  and  cases  in  which  it  is  afRrmed  generally 
that  the  crown  may  sue  in  what  court  it  pleases ;  Finch's  Law, 
84 ;  Brownloe  v.  Mitchell,  1  RoUe's  R.  290 ;  The  King  v. 
Bishop  of  Rochester,  Fortes.  101 ;  Burgess  v.  Wheate,  ut  sup. 
{K  132;  Cawthornev.  Campbell,!  Anstr.  210;  and  see -^^^  Gen. 
far  the  Prince  of  Wales  v.  Sir  John  St.  Aubyn,  Wightw.  167. 

Nevertheless  as  equity  in  this  instance  follows  the  law,  it  was 
necessary  to  be  seen  how  a  court  of  law  would  act  if  the  matter 
brought  judicially  under  its  notice. 


Upon  the  whole  then,  if  the  view  here  taken  of  the  Statute  of  Oeneral  result. 
Superstitious  Uses  be  correct,  the  result  will  be  this — that  as 
reqpects  all  dispositions  of  land  or  other  real  estate,  (not 
being  situate  within  any  of  the  cities  or  towns  protected  by 
the  general  saving  of  local  customs,)  which  are  made  to  any  of 
the  uses  within  the  act  and  to  endure  for  a  longer  period  than 
twenty  years,  such  land  or  estate  will  at  law  either  revert  to  the 
&o£R>r  or  not,  as  determined  by  the  presence  or  absence  of  con- 
sideration, or,  should  the  gift  be  testamentary,  will  remain  with 
the  devisee  as  trustee  for  the  heir-at-law,  to  the  exclusion  in  any 
of  the  crown  whose  title  would  be  prevented  from  arising  by 

s 
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SicTioiv  II.     the  act  itself.     It  seems  almost  superfluous  to  add,  that  if  the 
^■— v"~^     feoffee  should  be  legally  entitled  by  reason  of  a  nominal  conr 
sideration,  he  would  of  course  be  considered  in  equity  merely 
as  a  trustee. 

And  with  regard  to  all  such  assurances  of  land  as  would 
have  been  comprised  within  the  proviso  of  exemption  or  the 
subsequent  general  exception,  it  should  seem  that  they  are  now 
governed  by  the  principles  of  the  common  law ;  and^  being  so 
governed,  the  land  will  go  to  the  king  to  be  by  him  applied  to 
other  uses. 

Act  confined  to       In  conclusion  it  is  to  be  observed  that  the  statute  is  confined 
x«a  esute.        ^^  ^^^j  ^^^^^  ^^^^  fj^^^  ^jg  circumstance  another  argument 

may  be  drawn  in  favor  of  the  author's  position  that  the  act  was 
not  aimed  at  religious  practices  or  opinions ;  for  although  it 
must  be  conceded  that  personal  estate  was  at  that  time  of  com- 
paratively little  consideration^  yet  if  those  practices  had  been 
esteemed  noxious  to  society  it  is  improbable  that  their  conti- 
nuance should  have  been  allowed  even  through  the  medium  of 
personal  property. 

1  Edw.  6.  c.  3,  Provisions  and  operation  of  the  1  Edw.  6,  c.  14.]  The 

next  statute  in  point  of  time  mentioned  by  Sir  Wm.  Grant  is  thi^ 

Preamble.  of  Edward  the  Sixth.  1 1  begins  with  reciting  that  the  great  super- 
stition and  errors  in  the  Christian  religion,  arising  out  of  the 
prevalent  ignorance  of  true  salvation  and  vain  opinions  of  pur- 
gatory and  masses  satisfactory  to  be  done  for  the  departed,  was 
much  supported  by  trentals  and  chantries.  And  that  the 
amendment  thereof  and  converting  the  same  to  good  and  godly 
uses,  as  in  erecting  of  grammar-schools,  augmenting  of  Ae 
universities,  better  providing  for  the  poor,  could  not  in  that  par- 
liament be  conveniently  done,  nor  ought  to  be  committed  to  any 
other  than  the  king,  who  would  wisely  and  beneficially,  both 
for  the  honor  of  God  and  the  weal  of  the  realm,  order  and  dis- 
pose of  the  same. 

It  then  goes  on  to  recite  the  37  Hen.  8,  c.  4?,  whereby^aAei 
enumerating  the  several  abuses  which  had  arisen  in  the  manage- 
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ment  of  their  revenues,  all  colleges,  free  chapels,  chantries,     Section  n. 
hospitals,  fraternities,  brotherhoods,  guilds,  &c.  contributory  or     ^^ — v      ' 
chargeable  to  the  first  fruits  and  tenths,  and  all  lands  and  here- 
ditaments thereto  annexed,  which  between  the  4th  of  Feb.  in 
tbe  27th  year,  and  the  25th  of  Dec.  in  the  37th  year  of  the 
thai  late  king,  by  reason  of  any  entry,  expulsion,  alienation,  or 
conveyance  (made  as  the  act  infers  of  covin)  were  dissolved,  de- 
termined, or  relinquished,  other  than  such  as  were  in  the  pos- 
lession  of  the  said  late  king  or  were  granted  by  him,  should  be 
adjudged  to  be  in  the  actual  possession  of  the  said  late  king  and 
his  successors  in  as  ample  a  manner  as  the  priests,  wardens, 
ministers,  governors,  rulers,  or  other  incumbents,  or  the  patrons, 
donors,  or  founders  thereof,  at  any  time  since  the  said  4th  of 
Feb.  in  the  27th  year  aforesaid  had  occupied  or  er^joyed  the 
same. 

And  moreover  that  the  late  king  was  thereby  empowered  to 
issue  commissions  under  the  great  seal  to  enter  into  and  seize 
the  same  chantries,  hospitals,  colleges,  free  chapels,  fraternities, 
brotherhoods,  guilds,  &c.  and  their  lands,  so  as  to  reduce  the 
same  into  the  king's  possession. 

It  is  then  enacted  that  all  manner  of  colleges,  free  chapels,   CoUeces, 

chapels,  and 

and  chantries  in  esse  within  five  years  before  the  first  day  of  chantries,  in 
the  then  parliament  (not  in  the  actual  possession  of  the  said  late   ^inds^thereto- 
king  or  of  the  king  that  then  was,  nor  excepted  in  the  said  fore  given  for 
former  act,  other  than  such  as  by  the  king's  commission  should  maintaining  a 
be  thereafter  altered  or  changed)  and  all  manors,  &c.  belonging  jhe  king  with- 
to  them,  and  also  all  lands  and  hereditaments  by  any  manner   o»»toffic«fo"«><^- 
of  assurance  given  or  assigned  to  the  finding  of  a  priest  to  have 
continuance  for  ever ;  or  whereby  any  priest  was  maintained 
within  five  years  before  the  first  day  of  the  then  parliament  (not 
in  the  possession  of  the  late  or  then  king)  and  also  all  annual 
rents  and  emoluments  at  any  time  within  the  same  period  em- 
|doyed  toward  the  maintenance  of  a  stipendiary  priest  intended 
by  any  act  or  writing  to  have  continuance  for  ever,  should  im- 
mediately after  the  Easter  following  be  adjudged  to  be  in  the 
actual  seisin  and  possession  of  the  king  and  his  successors, 
without  ofiice  or  inquisition,  in  as  ample  a  manner  as  the  priests, 
wardens,  masters,  ministers,  governors,  rulers,  or  other  incum- 
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SfCTION     II. 


Also  terms   of 
years. 

Right  of  rever- 
sioners saved. 


Lands,  &c. 
then  given   fur 
the  purpose  of 
obits,  vested  in 
the  king. 

Sums  employed 
by  corpora- 
tions, &c.,  for 
finding  a  priest, 
obit,  &c.  given 
to  the  king  by 
way  of  rent 
charge. 


Power  of  dis- 
tress. 

Certain  frater- 
nitiesandguildfi 
and  their  lands 
given  to  the 
king. 


Commissions 
authorized  for 
surveying  lay 


bents  at  any  time  within  five  years  before  the  beginning  of  the 
then  parliament  had  occupied  or  enjoyed  the  same. 

Sect.  3, 4.  The  act  then  proceeds  to  give  to  the  king  all  lands, 
rents,  and  hereditaments  assigned  for  the  maintenance  of  a  priest 
during  a  term  of  years,  and  which  had  been  so  employed  withb 
five  years  then  last  past,  with  a  provision  that  the  reversioner 
might  enter  after  the  years  expired. 

Sect.  5 — 8.  Itaderwardsdealsinmuchthe  same  way  with  landt 
or  rents  given  to  the  maintenance  of  obits,  &c.  by  private  per- 
sons :  and  with  respect  to  all  sums  of  money,  profits,  commoditiea 
and  emoluments,  by  any  manner  of  assurance  assessed  or  appoint- 
ed  to  have  continuance  for  ever,  which  in  any  one  year  within  five 
years  before  the  beginning  of  the  then  parliament,  had  been 
employed  by  any  corporations,  guilds,  fraternities,  companies  or 
fellowships  of  mysteries  or  crafts,  or  by  the  masters,  wardens, 
governors,  officers,  or  ministers  thereof,  for  the  finding  of  a 
priest,  obit,  lamp,light,  or  other  like  thing,it  enacts  that  the  same 
should  be  paid  to  the  king  and  his  successors,  as  a  rent  charge, 
with  power  of  distraining  out  of  any  lands  possessed  by  the  said 
corporations,  &c. 

Sect.  9.  After  this  the  act  gives  to  the  king  and  his  successors 
all  fraternities,  brotherhoods  and  guilds,  and  their  lands  (other 
than  such  corporations,  guilds,  fraternities,  companies,  and  fellow- 
ships of  mysteries  or  crafts,  and  their  lands  as  are  before  mentioned) 
to  be  enjoyed  by  him  and  them  from  the  following  Easter,  (a) 

Sect.  10.  Next  comes  avery  important  part  of  the  act:  the  king 
being  authorized  to  issue  commissions  as  well  to  survey  all  lay  cor- 


(a)  Bishop  Burnet  thus  speaks 
of  this   part  of  the   act — **  so    it 
being  sent  down  to  the  House  of 
Commons   was    there  much    op- 
posed   by    some    burgesses,   who 
represented  that  the  boroughs,  for 
which  they  served,  could  not  main- 
tain their  churches  and  other  pub- 
lic works  of  the  guilds  and  frater- 
nities, if  the  rents  belonging  to 
them  were  given  to  the  king ;  for 
these   were  likewise    in    the  act. 
This    was    chiefly    done    by    the 
burgesses  of  Lynn  and  Coventry, 


who  were  so  active  that  the  whole 
house  was  much  set  against  that 
part  of  the  bill  for  the  guild  lands. 
Therefore  those  who  managed 
that  house  for  the  court,  took  these 
off  by  an  assurance  that  tfadr 
guild  lands  should  be  restoxed  to 
them;  and  so  they  desisted  from 
their  opposition;  and  the  bin 
passed  on  the  promise  given  to 
them,  which  was  afterwardi  m«A> 
good  by  the  Protector;"  Hiit 
Reform,  vol.  2,  p.  46. 
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porationsy  guilds,  fraternities,  companies,  and  fellowships  of     Section  rr. 
mysteries  or  crafts  incorporate,  as  all  other  fraternities,  brother-  YT""^^ 

^  r  '  '  corporations, 

hoods  and  guilds,  within  the  limits  of  their  commission,  as  also  &c* 
to  make  inquiry  touching  their  lands. 

Sect  11 — 13.  Various  other  duties,  made  to  arise  out  of  this  Provision  to  be 
preliminary  investigation,  were  to  be  confided  to  the  commission-  preachera  and 


They  were  to  make  provision  out  of  the  chantry  lands  for  ^ooTs^'and 
preachers  and  grammar-schools,  wherever  such  had  been  main-  endowment  of 
tained  by  the  dissolved  guilds  and  corporations — also  for  the  en- 
dowment of  a  vicar  in  every  parish  church  where  a  dissolution 
should  take  place  under  the  act,  and  for  the  maintenance  of  parish 
priests  where  necessary.     They  were  to  have  power  of  assign- 
ing pensions  to  the  officers  of  the  colleges,  &c.  which  should  AUo  for  poor, 
be  dissolved;  of  setting  apart  such  yearly  sums  for  the  benefit  tionofsea-walb 
of  poor  persons  as  had  before  been  appropriated  for  their  sup-  ******>*'*■• 
port;  and  of  appointing  lands  for  the  preservation  of  sea-walls  commission  to 
and  banks ;  and  it  was  ordained  that  for  any  of  these  purposes  exeoi^.  ^ 
the  commission  should  be  favorably  executed. 

Sect  17,  18.  The  act  afterwards  gives  to  the  king  all  the  per-  Chattels  of 

cnaotnes 

sonal  property  of  every  such  college,  chantry,  free  chapel,  or  priests.  &c.. 
stipendiary  priest,  their  debts  being  to  be  paid  by  him.  king%e  paying 

Sect.  19,  21,  It  then  contains  an  exception  of  the  Universities  ^*»eirdcbtB. 
of  Cambridge  and  Oxford,  of  St.  George's  Chapel  at  Windsor,  univeraitiw!&c! 
the  Colleges  of  Winchester  and  Eton,  the  cathedrals  of  episcopal  Other  excep- 
sees^  with  other  minor  exceptions ;  also  a  saving  of  certain  rents 
and  duties  to  the  donors,  founders,  and  governors  of  colleges, 
chantries,  &c.  and  others. 

Sect.  23.  There  is  then  a  declaration  that  the  lands  &c.  given  Court  of  aug- 

•      ,..,  1111.1  1         fi  /»A  nientaiions  to 

to  the  king  by  the  act  should  be  m  the  order  of  the  court  of  Aug-  have  control  of 
mentations;  and  which  declaration  therefore  must  be  confined  to  thekiug!^^''  '° 
such  lands  as  should  not  have  been  appropriated  to  any  of  the 
purposes  aforesaid. 

Sect  32, 34, 37 — 39.  The  other  material  provisions  are,  that  Parsons  and 
the  act  should  not  extend  to  parsons  or  vicars,  or  to  the  general  cities!  &c.,  ex. 
corporation  of  any  city,  borough  or  town,  nor  their  lands — that  the  ^P^- 

i»  King  empoW' 

king  should  have  power  to  alter  the  nature  of  obits  in  the  univer-  ered  to  alter 
uties  and  all  places  not  suppressed,  and  to  dispose  of  the  same  to  a  versities,  Ice! 
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Section  n.     better  use,  as  to  the  relief  of  poor  students — that  no  one  should 
^'■■^^'^  take  advantage  of  a  condition  for  not  finding  a  priest,  obit  &a— 

to  be  taken  ad-  and  that  the  Statute  should  not  extend  to  copyhpld  lands. 

vantage  of. 

Saving  of  copy-  To  characterize  this  act  as  one  which  gave  all  property,  i^ 
propriated  to  any  of  the  superstitious  uses  reached  by  it,  to  the 
king  for  his  own  benefit,  is  manifestly  to  misrepresent  its  policy 
and  operation.  As  such  however  it  has  been  sometimes 
treated ;  see  inter  alia,  2  Ves.  sen.  273. 

The  incorrectness  of  this  view  may  be  shewn  in  two  ways; 
first,  by  pointing  out  the  several  clauses  respecting  the  duties 
of  the  commissioners  to  be  appointed  in  pursuance  of  the  act; 
and  secondly,  by  referring  to  that  part  of  the  preamble  whidi 
speaks  of  the  conversion  of  uses  deemed  superstitious  to  uses 
considered  to  be  godly,  and  which,  after  representing  the 
inability  as  it  were  of  the  parliament  to  efiect  that  purpose,  goes 
on  to  establish  the  propriety  of  committing  such  conversion  to 
the  king. 

From  these  two  sources  it  appears  to  have  been  the  intention 
of  parliament  to  provide  for  certain  objectSy  as  being  the  most 
urgent  through  the  medium  of  a  commission,  and  to  leave  die 
rest  to  the  discretion  and  disposal  of  the  king ;  for  it  is  to  be 
observed  that  the  objects  specified  in  the  preamble  are  not 
identical,  though  some  of  them  are  the  same,  with  tliose  whidi 
are  subsequently  enumerated  as  proper  to  be  comprised  in  a 
commission. 

The  king  therefore,  though  he  took  all  the  property  not  ex- 
hausted by  the  latter,  took  it  not  for  his  own  benefit,  but  as  a 
trustee,  notwithstanding  he  could  not  be  made  responsible  for 
its  due  application  to  any  earthly  tribunal  (a). 


(a)  This  would  be  the  result  of  the  statute,  whatever  may  have  ben 
the  intention  of  its  framers.  In  construing  an  act  of  parliament,  ve 
must  take  it  as  we  find  it,  and  cannot,  except  perhaps  in  some  particiikr 
cases,  look  beyond  the  four  comers  of  the  rolL  We  have  a  key  to  this 
statute  however,  in  a  political  point  of  view,  furnished  us  by  Bishop 
Burnet,  who  tells  us  that  the  executors  of  Henry  the  faghth  saw  tbej 
could  not  pay  his  debts,  nor  satisfy  their. own  pretensions  out  of  the 
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Much  learning  and  many  nice  points  of  discrimination,  with     SEcnoNn. 
reference  to  dispositions  made  before  this  statute,  may  be  found 


king's  revenue^  and  8o  intended  to  have  the  chantry  lands  to  be 
divided  among  them ;  Hist.  Reform,  vol.  2,  p.  46.  But  as  this,  though 
liTDwed  in  parliament,  where  it  was  openly  said  that  they  gave  the 
chantry  lands  that  they  might  be  delivered  from  all  subsidies  (ib.  p.  183,) 
eould  not  well  be  put  forward  as  the  ostensible  object  in  the  act  itself, 
■ome  other  pretence  was  obliged  to  be  resorted  to,  and  by  that  the 
■tatute  is  to  be  construed. 

In  point  of  fact   however,   there   does    not  appear  to   have  been 
anything  like  the  extent  of  misappropriation  which  the  passage  in  Burnet 
might  lead  us  to  suppose ;  for  Lord  Eldon  has  said  (and  the  author  is 
lejmced  to  have  discovered  in  the  passages  he  is  about  to  quote,  so 
powerful  a  confirmation  of  what  he  has  advanced  above)—"  when  we 
look  at  the  1  Edw.  6,  c.  14,  we  see  that  one  great  object  of  the  legislature 
in  dissolving  many  of  the  chapels,  chantries,  &c.  which  then  existed, 
was  for  the  very  purpose  of  instituting  these  grammar-schools.    The 
recital  in  that  act  is  this ;  '  The  king's  most  loving  subjects,  the  lords 
qnritoal  and  temporal,  and  the  commons,  in  this  present  parliament 
assembled,  considering  that  a  great  part  of  superstition  and  errors  in 
Christian  religion,  had  been  brought  into  the  minds  and  estimations  of 
men  by  reason  of  ignorance  of  their  very  true  and  perfect  salvation 
through  the  death  of  Jesus  Christ,  and  by  devising  and  fantasying  vain 
oi^nions  of  purgatory  and  masses  satisfactory  to  be  done  for  them  which 
be  departed ;  the  which  doctrine  and  vain  opinion  by  nothing  more  is 
msintained  and  upholden  than  by  the  abuse  of  trentals,  chantries,  and 
other  provisions  made  for  the  continuance  of  the  said  blindness  and 
Ignorance ;  and  further  considering  and  understanding  that  the  altera- 
tion, change,  and  amendment  of  the  same,  and  converting  to  good  and 
godly  uses,  as  in  erecting  of  grammar-schools  to  the  education  of  youth 
in  virtue  and  godliness,'  &c.     The    first  object,  here  stated,   is  the 
erecting  of  grammar-schools  for  the  education  of  youth ;  and  we  know 
that,  in  point  of  fact,  about  the  time  of  Edward  the  Sixth,  and  in  the 
beginning  of  Queen  Elizabeth's  reign,  grammar-schools  were  instituted 
an  over  this  kingdom.    I  believe  from  one  end  of  the  kingdom  to  the 
other,  one  will  find  almost  every  where  grammar-schools  established  at 
that  time,  in  consequence  of  the  authorities  given  by  the  act  which  I 
have  referred  to ;"  Att.  Gen.  v.  Earl  of  Mansfield,  2  Russ.  522. 

Add  to  this,  that  in  the  only  instance  which  the  author  recollects  to 
have  seen,  though  there  are  probably  others,  of  a  specific  appropriation  of 
any  part  of  the  chantry  lands  to  purposes  not  authorized  in  the  act,  the 
nle  then  directed  to  take  place  seems  to  have  been  made  with  somewhat 
of  relnctance,  and  only  upon  a  case  of  emergency;  see  Bum.  Hist 
Reform,  vol  2,  p.  88-9. 
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SEcnoN  u.     ^  Adam  and  Lambert's  case,  4  Co.  96,  104,  6.,  to  which  the  sto- 

''"■N'""^     dent  is  referred. 
Act  purely  re-       It  would  be  useless  to  enter  here  into  the  particulars  of  that 

^^^  '  case,  since  it  may  be  recollected  that  Sir  William  Grant  repre- 
sents the  statute  of  Edw.  the  6th,  as  appl3ring  only  to  uses  of 
a  particular  description  then  existing,  (a) 

But  although  this  is  evident  from  the  whole  of  the  act,  yet 
there  are  persons  even  while  quoting  the  very  words  of  Sir 
William  Grant,  who  gravely  affirm  that  the  act,  retrospecti?e 
as  they  admit  it  to  be  in  its  letter,  must  in  its  spirit  and  opera- 
tion be  taken  to  extend  prospectively  to  all  after  the  dispositions ; 
see  Duke*s  Ch.  Us.  by  Bridg.  p.  350 ;  also  Rop.  Leg.  (3rd  Edit) 
vol.2,  p.  113. 

It  does  not  require  any  very  laboured  argument  to  shew  that 
a  proposition  like  this  cannot  be  sustained  for  a  moment.  Not 
only  is  the  contrary  proved  by  the  act  itself,  in  which  there  ii 
nothing  whatever  of  a  prospective  nature,  but  it  is  equally  ap- 
parent from  every  case  in  which  a  subsequent  gift  has  been 
brought  under  the  consideration  of  the  court.  This  will  suffi- 
ciently  appear  when  the  authorities  come  to  be  stated  without 
enumerating  them  here. 

1  Geo.  1,  c.  50.  4.  Effect  of  the  1  Geo.  1,  c,  50.]  The  remaining  statute  to  be 
noticed  is  that  of  George  the  First.  This  is  not  stated  fiilly  in  the 
statutes  at  large,  but  its  effect  is  shortly  expressed  thus :  Estates 
given  to  superstitious  uses  vested  in  the  crown  for  the  use  of 
the  public.  We  may  therefore,  as  it  must  doubtless  have  ope- 
rated merely  upon  such  estates  as  had  been  so  disposed  of 
before  the  act,  dismiss  it  at  once  from  our  notice. 

5.  Examination  of  the  cases."]  We  have  thus  gone  through 
the  several  statutes  affecting  superstitious  uses  in  their  chrono- 

(a)  Even  as  to  those  the  crown  is  a  circumstance  which  seems  to 

has,  in  most  cases  at  least,  been  have  been  wholly  lost  sight  of  in 

long  since  prevented  from  setting  the  case  of  Att.  Gen.  v.  ViviaD»  1 

up  a  claim,  either  by  the  21  Jac.  1,  Russ.  226,  237,  8. 
c.  2,  or  the  9  Geo.  3,  c.  16.    This 
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logical  order^  and  have  endeavoured  to  explain  the  practical     Section  h. 
e£^t  to  be  attributed  to  each  successively.     Let  us  now  see     ^^-v— ' 
how  &r  the  cases  accord  with  the  view  which  has  here  been 
taken. 

The  earliest  case  perhaps  on  the  subject  occurred  in  the  Conveyance  by 
beginning  of  the  reign  of  James  the  First,  and  was  as  follows :  anTin  trust  for 
Lands  were  conveyed  by  a  Popish  recusant  to  several  persons,  ^^Roml^ 
also  Popish  recusants,upon  trust,  after  the  respective  deaths  of  the  Catholic  di- 
donor  and  his  wife,  to  bestow  the  rents  and  profits  upon  poor  scho- 
lars in  Oxford  or  Cambridge,  or  elsewhere,  such  as  studied  or 
should  thereafter  intend  to  profess  and  study  divinity  and  enter 
into  holy  orders,  according  to  the  intention  of  the  donor;  upon 
whose  death  a  bill  was  filed  in  the  court  of  Chancery  by  the 
heir-at-law,  with  the  view  of  invalidating  the  trust.  The  cause 
was  twice  heard ;  first,  before  Lord  Chancellor  Ellesmere,  who 
though  he  conceived  the  trust  of  the  deed  to  be  pernicious  and 
dangerous  to  the  state,  yet  considered  the  matter  of  so  great 
importance  as  to  call  for  the  assistance  of  the  judges ;  and  ac- 
cordingly the  cause  was  heard  a  second  time  before  his  Lord- 
ship, and  Lord  Kinlosse,  M.  R.,  Sir  John  Popham,  Lord  Chief 
Justice  of  the  Court  of  King's  Bench,  and  Sir  Francis  Gawdy, 
Chief  Justice  of  the  Common  Pleas.  Upon  this  second  hearing 
their  Lordships  were  unanimously  of  opinion,  that  if  the  profits 
of  the  land  should  be  employed  according  to  the  intentions  of 
the  donor,  the  same  would  be  bestowed  upon  traitors,  Jesuits, 
aod  seminary  priests.  And  forasmuch  as  the  trusts  were  merely 
void  and  repugnant  to  law,  and  there  was  no  intent  that  the 
feofiees  should  take  anything  to  their  own  uses,  therefore  it  was 
decreed  that  after  the  decease  of  the  donor's  wife  the  heir  should 
enjoy  the  lands,  and  that  the  feoffees  should  dispose  of  the 
same  according  to  his  direction.  Whether  however  the  court 
was  here  of  opinion  that  the  devise  before  them  came  within 
the  23  Hen.  8,  cannot  be  distinctly  collected,  though  the  men- 
tion of  seminary  priests  might  induce  a  supposition  that  such 
was  the  fact ;  Croft  v.  Evettg^  Mo.  784. 

No  other  case  of  any  importance  is,  it  seems,  to  be  met  with  Devise  .in  trust 
till  the  reign  of  William  and  Mary,  when  a  testatrix  devised  vbof'ssoiU. 
certain  real  estate  upon  a  trust  privately  declared  for  the  good 
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SicnoN  II.  of  her  soul,  the  devisee  admitting  that  the  estate  was  not  hers, 
but  belonged  to  God  and  his  saints.  This  devise  viras  brought 
before  the  Barons  of  the  Exchequer  upon  an  information  at  die 
suit  of  the  crown,  and  one  of  the  resolutions  of  the  court  was, 
that  the  use  being  superstitious  was  merely  void :  yet  however 
it  was  not  so  far  void  as  that  it  would  result  to  the  heir,  and 
therefore  the  king  should  order  it  to  be  applied  to  a  proper  use; 
Rex  V.  Lady  Partington,  1  Salk,  162. 

The  will  had  previously  been  under  the  consideration  of  the 
court  of  King's  Bench,  either  upon  an  inquisitio  post  mortem  or  an 
ejectment,  (for  the  reports  do  not  agree,)  also  at  the  suit  of  the 
crown;  and  Holt,  C.  J.,  held  that  the  statute  of  ^  Hen.  8,  c.  10, 
though  it  made  superstitious  uses  (a)  void,  did  not  give  them  to 
the  king ;  that  the  1  Edw.  6,  although  it  gave  to  the  king,  did  not 
extend  to  future  uses  since ;  and  that  it  would  therefore  be 
convenient  for  the  heir  to  seek  remedy  in  parliament  according 
to  Mo.  784;  King  and  Queen  v.  Lady  Portington,  12  Mod. 
31. 

While  therefore  the  court  of  Exchequer  decreed  in  fkror  of 

fRez  ▼.  Lady  the  king,  the  court  of  King's  Bench  declared  that  if  any  one 
was  entitled,  as  against  the  devisee,  it  was  the  heir.  It  will 
have  been  remarked,  diat  the  use  in  this  case  was  a  secret  one — 
that  is,  it  was  not  declared  in  writing ;  but  in  weighing  these 
two  opposite  determinations  this  circumstance,  which  will  form 
the  subject  of  discussion  in  a  future  part  of  the  work,  seems 
immaterial.  It  will  be  sufficient  here  to«assume  that  a  discovery 
of  the  use  could  have  been  compelled  in  a  court  of  Equity, 
and  the  question  will  then  be  whether  the  statute  of  Hen  8, 
was  not  applicable  to  the  case. 

That  the  use  declared  by  this  testatrix  was  one  which  that 
act  was  designed  to  avoid,  cannot  reasonably  be  doubted,  it 
being  clearly  within  the  purview  if  not  the  express  words  of 
the  act :  and  we  have  already  attempted  to  shew  that  the  Sta- 
tute of  Superstitious  Uses  has  never  been  repealed,  but  on  the 
contrary  remains  in  full  force.     If  then,  this  representation  be 


Observations 
upon  the  case 
oi 
Portingiton. 


(a)  This  should  be  understood  with  a  qualification. 


^ 


Ch.  IV.]  as  Applied  by  the  Crovm.  267 

not  incorrect  the  judgment  of  the  court  of  Exchequer,  which  Section  h. 
puts  that  statute  aside,  cannot  be  supported  as  law.  On  the 
other  hand.  Lord  Holt  seems  to  have  taken  a  much  more  ac- 
curate view  of  the  case.  Directing  his  attention  to  the  two 
statutes  of  Henry  the  8th,  and  Edward  the  6th,  the  only  acts 
then  in  force  on  the  subject,  he  says  and  says  truly,  that  the 
first  makes  superstitious  uses  void,  but  does  not  give  them  to 
the  king,  and  that  the  second  though  it  gives  to  the  king,  does 
not  extend  to  future  uses.  But  although  his  Lordship  was  thus 
of  opinion  that  the  right  of  the  devisee  could  not  be  shaken  at 
law,  he  did  not  thence  conclude  that  the  heir  had  no  title  to  re- 
cover in  any  other  court ;  on  the  contrary  he  is  represented  as 
pointing  out  to  the  heir  that  his  remedy  lay  in  parliament. 

In  this  latter  respect,  however,  there  would  appear  to  exist 
a  slight  mistake,  since  it  is  expressly  stated  that  his  Lordship 
referred  to,  if  not  founded  his  opinion  on  the  case  in  Moore, 
and  we  have  seen  that  there  was  not  in  that  case  any  applica- 
tion to  parliament,  but  the  relief  granted  was  obtained  from  the 
court  of  Chancery  in  the  exercise  of  its  ordinary  jurisdiction. 
For  this  reason,  and  considering  the  character  which  the  modem 
reports  bear  for  inaccuracy,  it  is  probable  that  the  tribunal  de- 
signated by  Lord  Holt  as  proper  to  be  resorted  to  by  the  heir 
in  that  instance,  was  the  same  as  had  been  had  recourse  to  on 
the  previous  occasion.  But  whether  this  be  so  or  not  is  of 
little  moment,  as  the  reader  will  not  require  to  be  told  that 
original  applications  to  parliament,  of  a  judicial  or  quasi  judi- 
cial nature,  have  during  a  long  course  of  time  been  almost 
wholly  supplanted  by  bills  in  equity,  in  consequence  of  the  ex- 
pansion which  has  taken  place  in  the  equitable  system.  When, 
therefore,  we  find  in  books  of  ancient  date  applications  talked 
<»f  to  parliament,  we  naturally,  at  the  present  day,  transfer  our 
ideas  to  courts  of  equity  as  the  more  appropriate  tribunals. 

Upon  the  whole  then  it  will  have  been  perceived,  that  not 
only  is  the  judgment  of  the  court  of  Exchequer  at  variance 
with  the  opinion  thus  pronounced  by  my  Lord  Holt ;  but  that 
it  is  also  in  direct  contravention  of  the  previous  case  of  Croft 
▼•  Evetttf  decided  as  we  have  seen  that  case  to  have  been  upon 
the  most  mature  and  solemn  deliberation.     For  these  reasons 
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Section   ii. 


Principle  of 
Rex  ▼.  Lady 
PortingtoD, 
how  far  appli- 
cable. 


Mortmain  act 
does  not  extend 
to  superstitious 
uses. 


the  conclusion  which  the  author  has  arrived  at  is,  that  the  deci- 
sion of  the  court  of  Exchequer  in  the  King  v.  Lady  For- 
tington  is  not  law. 

But  although  this  conclusion  seems  to  be  inevitable^  yet  when 
we  come  to  deal  with  personal  estate^  the  principle  to  be  found 
in  the  King  v.  Lady  Portingtony  is  perfectly  sustainable.  Ac- 
cordingly we  find  that  it  has  constantly  been  resorted  to  as  an 
authority  to  that  extent,  and  is  in  fact  the  principal  foundation 
upon  which  all  the  subsequent  decisions  may  be  said  to  rest; 
for  it  is  somewhat  curious  that  no  case,  that  the  author  is  aware 
of,  has  since  occurred  in  which  real  estate  has  been  the  subject 
of  the  gift.  Hence  it  is,  that  the  authority  of  the  case,  as  re- 
ported  in  Salkeld,  has  escaped  being  drawn  into  question. 
The  distinction  however,  here  noticed,  is  not  one  which  severs 
altogether  the  consideration  of  real  from  that  of  personal 
estate.  It  is  a  distinction  arising  solely  from  the  23  Henry  8, 
which  does  not  extend  to  every  kind  of  superstitious  use  ;  so 
that  as  to  all  such  real  property  as  should  be  given  to  uses  not 
within  that  act,  the  same  principle  would  appear  to  be  applica- 
ble as  that  which  is  known  to  have  been  applied  to  personal 
estate.  Reverting  therefore  to  the  case  of  Croft  v.  JEvetis'it 
would  follow  that  unless  the  judgment  of  the  court  turned 
upon  the  act  just  mentioned,  the  decision  cannot  be  supported ; 
but  it  has  rather  been  assumed  above  that  the  case  was  con- 
sidered as  having  been  governed  by  it. 

And  here  it  is  to  be  observed,  that  the  Statute  of  Mortmain 
affects  merely  charitable  uses,  not  such  as  are  of  a  super- 
stitious nature ;  for  which  reason  it  was  thought  necessary  in^a 
recent  act,  whereby  some  uses  of  the  latter  description  were 
sanctioned  and  allowed  (2  &  3  W.  4,  c.  1 15,  presently  noticed,) 
to  provide  by  a  distinct  clause  that,  for  the  future,  property 
given  for  the  purposes  there  specified  should  be  subject  to 
the  provisions  of  the  first  mentioned  statute.     Where  therefore 
landed  property,   and  the  remark  equally  embraces  money 
directed  to  be  laid  out  in  land,  is  conveyed  or  devised  to  a  use. 
which  is  to  be  accounted  superstitious,  we  must  look  to  some 
other  law  than  the  Mortmain  Act  to  discover  in  what  way  such 
property  is  to  go. 
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In  the  first  then  of  those  cases  which  respect  personal  estate^     Section  n. 
a  fond  was  bequeathed  for  the   purpose   of  establishing  a  Gift  foTthe  L- 
Jesuba  or  assembly  for  reading  the  law,  and  instructing  people  tablishment  of 

a  Jesuba. 

in  the  Jewish  religion,  and  Lord  Hardwicke  held  the  same  to 
be  charitable,  though  unlawful  and  void,  and  that  the  disposition 
was  in  the  crown.  Accordingly  the  bequest  was  directed, 
under  tlie  king*s  sign  manual,  to  be  applied  to  the  Foundling 
Hospital ;  De  Costa  v.  De  Pas,  Amb.  228;  also  cited  Wilm. 
Op.  &  Judg.  p.  3i. 

Then  followed  a  case,  in  which  a  testatrix  gave  legacies  to  To  Roman 

.  ,        Catholic  cstab- 

several  Roman  Catholic  establishments  in  foreign  countries  lishments 
and  in  this  kingdom :  viz.  to  each  superior  for  the  time  being  £ngfand? 
of  the  Benedictine  Monks  of  the  North  and  South  Provinces, 
(an  establishment  in  this  kingdom),  to  the  English  Black  Nuns 
at  Paris,  to  the  establishment  of  the  Benedictine  Monks  at 

Cambray,   to  the   English  Benedictine  Monks  of  in 

Lorraine,  to  John  Bolton  for  the  maintenance  of  a  Roman 
Catholic  minister  for  ever,  and  some  others.  These  legacies 
were  considered  as  being  void ;  those  to  foreign  establishments 
being  contrary  to  the  policy  of  this  country,  and  some  of  them 
liaving  ceased  to  exist ;  the  others  being  given  to  individuals  in 
characters  with  respect  to  which  they  could  not  claim,  or  for 
an  illegal  establishment.  It  was  not  indeed  decided,  upon 
whom  the  property  devolved,  though  Lord  Rosslyn  said  he  had 
always  thought  that  where  the  disposition  was  to  a  supersti- 
tious use  the  crown  appointed,  but  he  should  consider  it  a  few 
days.  It  would  appear,  however,  that  the  court  was  never 
called  upon  to  give  judgment,  there  being  no  fund,  it  seems, 
for  payment  of  the  charitable  legacies.  De  Garcin  v.  Lawson, 
4  Ves.  433,  n. 

So  a  bequest  to  maintain  Popish  priests,  having  been  de-  Forthemainte- 
termined  to  be  void,  was  applied  to  other  uses  by  the  king;  '*^^*'^^**^*'*' 
GcUes  and  Jonei  case,  cited  2  Vern.  266. 

Again  where  a  legacy  was  bequeathed  to  such  purposes  as  To  purposes  se- 
the  superior  of  a  nunnery  or  her  successor  should  judge  most  rfo,  of  a  con?* 
expedient.  Lord  Eldon  expressed  an  opinion  that  being  given  ^®°^* 
to  the  legatee  in  her  character  of  head  of  the  convent,  was  suf- 
ficient to  shew  that  it  was  intended  for  a  superstitious  use.     In 
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this  case  the  bequest  was  given  by  an  unattested  codicil  out  of 
the  proceeds  of  real  estate,  and  was  consequently  void  under  the 
statute  of  frauds,  supposing  at  least  the  crown  to  be  bound  by 
that  statute ;  (as  to  which  see  post  ch.  8.)  No  question  therefore 
could  arise  respecting  the  king's  right  to  appoint  the  property  to 
other  uses  ;  and  accordingly  the  decree,  which  was  made  in  a  suit 
instituted  by  the  co-heiresses  at  law  of  the  testator  and  confined 
apparently  to  real  estate,  merely  declared  that  the  paper  writings 
dated  so  and  so,  not  being  executed  in  the  presence  of  three  wit- 
nesses, the  legacy  in  question  and  another  similarly  circumstanced 
were  no  charges  on  the  real  estate  of  the  testator ;  Smart  y.  Pnh 
jean,  6  Ves.  560;  Lib.  Reg.  1801,  B.  344. 

A  bequest  for  the  purpose  of  educating  and  bringing  up  poor 
children  in  the  Roman  Catholic  faith,  was  likewise  held  to  be 
void,  and  was  directed  to  go  to  such  uses  as  tlie  king  should 
direct ;  Cary  v.  Abbot,  7  Ves.  490. 

So  a  bequest,  which  was  to  be  applied  in  clothing  such  poor 
children  as  should  be  educated  in  and  admitted  into  the  schod 
of  a  nunnery  in  Ireland,  appears  to  have  been  looked  upon  as 
superstitious,  and  therefore  void.  All  that  was  done  however 
by  Lord  Chancellor  Manners  in  this  case,  was  to  direct  an  inquiiy 
before  the  Master  as  to  the  character  of  the  school,  his  Lord- 
ship not  conceiving  himself  to  be  justified  in  assuming  ex 
cathedrd  that  the  religious  tenets  taught  in  the  school  were  ne- 
cessarily Roman  Catholic.  Nothing  seems  to  have  been  here 
said  on  the  subject  of  a  cy  pres  application,  which  however  is 
not  to  be  wondered  at,  that  being  a  topic  which  would  naturally 
await  the  result  of  the  inquiry  directed;  Att.  Gen.  v.  Power, 
1  Ball,  &  Beat.  145. 

And  with  respect  to  a  gift  of  stock,  which  was  to  be  applied 
in  printing  and  promoting  the  circulation  in  any  part  of  the 
world  of  a  treatise  written  in  Latin  and  French,  inculcating 
the  doctrine  of  the  absolute  and  inalienable  supremacy  of 
the  Pope  in  ecclesiastical  matters,  the  trusts  were  considered 
to  be  void ;  though  in  this  instance  also,  by  reason  of  the  par- 
ticular mode  of  disposition  adopted,  the  fund  was  not  executed 
cy  pres,  but  reverted  to  the  donor  under  a  condition  firamedfor 
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that  purpose.     The  observations^  however,  of  the  Master  of  the    Section  u. 
Rollsy  Sir  John  Leach^  upon  the  occasion^  clearly  shew  that  but  "^ 

for  such  condition  the  right  of  the  king^  to  direct  under  his  sign 
manual  the  application  of  the  fund  to  other  charities  not  super- 
stitious^  would  have  arisen ;  De  Themmines  v.  De  Bonneval, 
5  Russ.  £88. 

Even  where  a  testator  provided  an  annual  sum  or  exhibition  For  propaga* 
for  the  maintenance  of  Scotchmen  in  the  University  of  Oxford,  land!  docSine 
who  were  afterwards  to  be  sent  into  Scotland  to  propagate  the  £  ^t^J^  ^^ 
doctrine  and  discipline  of  the  Church  of  England  there,  it 
seems  to  have  been  held  that  the  use  was  illegal,  on  the  ground 
that  Presbyters  were  by  act  of  parliament  settled  in  Scotland, 
and  that  Episcopacy  is  not  there,  as  in  England,  the  religion  of 
the  state.     The  fund  therefore  appears  to  have  been  applied  cy 
pres  ,•  jiU.  Gen.  v.  Guise,  2  Vem.  266. 

These  cases  have,  as  observed  by  Lord  Eldon,  proceeded  Principle  of 
upon  the  principle,  that  the  testator's  general  intention  of 
charity  was  the  principal  intention,  that  he  meant  at  all  events 
some  charity,  that  his  unlawful  purpose  was  a  mode  of  disap- 
pointing it,  and  the  mode  therefore  was  out  of  the  question, 
and  the  intention  should  be  carried  into  effect  in  another  mode. 
See  7  Ves.  77. 

According  to  these  authorities,  in  the  forcible  language  of 
Sir  Wm.  Grant,  "  whenever  a  testator  is  disposed  to  be  charita- 
ble in  his  own  way  and  upon  his  own  principles,  we  are  not  to 
content  ourselves  with  disappointing  his  intention  if  disapproved 
by  us :  but  we  are  to  make  him  charitable  in  our  way,  and  upon 
our  principles.  If  once  we  discover  in  him  any  charitable  in- 
tention, that  is  supposed  to  be  so  liberal  as  to  take  in  objects, 
not  only  not  within  the  intention,  but  wholly  adverse  to  it :"  7 
Ves.  495.  See  also  what  was  said  by  Lord  C.  J.  Wilmot,  in 
AtL  Gen^  v.  Lady  Downing,  Wilm.  Op.  and  Judg.  32.  3. 

The  harmony  which  has  been  mentioned  as  existing  in  the  Ca«eofW««tv 
decisions  on  this  subject  has  apparently  been  broken  by  a  recent 
before  Sir  C.  Pepys,  at  the  Rolls,  in  which  pecuniary 
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legacies  were  left  to  several  Roman  Catholic  priests  and  chapelsi 
with  the  avowed  object  that  the  testatrix  and  her  deceased  hus- 
band might  have  the  benefit  of  their  prayers  and  masses. 
These  bequests  having  been  determined  to  be  void,  the  next 
question  was  what  was  to  become  of  the  sums  so  given.  In 
the  consideration  of  this  question  the  Master  of  the  Rolls,  after 
referring  to  the  1  Edw.  6,  c.  14,  held  that  the  legacies  were 
not  within  the  terms  of  that  statute ;  but  determined  that  they 
were  void  on  account  of  the  general  illegality  of  the  object  they 
were  intended  to  answer,  an  illegality  however  which  he  ob- 
served, in  a  previous  part  of  his  argument,  had  been  considered 
as  established  by  the  act  of  Edward.  But  although  thus  void, 
the  construction  put  upon  these  legacies  by  the  court  was,  that 
there  was  nothing  of  charity  in  their  object ;  that  the  intentioa 
was  not  to  benefit  the  priests  or  support  the  chapels,  but  to  se- 
cure a  supposed  benefit  to  the  testatrix  herself.  His  Honor 
then  took  notice  of  Corbyn  v.  French  and  De  Garcin  v.  Latih 
son,  and  remarked  that  in  all  such  cases  charity  was  the  object 
of  the  gift,  and  inquired  how  the  claim  of  the  crown  coold 
attach  to  gifts  void  because  superstitious,  but  of  which  chari^ 
was  no  part  of  the  object.  And  he  concluded  his  judgment 
thus — ''  These  gifts  are  void  because  illegal ;  and  as  they  there- 
fore cannot  take  effect,  and  as  the  crown  cannot  claim  either 
under  1  Edw.  6,  or  upon  the  authorities  which  give  to  the  crown 
the  right  to  direct  the  application  of  charity  legacies  which  can- 
not be  carried  into  elSect  according  to  the  directions  of  the 
donor,  I  am  of  opinion  that  the  next  of  kin  are  entitled  ;**  Weit 
V.  Shuitleworthy  2  Myl.  &  K.  684. 

This  decision  may  certainly  be  right ;  but  whether  it  be  so 
or  not  is  a  question  which  will  not  here  be  discussed,  all  that  is 
intended  to  be  inquired  into  being  the  grounds  put  forth  by  the 
Master  of  the  Rolls  as  the  foundation  of  his  judgment. 

We  shall  first  notice  the  observation,  though  the  point  is  of 
no  great  moment,  that  the  statute  of  Edward  6  has  been  con- 
sidered as  establishing  the  illegality  of  gifts  like  the  present. 
Now  this  as  a  matter  of  fact  is  perfectly  true ;  although  the 
learned  judge  omitted  to  mention  that  it  had,  at  the  same  time. 
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been  considered  that  the  subject  of  the  gift  was,  by  the  equity     SscnoN  n. 
of  the  act,  transferred  to  the  king.     The  notion  pointed  at  by 
the  observation  was  first  started  in  Duke's  Charitable  Uses,  p' 
350,    Bridg.   Ed,  and  was  afterwards  taken  up  in   Roper's 
Legacies,  the  third  edition,  voL  2,  p.  113. 

In  truth  however  the  illegality  of  this  kind  of  bequest  seems 
attributable,  not  so  much  to  the  statute  in  question,  as  to  the 
entire  scheme  of  the  reformation.  But  looking  even  to  the  de* 
tails  of  this  great  event,  those  acts  and  measures  by  which  the 
office  of  the  mass  was  changed  into  a  communion,  and  of  which 
there  were  several  both  in  the  reign  of  Edward  and  afterwards 
in  that  of  Elizabeth,  would  appear  to  have  at  least  an  equal 
daim  to  distinction,  in  contributing  their  share  to  the  formation 
of  the  law  on  this  head,  as  the  statute  of  Edward  itself. 

Not  however  to  scan  particulars  where  a  general  view  will 
suffice,  it  seems  by  far  the  most  sensible  mode  of  dealing  with 
the  subject  to  say  that  a  disposition  of  this  sort  is  illegal,  because 
the  object  which  the  donor  has  in  view  is  to  promote  that  which 
in  the  eye  of  the  law  is  part  and  parcel  of  a  false  religion.  In 
order  to  ascertain  that  it  is  so  the  court  has  not  to  look  into 
this  or  that  act  of  parliament,  to  search  the  records  of  the 
country,  or  resort  to  any  other  sources  of  knowledge  for  the 
occasion.  On  such  a  subject  it  has  a  judicial  information 
which  is  always  at  hand  ready  to  be  applied. 

This  brings  us  to  the  resolution  of  the  court  of  Exchequer 
in  The  King  v.  Lady  Portington,  previously  noticed,  that  the  king, 
as  head  of  the  commonwealth,  is  bound  by  the  common  law, 
and  for  that  purpose  entrusted  and  empowered  to  see  that 
nothing  be  done  to  the  disherison  of  the  crown,  or  the  propa- 
gation of  a  false  religion ;  2  Salk.  162.  We  are  thus  enabled 
to  get  at  a  general  principle  instead  of  frittering  away  the  law 
into  a  number  of  minute  and  separate  points. 

This  view  of  the  subject  is  greatly  strengthened  by  a  case, 
already  mentioned,  which  came  before  the  court  of  Chancery  in 
Ireland,  and  which  had  reference  to  the  endowment  of  a  Roman 
Catholic  school.  Lord  Chancellor  Manners  there  went  through 
the  several  Irish  statutes  which  could  be  considered  in  point. 
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The  first  of  these  mentioned  by  his  Lordship  is  the  7  W.  3,c4f, 
s.  9,  in  the  preamble  to  which  it  is  recited  that  it  was  found  by 
experience  that  tolerating  and  conniving  at  Papists  keeping 
school  and  instructing  youth  occasioned  great  ignorance.    In 
commenting  upon  this  statute  his  Lordship  made  the  following 
able  observations ;  '^  Now  this  act  does  not  create  the  offence, 
but  inflicts  the  punishment ;  and  the  tair  and  almost  necessary 
inference  from  the  words  made  use  of  in  this  clause  is,  that  the 
forbearance  to  enforce  the  law  against  the  practice  of  Papists 
keeping  schools  had   been  found  by  experience  to  be  mi»- 
chievous ;  for  there  can  be  no  connivance  at  what  the  law  per- 
mits, but  what  the  law  prohibits ;  and  when  the  severity  of  the 
law,  and  the  restraints  imposed  to  discourage  and  prevent  the 
growth  of  Popery  are  considered,  it  is  not  too  much  to  contend, 
that  although  there  may  be  no  express  act  upon  the  subject  in- 
terior to  this  statute,  it  was  considered  to  be  illegal,  as  bemg 
against  the  general  policy  of  the  law,  to  permit  Papists  to  keep 
schools  for  the  instruction  of  youth."     The  next  act,  he  ob- 
served, was  the  8  Anne,  c.  3,  s.  16,  which  extends  the  penal^ 
to  Roman  Catholics  becoming  ushers  in  Protestant  schools. 
His  Lordship  then  took  notice  of  certain  acts  passed  by  llie 
parliament  of  Ireland  for  the  removal  of  many  of  those  re- 
straints under  which  the  Roman  Catholics  laboured ;  the  21  & 
22  Geo.  3,  c.  62,  allowing  schools  to  be  kept  for  their  instruc- 
tion, but  at  the  same  time  prohibiting  the  erection  or  endowment 
of  any  Popish  university,  college,  or  endowed  school ;  the  SS 
Geo.  3,  c.  21,  s.  15,  which  so  far  repealed  the  former  act  as  to 
dispense  with  the  necessity  of  a  license  from  the  ordinary ;  and 
the  35  Geo.  3,  c.  21,  establishing  and  endowing  the  college  of 
Maynooth,  the  preamble  to  which  set  forth  that  by  the  laws 
then  in  force  in  that  kingdom  it  was  not  lawful  to  endow  any 
college  or  seminary  for  the  education,  exclusively,  of  persons 
professing  the   Roman    Catholic   religion.      From   all  these 
acts  he  concluded,  that  it  was  at  least  very  doubtful  whether 
the  law  of  that  country  differed  from  the  law  of  Engkndi  by 
which  such  an  endowment  was  illegal  and  void;  Aii.  Oen.  v. 
Powery  1  Ball,  &  Beat.  145. 
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We  now  come  to  that  part  of  Sir  C.  Pepys'  argument  in  which  Section  ii, 
he  contends  that  the  crown  could  not  claim  upon  the  authorities. 
Of  these  all  that  were  cited  by  the  learned  Judge  are  Cary  v. 
Abboty  Corbyn  v.  French^  and  De  Garcin  v.  Lawson^  and  both 
the  counsel  and  the  court  seem  entirely  to  have  lost  sight  of  the 
great  case  which  has  been  recently  referred  to,  that  o{  The  King 
▼.  Lady  Portingtony  and  which  is  the  foundation  of  the  doctrine 
OD  this  subject. 

In  that  case  it  will  be  recollected  that  the  use  declared  was 
for  the  good  of  the  testatrix's  soul,  the  devisee  admitting  that 
the  estate  was  not  her's,  but  belonged  to  God  and  his  saints. 
Adopting  therefore  the  language  of  the  Master  of  the  Rolls,  in 
JFesi  V.  Shuttleworthy  **  there  was  nothing  of  charity  in  the 
object  of  the  gift,  the  intention  was  not  to  benefit  the  devisee, 
neither  was  it  for  the  benefit  of  priests,  nor  for  the  support  of 
chapels,  but  to  secure  a  supposed  benefit  to  the  testatrix 
herself.'' 

The  circumstance  of  the  estate  or  fund  being  of  a  continuing 
nature  in  the  one  case,  and  not  so  in  the  other,  can  make 
no  possible  difference,  the  benefit,  such  as  it  is,  being  of  a 
corresponding  description. 

The  only  other  decided  cases,  which  seem  to  bear  upon  the 
subject,  are  De  Costa  v.  De  Pas,  Amb.  2^8 ;  and  Cary  v. 
Abbot,  7  Ves.  405,  in  both  of  which  it  is  laid  down,  first  by 
Lord  Hardwicke,  and  then  by  Sir  W.  Grant  founding  himself 
on  his  Lordship's  authority,  that  it  is  requisite,  not  only  that 
the  gift  should  be  to  a  superstitious  use,  but  to  such  as  is  made 
void  by  statute,  in  order  to  entitle  the  heir  or  the  next  of  kin. 
Accompanying  expressions  however  are  to  be  met  with,  which 
may  be  thought  to  detract  in  some  measure  from  the  natural 
force  of  those  words,  and  to  render  equivocal  the  opinion  in- 
tended to  be  conveyed  upon  this  particular  point. 

There  is  one  other  reference  to  make,  and  that  is  to  Lord  C.  J. 
Wifanot's  statement  of  the  grounds  of  the  cy  pres  doctrine,  as 
administered  in  the  court  of  Chancery.  "  The  reason  upon 
which  it  is  founded,"  he  remarked,  ''seems  to  be  this :  the  dona- 
tion was  considered  as  proceeding  from  a  general  principle  of 
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continued. 


piety  in  the  testator.  Charity  was  an  expiation  of  sin,  and  to 
be  rewarded  in  another  state ;  and  therefore  if  political  reasons 
negatived  the  particular  charity  given,  this  court  thought  the 
merits  of  the  charity  ought  not  to  be  lost  to  the  testator  nor  to 
the  public,  and  that  they  were  carrying  on  his  general  picas 
intention ;  and  they  proceeded  upon  a  presumption  that  the 
principle  which  produced  one  charity  would  have  been  equally 
active  in  producing  another,  in  case  the  testator  had  been  toU 
the  particular  charity  he  meditated  could  not  take  place.  The 
court  thought  one  kind  of  charity  would  embalm  his  memory 
as  well  as  another,  and  being  equally  meritorious  would  entitle 
him  to  the  same  reward ;'  AtL  Gen.  v.  Lady  Downing^  Wilm. 
Op.  &  Judg.  32,  3. 

Now  here  it  can  hardly  be  denied  that  the  principal  idea  run- 
ning through  the  whole  passage  is  that  of  advantage  to  the 
donor  himself.  As  therefore  charity  is  spoken  of  as  being  con- 
sidered an  expiation  of  sin;  it  would  seem  to  follow  that 
masses,  which  were  also  deemed  satisfactory  to  be  done  for 
them  which  were  departed,  must  be  considered  upon  the  same 
footing.  A  somewhat  similar  observation  may  be  made  with 
respect  to  some  of  the  other  expressions  used  upon  this 
occasion.  It  should  however  in  fairness  be  observed,  that  his 
Lordship,  a  few  paragraphs  before,  said  that  the  court  had  long 
made  a  distinction  between  superstitious  uses  and  mistaken 
charitable  uses;  and  again,  after  describing  what  it  was  he 
meant  by  the  latter  expression,  that  property  destined  to  super- 
stitious uses  was  given  by  act  of  parliament  to  the  king  to  dis- 
pose of  it  as  he  pleased.  In  saying  this,  the  learned  Chief 
Justice  was  evidently  misled  by  the  passage  in  Duke,  where 
it  is  maintained  that  the  statute  of  Edw.  6,  has  a  continuing 
operation.  Had  he  been  apprised  however  of  the  error  in  this 
respect,  he  would  it  is  conceived  have  applied  the  above  obser- 
vations equally  to  the  one  description  of  use  as  to  the  other. 

Upon  the  whole  then,  without  venturing  an  opinion  whether 
the  decision  of  the  Master  of  the  Rolls  is  sustainable  or  not, 
it  does  appear  to  the  author  that  the  two  cases  of  West  v.  ShuO- 
tleworth  and  The  King  v.  Lady  Portingtonf  viewed  alone,  and 
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putting  aside  every  thing  which  may  wear  a  doubtful  aspect.      Section  n. 
cannot  stand  consistently  with  one  another.     Which  of  these    *^     v"""^ 
is  to  give  way,  is  a  question  that  must  be  reserved  until  they  can 
be  &irly  brought  together  before  a  competent  tribunal. 

6.  Exception  of  certain  gifts  in  favor  of  the  Roman  Catho- 
lics^ Subsequently  to  the  above  cases,  (with  the  exception  of 
the  last,)  a  very  material  alteration  has  taken  place  in  the  law 
with  regard  to  persons  of  the  Roman  Catholic  persuasion.  Not 
only  are  their  personal  disabilities  almost  wholly  removed  by 
the  10  Geo.  4,  c.  7  ;  but  by  a  subsequent  statute,  (^  &  3  W.  4, 
c  115,)  they  are  enabled  to  make  dispositions  of  property  in 
respect  of  their  schools,  places  of  religious  worship,  education, 
and  charitable  purposes  in  Great  Britain,  (a) 

The  following  are  the  most  important  provisions  of  the  act.  2  &  3  W.  4,  c. 

IIS 

It  is  recited  in  the  preamble,  that  by  an  act  passed  in  the  first 
year  of  the  reign  of  King  William  and  Queen  Mary,  entitled  "An  Preamble. 
Act  for  exempting  his  Majesty's  Protestant  subjects  dissenting 
bom  the  Church  of  England  from  the  penalties  of  certain  laws," 
and  by  certain  subsequent  statutes,  the  schools  and  places  for 
religious  worship,  education,  and  charitable  purposes  of  Protes- 
tant Dissenters  were  exempted  from  the  operation  of  certain 
penalties  and  disabling  laws  to  which  they  were  subject  pre- 
viously to  the  passing  of  the  said  recited  act  of  the  first  year  of 
the  reign  of  King  William  and  Queen  Mary.  And  further,  that 
by  certain  acts  of  the  parliament  of  Scotland,  and  particularly  by 
an  act  passed  in  the  year  1700,  entitled  "An  Act  for  preventing 
the  growth  of  Popery,"  various  penalties  and  disabilities  were 
imposed  upon  persons  professing  the  Roman  Catholic  religion 
in  Scotland.  And  that  notwithstanding  the  provisions  of  various 
acts  passed  for  the  relief  of  his  Majesty's  Roman  Catholic  sub- 
jects from  disabling  laws,  doubts  had  been  entertained  whether  it 

(a)  Hie  31  Geo.  3,  c.  32  tolerated     See  also  the  Irish  statutes  21  &  22 
Roman  Catholic  Schools  $  but  it     Geo.  3,  c.  62 ;  and  32  Geo.  3,  c. 


provided  that  every  endowment     21,  s.  15,  the  effect  of  which  has 
of  a  schoo]  or  college  should  be     been  previously  stated. 
still    fuperstitious    and  unlawful. 
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Roman 
Catholics  in 
Great  Britain 
placed  on  same 
footing  with 
respect  to 
schools,  places 
of  worship,  &c., 
as  Protestant 
Dissenters. 


Schoolmaster's 
oath. 


Pending  suits. 


Certain  provi- 
sions of 
Catholic  relief 
bill  not  re- 
pealed. 


Mortmain  act 
to  apply. 


was  lawful  for  his  Majesty's  subjects  professing  the  Roman 
Catholic  religion  in  Scotland  to  acquire  and  hold  in  real  estate 
the  property  necessary  for  religious  worship,  education^  and 
charitable  purposes.  And  lastly,  that  it  was  expedient  to  remove 
all  doubts  respecting  the  right  of  his  Majesty's  subjects,  pro- 
fessing the  Roman  Catholic  religion  in  England  and  Wales,  to 
acquire  and  hold  property  necessary  for  religious  worship,  edu- 
cation, and  charitable  purposes. 

It  is  then  enacted,  that  from  and  after  the  passing  of  the  act 
his  Majesty's  subjects  professing  the  Roman  Catholic  religioo 
in  respect  to  their  schools,  places  for  religious  worship,  educa- 
tion, and  charitable  purposes  in  Great  Britain,  and  the  property 
held  therewith,  and  the  persons  employed  in  or  about  the  same, 
should  in  respect  thereof  be  subject  to  the  same  laws  as  the 
Protestant  Dissenters  were  subject  to  in  England,  in  respect  to 
their  schools,  and  places  for  religious  worship,  education,  and 
charitable  purposes,  and  not  further  or  otherwise. 

Sect.  2.  The  act  next  contains  a  provision  that  schoolmasters 
should  take  the  oath,  prescribed  by  the  10  Geo.  4,  c.  7,  in  all 
cases  where  they  could  have  been  required  to  take  the  oaths 
and  perform  the  ceremonies  for  which  that  oath  is  a  substitution. 

Sect.  3.  There  is  also  a  provision  in  respect  of  pending  suits 
and  property  in  litigation,  which  were  of  course  to  be  unafiected 
by  the  act. 

Sect  4.  It  is  then  declared  that  the  act  should  not  repeal  or 
alter  any  provision  of  the  10  Geo.  4,  respecting  the  suppres- 
sion or  prohibition  of  the  religious  orders  or  societies  of  the 
church  of  Rome  bound  by  monastic  or  religious  vows. 

Sect.  5.  The  act  lastly  provides  that  all  property  to  be  ac- 
quired or  held  for  such  purposes  of  religious  worship,  education, 
and  charitable  purposes  in  England  and  Wales  should  be  sub- 
ject to  the  provisions  of  the  9  Geo.  2,  c.  36,  and  to  the  same 
laws  as  the  Protestant  Dissenters  were  subject  to  in  England  in 
respect  of  the  acquiring  or  holding  of  such  property ;  guarding 
against  any  implied  extension  of  the  Mortmain  Act  to  Scotland 
by  an  express  declaration  on  the  subject. 
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Throughout  the  act  it  will  be  perceived  that  mention  is  made  Section  it. 
only  of  Great  Britain  or  its  component  parts.  It  does  not  there-  ,  V"^^  ' 
fore  extend  to  Ireland,  (a)  within  the  act 

This  statute  has  been  held  to  have  a  retrospective  operation.  Act  retroBpec- 
ezcept  of  course  in  those  cases  where  the  gift  had  previously 
been  declared  void,  or  the  same  should  be  within  the  third 
section  of  the  act;  Bradshaw  v.  Tosher^  2  Myl.  &K.  221. 

The  general  and  somewhat  loose  expression  "  charitable  pur-  Ambiguous  ex- 
poses" is  calculated  to  give  rise  to  a  question,  whether  some  of  the  rcL^^**  "* 
uses  which  were  deemed  superstitious  within  the  I  Edw.  6,  c.  14, 
as  a  provision  for  saying  masses  for  the  repose  of  the  dead,  are 
or  are  not  protected  by  the  act.  Considering  the  spirit  of  the 
statute,  and  taking  those  words  in  connection  with  the  others  to 
which  they  are  joined,  it  would  seem  that  the  enactment  cannot 
be  looked  upon  as  sanctioning  uses  of  this  description,  but  that 
the  expression  referred  to  must  be  confined  to  such  uses  as  are 
efusdem  generis  with  those  which  are  positively  enumerated. 

Since  the  above  observations  were  written,  a  case  has  occurred  But  nature  of 
which  in  great  measure  determines  what  description  of  use  is,  b^if  skice 
and  what  is  not  within  the  protection  of  the  act.     A  testatrix  ^}^}^  ^y  ^^' 
gave  several  legacies  to  certain  Roman  Catholic  priests  and 
chapels,  subjoining  to  these  bequests  her  wish  and  desire  that 
whatever  sums  she  had  so  left  might  be  paid  as  soon  as  possible, 
that  she  might  have  the  benefit  of  their  prayers  and  masses. 
The  testatrix  then  bequeathed  the  residue   of  her  personal 
estate  to  trustees,  who  were  out  of  the  same  to  give  £10  each 
to  the  ministers  of  several  Roman  Catholic  chapels,  for  the 
benefit  of  their  grayers  for  the  repose  of  her  soul  and  that  of 
her  deceased  husband ;  the  remainder  to  be  appropriated  by 
them  in  such  way,  as  they  might  judge  best  calculated  to  pro- 
mote the  knowledge  of  the  Catholic  Christian  religion  among 

(a)  The  author  finds  he  has  attri-  therefore  have  been  omitted.  It  was 

buted  an  operation  to  this  act,  with  hastily  inserted,  at  the  moment  that 

reference  to  Ireland,  which  it  must  part  of  the  work  was  going  to  press, 

be  manifest  from  what  is  here  stated  from  recollection  merely,  the  author 

in  the  text  it  cannot  have.  The  con-  not  having  the  statutes  at  hand  to 

eluding  paragraph  at  p.  135,  should  refer  to  at  the  time. 
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the  poor  and  ignorant  inhabitants  of  certain  parishes.  This 
last  purpose  was  held  by  Sir  C.  Pepys,  M.  R.,  to  be  clearly 
valid  under  the  statute ;  but  his  Honor  was  at  the  same  time  of 
opinion  that  the  legacies  to  priests  and  chapels,  being  intended, 
not  for  the  benefit  of  the  priests  personally  or  for  the  support 
of  the  chapels  for  general  purposes,  but  for  the  benefit  of  their 
prayers  for  the  repose  of  the  testatrix's  soul  and  that  of  her  de- 
ceased husband,  were  not  protected  by  the  act  and  were  conse- 
quently void  as  being  superstitious ;  WeH  v.  Shuttleworth,  2 
Myl.  &  K.  684. 

In  the  same  case  his  Honor  decided  that  although  property 
might  have  been  in  litigation  before  the  passing  of  the  act,  yet 
if  the  plaintiffs,  in  ignorance  of  the  real  facts,  did  not  rest  their 
claim  expressly  on  the  ground  of  the  gift  being  to  a  superstitious 
use, — as  in  this  instance  where  they  originally  claimed  the  pro- 
perty under  the  statute  of  Mortmain,  and  not  because  it  was 
given  to  promote  the  Catholic  religion, — that  in  that  case  the 
third  section  of  the  act  respecting  pending  suits  did  not  apply; 
inasmuch  as  'M  t  could  not  be  said  that  the  property  in  question  was 
in  litigation  discussion  or  dispute,  upon  the  point  contended  for 
at  the  hearing,  at  the  time  the  act  passed  in  1832 ;"  2  Myl.  &  K. 
695.     It  may  perhaps  be  doubted  however,  whether  the  firame 
and  end  of  a  bill  in  equity  were  sufficiently  attended  to  in  the 
consideration  of  this  subject. 
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CHAPTER  V. 

GIFTS  WHICH  ARE  MADE  TO  PERSONS  EXPRESSLY  AS  TRUSTEES, 
BUT  TO  WHICH  SO  MUCH  OF  AMBIGUITY  AND  UNCERTAINTY  AS 
RESPECTS  THE  INTENDED  OBJECTS  OR  MODE  OF  APPLICATION 
ARE  FOUND  TO  ATTACH,  AS  TO  RENDER  THE  TRUST  TOO  IN- 
DEFINITE TO  BE  EXECUTED  AT  ALL,  AND  THE  BENEFICIAL 
INTEREST  THEREFORE  RESULTS. 


Within  the  present  chapter  may  be  classed  the  case  of  Where  charita- 
Wheeler  v.  Sheer  and  others  of  that  sort,  previously  noticed,  in  iofnS^uir 
which  the  expression  *'  charitable  uses"  has  been  lost  or  mercfed  °^***"  ™°'® 

^        genera]. 

ID  that  of  Other  uses  of  a  general  nature.  This  has  taken 
place  in  one  of  two  ways.  Either  the  gift  to  charitable  uses 
has  been  considered  to  have  been  afterwards  revoked  by  the 
substitution  of  general  purposes,  or  else  the  charitable  uses 
have  been  joined  to  those  of  a  more  general  description  by  a 
disjunctive  preposition,  so  as  in  either  case  to  admit  of  the  trust 
being  executed  without  reference  to  charity  at  all,  the  trustees 
having  it  in  their  power  to  appropriate  the  whole  of  the  pro- 
perty to  other  purposes  than  those  which  are  deemed  charitable 
by  the  court. 

As  therefore  the  donor  had  failed,  not  merely  to  specify  the 
extent  of  the  benefits  to  be  set  apart  for  purposes  of  charity, 
but  even  to  evince  any  settled  intention  that  charity  should  so 
much  as  share  in  his  bounty,  the  only  mode  in  which  a  dispo- 
sition of  this  kind  could  have  been  sustained  would  have  been  for 
(he  court  to  have  interfered  ;  first  by  fixing  that  fugitive  intention 
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in  favor  of  charity,  and  then  by  directing  some  arbitrary 
division  or  apportionment  of  the  property. 

Now^  however  willing  the  court  may  be  to  resort  to  a  division 
when  the  whole  estate  or  fund  is  devoted  to  charity,  and  it  does 
so  upon  principles  which  have  here  no  place,  yet  there  is  not  a 
single  instance  in  which  the  court  has  ever  gone  such  a  lengdi 
as  thus  in  fact  to  make  a  will  for  the  testator,  by  declaring  that 
some  portion  of  the  property  ought  to  be  appropriated  to  cha- 
ritable purposes,  when  he  himself  has  not  said  positively  that 
there  shall  be  any  such  application. 

The  court  has  also  adopted  the  principle  of  apportionment, 
as  between  such  objects  as  were  and  such  objects  as  were  not 
charitable,  where  the  intention  to  give  to  charity  was  not 
attended  with  any  doubt  Thus,  as  we  have  seen,  where  t 
testator  directed  his  estate  to  be  applied  partly  to  charity,  and 
partly  for  the  benefit  of  his  own  family,  an  equal  division  of  the 
property  was  decreed;  Alt.  Gen.  v.  Doyley,  7  Ves.  58, n. 
The  uncertainty  here  therefore  respected  merely  the  quantum  of 
the  benefit,  or  the  relative  shares  to  be  taken  by  the  two  classes 
of  objects ;  and  had  nothing  to  do  with  the  nature  and  chir 
racter  of  the  gift  itself;  see  3  Men  19. 

Having  anticipated  our  notice  of  the  particulars  of  such  casei 
as  are  governed  by  the  principle  now  under  consideration  (at 
least  with  the  exception  of  the  last)  it  is  only  requisite  to  re- 
state them  here  very  shortly, 
Wheeler  v.  \  testator  gave  the  residue  of  his  estate  to  "  such  charitaUe 

Sheer.  ° 

uses"  as  by  codicil  he  should  appoint.  Afterwards  by  a  codicil 
he  directed  this  residue  to  be  employed  to  **  such  uses  and  pur- 
poses** (leaving  out  the  word  charitable)  as  by  any  other  codicil 
he  should  appoint.  The  decision  in  this  case,  which  was  that 
the  charitable  disposition  failed,  seems  to  have  proceeded  on 
the  ground  of  the  first  gift  having  been  revoked  by  the  second; 
Wheeler  v.  Sheer y  Mos.  288 ;  and  see  7  Ves.  79 ;  also  1  M«r. 
86,  92,  93. 

Sfield?  ^'^''^'  ^^^  ^^^^  ^^  ^^^*  ^-  ^«^*«'*>W>  2  Atk.  562,  in  which  a  dif- 
ferent determination  was  come  to,  is  in  some  degree  distinguish* 
able  from  the  former ;  but  as  it  has  been  so  fully  gone  into  before, 
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it  will  be  unnecessary  to  travel  over  the  same  ground  upon  the 
present  occasion ;  see  ante  p.  225 — 231. 

We  have  next  the  case  of  a  residue  bequeathed  for  "  such  Veiej  t.  Jam- 
charitable  or  pubUc  uses  or  purposes,  |)^«on  or  persons  or 
otherwise,'^  as  the  testator  might  by  any  codicil  appoint ;  and  in 
defiiult  of  and  subject  to  an  appointment  upon  trust  for  *'  such 
charitable  or  public  purposes  as  the  laws  of  the  land  would  ad- 
mit of,  or  to  any  person  or  persons,  and  in  such  shares  and 
{NToportions,  sort,  manner  and  form'*  as  the  executors  should 
think  fit.  Here  the  executors  were  considered  to  be  invested 
with  the  most  uncontrolled  discretion,  and  as  being  under  no 
obligation  to  devote  any  part  of  the  property  to  charity :  and 
therefore  the  court,  it  was  held,  had  no  power  to  do  so ;  Vezey 
T.  Jamson^  1  Sim.  &  Stu.  69. 

Very  similar  to  the  last  case  is  one  in  which  a  testator  left  to  his  Down  ▼.  Wor- 
Imstees  and  executors  his  residuary  personal  estate,  "  to  settle  "^'* 
such  part  thereof  either  to  or  for  charitable  or  pious  purposes  at 
their  discretion  or  otherwise'*  for  the  separate  benefit  of  his 
sister  and  her  children.  The  trustees  exercised  their  authority 
partly  for  the  benefit  of  charity,  and  partly  for  that  of  the  sister 
and  children  ;  leaving  however  a  sum  of  money  unappropriated. 
This  was  held  to  belong  to  the  next  of  kin,  the  trustees  having 
a  personal  discretion  with  respect  to  the  application  of  the  fund, 
so  that  as  to  the  unappropriated  part  there  was  no  disposition 
in  favor  of  charity ;  Down  v.  Worrall,  1  Myl.  &  K.  561. 

So  also  in  a  late  case  before  the  present  Lord  Chancellor,  Eiiis  v.  Selby. 
where  the  expression  was  **  such  charitable  or  other  purposes" 
as  the  trustees  should  think  fit,  the  bequest  was  of  course  held 
to  fail ;  EUis  v.  Selby,  1  Myl.  &  Craig.  286. 


There  is  another  description  of  gift  however,  which  more  fi-e-  where  the 


ex- 


ouently  comes  under  discussion  than  that  which  we  have  just  f^^^^^  ^ 

^  •'  ^         too  compreheD" 

been  considering.     The  difficulty  here  arises,  not  as   in  the  Mveoraream- 

,  biguous. 

foimer  cases  from  the  circumstance  of  charitable  uses  being  ex- 
pfessly  mentioned  and  coupled  with  others  of  a  difierent  nature, 
but  firom  the  circumstance  of  the  terms  employed  being  either 
of  that  comprehensive  character  as  to  produce  the  same  efiect, 


meats  u 
case 
V.  Yeale. 
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or  of  such  ambiguous  import  as  to  render  it  uncertidn  what  the 
intention  may  have  been. 
Gift  for  imr-  In  the  first  ease  of  this  sort,  a  testator  bequeathed  a  fund  to 

te'irnj  to^.  be  «  from  time  to  time  for  ever  applied  in  the  purchasing  of  suck 
m^  virtue  and  looks,  as,  by  a  proper  disposition  of  them  under  the  following 
happiness  of       directions,  might  have  a  tendency  to  promote  the  interests  of 

virtue  and  religion  and  the  happiness  of  mankind,  the  same  to 
be  disposed  of  in  Great  Britain  or  in  any  other  part  of  tbe 
British  dominions:  this  charitable  design  to  be  executed  by 
and  under  the  direction  or  superintendency  of  such  persons 
and  under  such  rules  and  regulations,  as  by  any  decree  or  order 
of  the  high  court  of  Chancery  should  from  time  to  time  be 
directed  in  that  behalf;"  Brown  v."  Yeale,  7  Ves.  50.  n.  (e)  This 
object  seems  to  have  been  held  by  Lord  Thurlow  so  vague  that 
it  could  not  be  executed ;  see  10  Yes.  533. 
Various  com-         The  decision  however  has  not  been  approved  of.     Sir  Wm. 

'9  upon 

of  Brown  Grant  speaking  of  this  case  has  said,  ^'  There  was  ground  for 
contending  that  the  particular  purpose  specified  was  charitable 
in  itself  according  to  the  decisions  of  this  court,  and  it  was  de- 
scribed by  the  testator  as  a  charitable  design  ;*'  9  Ves.  406. 

Lord  Eldon  also  has  observed,  ^^  In  Brown  v.   Yeatt  Lord 
Thurlow  did  not  explain  himself  fully.     The  words  were  loose 
enough ;  and  I  remember  Lord  Thurlow  said,  in  the  course  of 
the  argument,  he  did  not  know  what  books  had  a  tendency  to 
promote  the  happiness  of  mankind.     But  the  testator  having 
looked  to  virtue  and  religion,  and  connected  them  with  the 
description  of  his  purpose  as  a  charitable  purpose,  and  left  the 
execution  to  this  court,  I  should  question  whether  he  should 
not  have  been  understood  to  intend,  upon  the  whole,  such  pur- 
pose as  in  the  meaning  of  this  court  would  be  charitable.**    And 
again  "  I  should  have  been  disposed  to  say  that  where  such  a 
purpose  was  expressed,  it  was  not  a  strained  construction  to 
hold  that  the  happiness  of  mankind  intended  was  that  to  be 
promoted  by  the  circulation  of  religious  and  virtuous  learning: 
and  the  testator  having  stated  that  to  be  the  charitable  purpose, 
which  unquestionably  was  so,  the  distribution  of  books  for  the 
promotion  of  religion,  the  court  might  have  so  understood  him; 
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and  the  testator  having  not  only  called  it  charitable,  but  dele- 
gated the  execution  to  this  court,  ought  to  have  been  taken  to 
have  meant  that ;"  10  Ves.  534,  540.  And  see  the  bequest  con- 
tained in  Att.  Gen.  v.  Stepney^  with  the  decision  thereon,  10 
Ves.  22- 

Next  followed  a  case  wherein  a  testatrix  bequeathed  all  her  Trust  for  ob- 
personal  estate  to  the  Bishop  of  Durham,  his  executors  &c.  ience^andUber- 
upon  trust,  after  payment  of  debts  and  legacies,  *'  to  dispose  of  ^^^^' 
the  ultimate  residue  to  such  objects  of  benevolence  and  liber- 
aUty  as  the  Bishop  of  Durham  in  his  own  discretion  should 
most  approve  of.*'  The  words  here  used  by  the  testatrix,  be- 
nevolence and  liberality,  were  considered  to  comprise  charity 
and  charitable  purposes,  but  not  as  being  synonymous  :  on  the 
contrary  those  words  would  embrace  numberless  objects  which 
are  not  in  the  eye  of  the  court  deemed  to  be  charitable ;  and 
inasmuch  as  the  trust  might  be  completely  executed  without 
bestowing  any  part  of  the  residue  upon  purposes  strictly  chari- 
table, it  could  not  be  said  that  the  gift  was  one  to  charity. 
The  trust  was  too  indefinite  to  be  executed  by  the  court,  and 
therefore  failed.  This  view  of  the  subject  was  taken  both  by 
Sir  Wm.  Grant  and  Lord  Eldon,  Morice  v.  Bishop  of  Durham, 
9  Ves.  399;   10  Ves.  522. 

The  same  determination  was  come  to  by  Sir  Wm.  Grant  in  a  For  benevolent 
subsequent  case,  where  the  expression  was  **  benevolent  pur-  P^T**^***- 
poses;**  from  which  we  learn,  as  his  Honor  himself  tells  us,  that  in 
the  former  case  it  was  not  merely  the  addition  of  the  word 
liberality  that  rendered  the  trust  uncertain ;  James  v.  Allen, 
3  Men  17. 

Where  however  a  residue  was  given  to  trustees,  upon  trust  to  For  chariuble 
dispose  of  the  same  in  such  charitable  and  benevolent  purposes  purpoies. 
as  one  of  the  trustees  should  direct,  it  was  decreed  by  Sir 
John  Leach,  V.  C,  that  the  whole  residue,  and  not  merely  a 
moiety,  should  be  applied  as  such  trustee  should  point  out  by  a 
scheme  to  be  laid  before  and  settled  by  the  Master;  probably  on 
the  ground  that  the  word  benevolent,  being  used  in  conjunction 
with  that  of  charitable,  ought  to  be  construed  with  some  reference 
to  its  context ;  of  which  more  anon  ;  Jemmit  v.  FerrHl,  Amb. 
585,  n.  (Blunt's  Edit.) 
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In  aid  of  an  in-       There  may  be  cited  also  a  case  which  came  firom  the  courts 

■titution  for  *' 

charitable  and     of  Scotland  before  the  House  of  Lords,  in  which  a  testatrix 
po^.    ^  ^^ "  appointed  the  residue  of  her  estate  to  be  applied  by  trustees, 

in  aid  of  the  institution  for  charitable  and  benevolent  purpoaei 
established,  or  to  be  established  in  the  city  of  Glasgow  or  id 
neighbourhood.     Here  it  should  seem  that  the  term,  bene?o- 
lent,  could  not  bear  any  other  meaning  than  that  of  charitaU^ 
being  employed  in  connection  with  a  public  institution.    It 
was  therefore  a  mere  redundancy  of  expression,  and  did  not 
communicate  any  ambiguity  to  the  gift,  which  was  accordingly 
upheld.     Hill  v.  Bums,  cited  2  Dow.  &  Clark.  101. 
For  benevolent       In  a  still  more  recent  case,  that  of  Williams  v.  Kershaw,  i 
religions  purpo-  testator  bequeathed  the  residue  of  his  personal  estate  to  trus- 
tees, upon  trust  to  apply  the  interest  and  produce  thereof  *'  to 
and  for  such  benevolent,  charitable,  and  religious  purposes  ii 
they,  in  their  discretion,  should  think  most  advantageous  and 
beneficial,  and  to  and  for  no  other  use,  trust,  intent,  or  purpoM 
whatsoever."    The  cause  was  heard  before  Sir  C.  C.  Pejjt 
when  sitting  at  the  Rolls,  although  judgment  was  not  delivered 
until  after  his  Honor's  elevation  to  the  wool-sack,  (a)    The  case 
is  not  yet  reported,  but  is  to  be  found  noticed  upon  two  occi- 
sions,  once  by  the  present  M.  R.,  Lord  Langdale,  and  once  hj 
Lord  Cottenham  himself.     It  is  difficult,  however,  to  collect 
what  was  the  real  opinion  of  the  learned  judge.     He  is  repre- 
sented by  Lord  Langdale  as  considering  that  the  words  of  the 
bequest  were  to  be  taken,  not  conjointly,  but  in  a  distributife 
sense,  and  as  being  of  opinion  that  they  were  too  vague  to 
raise  a  charitable  trust,  which  could  be  carried  into  execution 
by  the  court     To  this  representation  the  following  note  is  sub- 
joined by  the  reporter.     *'  The  words  of  Lord  Cottenham  as 
to  this  point  were  as  follows : — '  Did  he  (the  testator)  mean  that 
there  should  be  no  application  of  any  (b)  fund  to  any  but  reli- 

(a)  It  has  been  decided  that  the  all  parties ;  Reece  v.  Reece,  1  MyL 

Lord  Chancellor  has  no  jurisdiction  &  Craig,  372. 
to  alter  or  vary,  upon  a  discussion         (b)  Qtutre,  whether  it  was  not 

of  the  minutes,  a  decree  made  by  "snj  part  of  the  fimd''  which 

himself  as  Master  of  the  Rolls,  ex-  here  intended  to  be  designated  ? 
cept,  of  course,  with  the  consent  of 
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gious  purposes  ?  Such  is  not  the  natural  meaning  of  the  words, 
or  the  apparent  intention  of  the  testator.  He  intended  to  re- 
strain the  discretion  of  his  trustees  only  within  the  limits  of 
what  was  benevolent,  or  charitable,  or  religious.  The  option 
in  the  present  case  makes  the  gift  bad,  not  because  illegal,  but 
because  it  introduces  a  generality  which  deprives  it  of  its 
character  of  a  charity  legacy,  and  makes  it  impossible  for  this 
court  to  execute  it ;' "  1  Keen,  232,  and  note.  When  Lord  Cot- 
tenham  comes  to  speak  of  his  own  decision  he  merely  says, 
after  giving  the  words  of  the  bequest,  **  I  came  to  the  conclu- 
sion that  those  words  were  not  to  be  (a)  used  in  the  conjunc- 
tive," 1  Myl.  &  Craig.  298. 

Attending  to  these  scraps  and  gleanings,  as  it  were,  of  his  Ezaminatioii  of 
Lordship's  judgment,  we  may  infer  from  his  inquiry — whether  it  wilUamt  v?  "* 
could  have  been  intended  that  the  fund  should  be  applied  to  ^«"*»*^* 
none  but  religious  purposes — that  he  was  replying  to  some 
argument  which  had  been  urged  by  counsel.  The  argument 
was  probably  of  this  sort :  that  as  the  testator  had  linked  the 
■ereral  expressions,  giving  a  character  to  the  purposes  he  had 
in  view,  by  a  conjunctive  preposition,  he  must  be  supposed  to 
have  intended  that  they  should,  as  so  many  requisites,  all  meet 
together.  It  would  follow  from  thence,  that  the  trustees  would 
have  been  precluded  from  selecting  any  purpose,  which  was 
not  at  once  benevolent  and  charitable  and  religious ;  or  ex- 
dading  the  two  former,  for  it  comes  to  that,  which  was  not  of 
this  last  description.  We  have  seen  that  the  term  benevolent 
is  in  ordinary  cases  of  very  extensive  import;  it  embraces  all 
those  purposes  to  which  the  expression  charitable  is  appro- 
{Miated  by  the  court;  but  it  also  takes  in  much  more :  therefore 
although  every  purpose  which  is  charitable  is  at  the  same  time 


(a)  The  words  "to  be"  ought, it 
•hofold  seem,  to  have  been  omitted, 
such  omission  being  required  ap- 
parently by  the  sense  of  the  pas- 
sage, the  meaninf(  it  is  apprehended 
being  that  those  words  were  not 
used   in   the   conjunctive    hy  the 


testator.  If  this  conjecture  be  not 
the  right  one,  then  the  mistake  is 
in  the  word  "  used/'  and  the  pas- 
sage should  run  thus  : — that  those 
words  were  not  to  be  understood 
(or  some  other  equivalent '  expres- 
sion) in  the  conjunctive. 
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benevolent,  they  are  not  convertible  terms.     The  same  ob- 
servation applies  to  the  expressions  charitable  and  religious: 
the  encouragement  of  religion  is  a  branch  of  charity,  and  every 
purpose  which  can  be  considered  of  a  religious  tendency  is  also 
deemed  to  be  charitable  ;  but  then  the  two  expressions  are  not 
equally  large,  since  there  are  very  many  charitable  purposes 
which  cannot  by  any  means  be  brought  within  the  denomina- 
tion of  religious.     As  therefore  this  last  term  is  the  least  com- 
prehensive of  the  three,  it  is  evident  that  if  they  are  severally  to 
be  predicated  of  the  same  object,  and  the  character  of  the  pur- 
pose is  to  be  a  combination  of  all,  it  must  be  that  which  is  to 
govern  the  selection.     For  as  all  benevolent  purposes  are  not 
charitable  and  as  all  charitable  purposes  are  not  religious,  bat 
as  on  the  other  hand  there  is  no  religious  purpose  which  is 
not  charitable,  and  no  charitable  purpose  which  is  not  beneTO- 
lent,  the   inquiry  will  necessarily  be  whether  the  particulir 
purpose  in  view  be  or  be  not  religious,  because  if  religious  there 
can  be  no  question  but  that  it  will  be  both  charitable  and  be- 
nevolent likewise.     In  this  way  Lord  Cottenham's  omission  to 
notice  any  but  religious  purposes,  in  the  question  put  by  him 
respecting  the  testator's  meaning,  is  sufEciendy  accounted  for. 
In  answer  to  that  question  he  contends,  very  properly  it  is 
conceived,  that  no  such  restricted  intention  could  be  attributed 
to  the  testator. 

But  in  getting  over  this  difficulty,  it  is  only  to  meet  widi 
another.     The  second  passage  which  is  given  from  his  Lord- 
ship's judgment,  coupled  with  what  afterwards  fell  from  him- 
self and   Lord   Langdale,   renders   it  doubtful,   whether  be 
wished  to  express  an  opinion  that  the  trustees,  consistently 
with  the  testator's  intention,  might  have  appropriated  part  of 
the  property  to  purposes  of  benevolence,  part  to  purposes  of 
charity,  and  other  part  to  purposes  of  religion,  or  whether  he 
designed  to  intimate  that  they  might,  without  deviathig  from 
that  intention,  devote  the  whole  property  to  any  one  of  those 
purposes  to  the  exclusion  of  the  others.     The  expression  made 
use  of  by  Lord  Langdale,  that  the  words  were  to  be  taken  in 
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a  distributive  sense^  appears  rather  to  favor  the  latter  interpre- 
tation ;  while  the  observation  contained  in  the  second  passage, 
just  referred  to,  that  the  option  introduces  a  generality  into  the 
gift  which  deprives  it  of  its  character  of  a  charity  legacy  seems 
applicable  to  the  latter  view. 

That  this  last  conjecture  is  not,  as  might  be  supposed,  al- 
together fanciful  we  proceed  to  shew.  The  generality  spoken 
of  can  scarcely  be  any  other  than  a  generality  attaching  to  the 
whole  gift.  For  if  the  property  had  necessarily  to  be  divided 
among  ali  the  purposes  specified,  there  could  by  no  possibility 
have  been  any  generality,  according  to  the  sense  in  which  the 
writer  understands  the  term,  as  respects  two  of  these  purposes 
out  of  the  three.  The  shares  to  be  taken  by  each  would,  it  is 
true,  be  unascertained ;  but,  apart  from  the  uncertainty  thence 
arising,  there  would  at  all  events  be  a  valid  gifl  to  religious 
purposes,  and  a  valid  gifl  to  charitable  purposes,  whatever 
generality  might  attend  the  disposition  to  purposes  of  benevo- 
lence, (a)  Considering  therefore  the  term,  so  used,  to  be  inappro- 
priate as  respects  the  first  view  of  the  subject,  some  sanction 
appears  to  be  afforded  for  the  notion  that  the  second  was  the 
one  entertained.  Even  the  latter  part  of  Lord  Langdale*s 
statement  seems  to  point  the  same  way,  for  he  says  that  the 
words  of  the  bequest  were  considered  too  vague  to  raise  a 
charitable  trust.  Now  as  the  gifl  was  declared  altogether  void, 
this  vagueness  must,  one  should  think,  have  been  considered  as 
attaching  upon  the  whole  disposition :  and  if  so  it  must  have 
been  an  indefiniteness  of  purpose,  and  not  merely  an  uncertainty 
with  respect  to  the  amount  of  the  shares. 

The  possibility  of  this  conclusion  being  right  however  can 
only  be  admitted  with  considerable  hesitation,  such  a  construc- 
tion appearing  to  be  so  perfectly  gratuitous  and  unwarranted. 
For  what  is  it  but  to  substitute  a  disjunctive  construction  for  a 

(a)  It  may  here  be  mentioned,  religious  and  charitable  institutions 

tlioiigb  it  did  not  require  a  modem  and  purposes"  as  should  be  se- 

decision  to  inform  as  on  so  plain  a  lected  by  trustees,  was  a  good  cha- 

pointy  that  it  has  recently  been  ad-  ritable  bequest ;  Baker  v.  Sutton, 

judged  that  a  bequest  "  for  such  1  Keen,  224. 

u 
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conjunctive  one,  without  a  single  circumstance  to  justify  the 
change.  The  word  "  and"  has  sometimes  been  construed  "or," 
and  the  word  "  or"  sometimes  "  and,"  where  the  alteration  has 
been  required  in  order  to  sustain  the  disposition  or  further  the 
general  views  of  the  testator ;  but  there  is  not,  the  author  ven- 
tures to  affirm,  a  single  decision  to  be  found  from  the  earliest 
report  in  the  reign  of  Henry  the  3rd  down  to  the  present  time, 
in  which  this  mode  of  construction  has  ever  been  resorted  to 
where  the  consequence  must  have  been  the  destruction  of  the 
gift.     It  would  be  contrary  to  every  principle. 

Let  us  now  return  to  the  first  mode  of  interpreting  the  pas- 
sage in  question,  and  which  after  all  it  is  apprehended  (not  in- 
deed from  the  apparent  sense  of  the  words  but  because  the 
other  mode  appears  to  be  so  highly  improbable)  must  have  been 
that  which  was  adopted  by  the  court.  If  so,  we  may  per- 
haps conclude  that  the  uncertainty  in  the  quantum  of  the  shares 
must  have  been  looked  upon  as  the  vitiating  circumstance.  To 
this  point  at  all  events  the  present  observations  will  be  directed. 
Considering  the  gift  then  as  one  which  had  to  be  applied  to 
three  several  purposes,  two  of  them  free  from  objection,  the 
question  will  be  whether  it  ought  to  have  been  declared  void, 
because  the  quantum  to  be  appropriated  to  each  happened  to 
have  been  left  undetermined  by  the  testator.  If  the  author  has 
correctly  read  the  case  of  Att.  Gen.  v.  Boyley,  it  furnishes  an 
answer  to  this  question.  In  that  case,  as  already  stated,  the 
entire  property  was  not  devoted  to  purposes  of  charity ;  but  was 
given  partly  to  the  testator*s  relations  and  partly  to  charitable 
purposes,  without  however  defining  the  proportions  to  be  taken 
by  each.  Now  what  said  the  court, — that  it  would  cut  the  dif- 
ficulty by  a  sort  of  technical  rule,  that  equality  is  equity  :  and 
the  subject  was  accordingly  divided  into  equal  moieties ;  one 
moiety  being  given  to  the  relations,  and  the  other  to  such  cha- 
ritable uses  as  the  court  itself  should  appoint. 

"  In  Moggridge  v.  Thackwell,*'  to  make  use  of  Lord  Eldon's 
own  words,  "  the  same  difficulty  occurred  as  to  tlie  {M'oportiooB. 
There,  the  testatrix  herself  recommended  certain  purposes,  leav- 
ing it  to  her  trustee  to  name  others  according  to  his  own  discie- 
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tion.  It  was  in  the  contemplation  of  that  testatrix  that  other  ob- 
jects should  be  adopted  besides  those  which  she  had  herself 
pointed  out.  Then,  how  could  it  be  known  in  what  proportions 
she  meant  that  the  objects  she  had  so  pointed  out  should  be 
benefited?"  It  may  be  said  that  the  whole  property  was  here 
given  to  charity;  but  admitting  that  to  be  so,  it  is  proved  by 
the  case  of  Att.  Gen,  v.  Doyley  that  the  circumstance  is  imma- 
terial, the  same  principle  applying  whether  other  objects  are 
admitted  to  participate  with  the  charity  or  not.  Nay  it  is 
equally  applictible  in  the  case  of  private  individuals,  as  we  shall 
perceive  from  what  was  said  by  Lord  Eldon  in  continuation  of 
the  remarks  comprised  in  the  foregoing  extract.  Still  alluding 
to  Moggridge  v.  Thackwell,  and  speaking  of  it  in  reference  to 
the  case  he  was  then  deciding,  that  of  Mills  v.  Farmer y  he  goes 
on  to  say — "  Can  the  word  *  divide '  (a  word  which  does  not 
necessarily  imply  equality  of  division)  constitute  such  a  differ- 
ence between  that  case  and  this,  as  that,  because  the  testator 
directed  his  property  to  be  *  divided'  for  the  purposes  which  he 
had  named  and  those  which  he  intended  to  name,  he  must  be 
taken  to  have  meant  that  his  property  should  not  go  to  those 
which  he  has  named  unless  he  should  thereafter  name  others 
also  ?  I  doubt,  even  in  the  case  of  individual  legatees,  whether 
this  would  be  the  right  construction.  A  testator  says,  '  I  give 
to  A.  and  B.,  and  such  other  persons  as  I  shall  name  here- 
after.' He  has  therefore  designated  A.  and  B.  as  particular 
objects  of  his  bounty ;  and  it  would  be  putting  a  very  forced 
construction  upon  his  meaning  to  infer  that  he  intended  to  say, 
'  I  do  not  give  to  A.  and  B.  unless  I  shall  name  certain  other 
persons  hereafter;'"  1  Mer.  102,3;  and  see  ibid.  65.  79. 

But  in  addition  to  Att.  Gen.  v.  Doyley  we  may  mention  a 
case  before  Lord  Northington,  which  has  a  considerable  bear- 
ing on  the  subject.  A  testatrix  before  the  statute  devised  a 
freehold  estate  to  he^  husband,  directing  him  to  settle  the  same 
to  pay  a  sum  not  exceeding  £100  per  annum,  after  his  death, 
for  the  benefit  of  the  poorer  people  of  a  parish :  and  after  his 
decease  she  gave  the  estate  to  another  person  in  tail.  The 
husband  appointed  sums  less  than  the  £100  per  annum;  and 

u2 
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Consiaeration     althouffh  it  was  held  that  the  amount  to  be  appointed  was  dis- 

of  Williams  V.  ....  ,       .  , 

Kenhaw  cod-  cretionary  in  him  and  could  not  be  increased  to  the  maximum 
which  he  was  restricted  from  exceeding,  yet  it  was  at  the  same 
time  said  by  Lord  Northington,  in  reply  to  an  argument  of 
counsel,  that  if  nothing  had  been  settled,  he  should  have  re- 
ferred it  to  the  Master  to  make  a  settlement,  and  directed  him 
to  inquire  what  sum  was  proper  to  be  settled,  regard  being  had 
to  the  estate  devised  and  the  circumstances  and  exigencies  of 
the  poor;  ^tt.  Gen.  v.  Bradley,  1  Eden,  482. 

Will  it  be  contended  then,  that  because  one  of  the  purposes 
in  the  present  case  happens  to  be  had,  the  others  are  so  mixed 
up  with  it  as  to  be  bad  likewise  ?  No  possible  reason  could,  it 
is  conceived,  be  urged  for  any  such  construction.  Admitting 
the  gift  of  one  share  to  be  ineffectual,  the  next  of  kin  would  of 
course  take  that  share ;  and  so  taking  it,  why  should  not  the 
same  principle  be  applied  as  between  them  and  the  charities,  as 
was  applied  between  the  relations  and  the  charity  in  the  case  of 
j^tL  Gen,  v.  Doyley  ?  That  it  would,  we  may  infer  from 
another  passage  of  Lord  Eldon's  judgment  in  Mills  v.  Farmer^ 
immediately  following  the  last  extract :  "  Then  are  the  next  of 
kin  to  be  substituted  in  the  place  of  those  other  charities  which 
the  testator  intended  to  name,  so  as  to  take  in  any,  and  (if  in 
any)  in  what  proportions,  together  with  the  charities  which  he 
has  named.  It  is  evident,'*  his  Lordship  continues,  ''  that  this 
latter  question  does  not  arise,  supposing  the  testator  to  have 
effectually  devoted  the  whole  of  his  residue  to  charity."  We 
may  collect  from  these  few  words,  that  the  next  of  kin  so  far 
from  taking  the  whole  fund  might  themselves  be  excluded  in 
certain  cases :  so  that  we  get  rid  of  any  notion  that  by  the 
failure  of  one  purpose  the  others  might  be  affected. 

There  is  one  view  of  the  bequest  which  occurs  to  the  writer 
upon  which  it  may  be  as  well  to  make  one  or  two  observations. 
The  words  it  will  be  recollected  are  "  benevolent,  charitable, 
and  religious."  Now  in  Morice  v.  Bishop  of  Durham,  it  was 
contended  that  although  the  term  ^'  liberality "  is  certainly 
loose,  yet  that  the  term  '^  benevolence  "  has  not  the  same  lati- 
tude ;  but  that  in  one  sense  of  the  word  it  denotes  '* charity," 
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and  is  so  defined  by  Doctor  Johnson,  (a)  Such  then  being  the 
case«  tlie  present  bequest  seems  open  to  the  remark  that  the 
term  benevolent,  being  a  word  which  has  several  significations, 
ought  to  be  construed  with  reference  to  its  context.  In  this 
mode  of  interpretation  its  meaning  might  possibly  be  confined 
^o  that  of  charitable  :  and  then,  in  answer  to  the  objection  that 
it  would  thus  be  rendered  not  more  comprehensive  and  so 
synonymous  with  the  very  word  charitable  as  employed  by  the 
testator,  it  might  be  said  that  the  design  of  making  use  of  both 
expressions  was  to  shew  that  the  most  extensive  system  of 
charity  was  intended  to  be  described.  No  stress  however  is 
laid  upon  this  argument,  since  it  scarcely  seems  capable  of  being 
sustained.  Still  it  is  not  without  its  claims  to  attention,  espe- 
cially considering  the  cases  oiJemmit  v.  Verril  and  Hills.  Bums 
(stated  sup.  p.  286,)  for  which  reason  it  has  appeared  preferable 
that  some  notice  should  be  taken  of  it,  rather  than  leave  it  in 
doubt  whether  it  was  adverted  to  at  all. 

Looking  then  to  the  whole  of  these  remarks,  and  admitting  that 
the  determination  is  right  as  respects  one-third  of  the  property  ; 
still,  with  regard  to  the  other  two-thirds,  the  almost  inevitable  con- 
clusion seems  to  be  that  the  judgment  pronounced  at  the  Rolls 
cannot  be  supported  as  law.  The  grounds  of  this  conclusion  (to 
give  a  summary  of  the  author's  ideas  on  the  subject)  are  these,  that 
the  decision  in  Williams  v.  Kershaw  appears  to  be  opposed  to 
the  cases  of  Att,  Gen.  v.  Doyley^  of  Aloggridge  v.  Thackwell, 
and  of  Att.  Gen.  v.  Bradley,  as  well  as  to  the  general  course 
of  observation  adopted  upon  several  occasions,  not  only  by 
Lord  Eldon,  but  also  by  other  judges. 


(a)  There  are  in  fact  three  gene- 
ral significations  given  to  the  word 
by  Dr.  Johnson :  the  first  denotes 
feeling;  the  second  the  result  of  that 
feeling ;  and  the  third  a  particular 
technical  modification  of  the  last. 
The  two  former  he  again  sub- 
divides. The  following  is  his  ar- 
rangement.— 1.  Disposition  to  do 
good,  kindness,  chanty,  good  will. 
3.  The  good  done,  the  chanty 
given.     3.   A    kind    of   tax. — In 


Morice  v.  Bishop  of  Durham, 
notice  was  taken  merely  of  the  first 
branch  of  this  division,  which  is 
manifestly  descriptive  of  affections 
of  the  mind  or  heart  only,  and  such 
is  in  truth  its  proper  meaning. 
In  the  case  just  mentioned,  how- 
ever, it  was  the  second  branch  of 
the  division  which  was  intended  to 
he  referred  to,  and  commented 
upon  in  the  argument. 
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Authority  to  From  this  case  we  turn  to  one  in  which  a  testator,  reciting 

charities  and      **  ^^*  there  might  be  services  done  by  different  people,  and  that 
benefactions       divers  small  sums,  charities,  and  benefactions  had  been  G^ven  and 

bestowed  by  ^  ^  ^  ^ 

the  tesutor  and  paid  by  him  and  his  late  brothers,  authorized  and  empowered  his 

trustees  to  pay  and  satisfy  such  person  and  persons  for  such  ser- 
vices when  performed,  and  to  continue  such  charities  and  bene- 
factions, or  to  bestow  any  other,  as  they  in  their  discretion  should 
think  fit :  provided  the  same  did  not  exceed  in  the  whole  the  sum 
of  £1000."  The  case  was  brought  before  Lord  Alvanley,  who 
held  that  he  could  not  establish  such  a  charity.  "  How  long," 
asked  his  Lordship, "  was  the  charity  to  be  ?  The  testator  was  an 
annual  subscriber  as  long  as  he  pleased.  He  meant  to  recommend 
only  ;  it  was  not  mandatory.  The  words  are  '  authorize  and 
empower.'  It  was  to  exempt  the  trustees  from  being  called  to 
account  for  doing  it ;"   Coxe  v.  Basset,  3  Ves,  157,  164. 

^*kp°h'"°'^*^  Before  making  any  remarks  upon  this  case  we  will  notice 
buted  in  private  another  in  which  a  testator,  having  just  before  made  an  appoint- 
ment of  executors,  concluded  his  will  thus :  "  In  case  there  is 
any  money  remaining,  I  should  wish  it  to  be  given  in  private 
charity''  Sir  Thomas  Plumer,  M.  R.,  held  that  this  bequest 
was  too  indefinite  to  be  executed.  "  There  is  no  case,"  he 
observed,  "in  which  private  charity  has  been  made  the  subject 
of  disposal  in  the  crown,  or  been  acted  upon  by  this  court 
The  charities  recognised  by  this  court  are  public  in  their  nature; 
they  are  such  as  the  court  can  see  to  the  execution  of.  In 
this  case  (he  difference  is  obvious  ;  if  a  party  is  to  execute  the 
purpose  of  this  testator,  he  cannot  give  to  public  charities  ;  the 
disposition  must  be  confined  to  private  charity.  In  what  respect 
does  private  charity  differ  fi*om  benevolence  ?  Assisting  indivi- 
duals in  distress  is  private  charity  ;  but  how  can  such  a  charity 
be  executed  by  the  court,  or  by  the  crown  ?  In  all  cases  the 
general  principle  is  that  the  trust  must  be  of  such  a  tangible 
nature  as  that  the  court  can  deal  with  it ;  when  it  is  mixed  with 
general  moral  duty  it  is  not  the  subject  of  the  jurisdiction  of  a 
Court  of  Justice.  Private  charity  is  in  its  nature  indefinite, — 
how  then  can  it  be  carried  into  execution  ?    As  a  general  pur. 
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pose  of  charity  the  object  of  this  testator  cannot  be  carried  into 
execution^  as  a  trust  it  is  not  sufficiently  specific  or  definite  ;** 
Ommanney  v.  Butcher,  Turn.  &  Russ.  260,  273. 

A  few  words  upon  this  case,  which  does  not  seem  to  furnish   Examination  of 
one  of  tlie  happiest  specimens  of  Sir  Thomas  Plumer's  judicial   omma^nev  v. 
reasoning.     In  the  first  place  then,  it  is  not  quite  accurate  to   l^«tcher. 
say  that  private  charity  had  never  been  recognised  or  acted 
upon  by  the  court.     For  we  shall  presently  see,  that  payment 
of  a  bequest,  directed  to  be  partly  expended  in  private  charity, 
had  deen  decreed  in  two  several  cases ;  the  first  of  which  was 
determined   some  fourteen    or   fifteen  years,  and  the   second 
between  four  and  five  years  previously. 

Looking  to  the  former  of  these,  that  of  Waldo  v.  Caley,  we 
fund  that  although  the  court  did  not  there  assume  the  adminis- 
tration of  the  fund,  partly  by  reason  of  the  temporary  nature  of 
the  gift,  partly  in  consequence  of  its  continuous  and  varying 
application,  and  in  some  measure  perhaps  owing  to  the  character 
of  the  purposes  themselves,  yet  it  would  not  abandon  all  con- 
trol over  the  property,  but  retained  the  suit  so  as  to  keep  a 
hand  upon  the  party  to  whom  the  distribution  had  been  in- 
trusted by  the  testator.  It  is  to  be  remarked,  that  although 
the  validity  of  the  gift  was  not  called  in  question  by  the  bill, 
the  suit  having  arisen  out  of  a  dispute  between  the  widow  of 
the  testator  and  the  other  trustees  touching  the  mode  of  ad- 
ministering the  fund,  yet  as  the  latter  were  also  executors, 
whose  interest  in  seeing  that  their  testator's  estate  was  paid  or 
handed  over  to  the  persons  rightfully  entitled,  including  of  course 
the  next  of  kin,  could  not  well  have  been  overlooked,  it  does 
appear  to  be  a  very  probable  inference  from  that  circum- 
stance, coupled  with  the  nature  of  the  decree,  (founded  as  it  was 
upon  the  particular  description  and  character  of  the  charity  in- 
dicated,) that  the  mind  of  the  court  must  have  been  directed  to 
the  question,  whether  a  disposition  for  private  charity  was  valid. 
This  probability  is  increased  by  the  fact  that  Sir  Wm.  Grant, 
who  pronounced  the  decree,  took  some  days  after  the  argument 
to  deliberate  upon  his  judgment.  His  Honor *s  decision  having 
been  appealed  from,  the  matter  came  upon  an  interlocutory  ap- 
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Consideration     plication  before  Lord  Eldon,  whose  attention  was  only  so  for 

of  Oninanney 

V.  Butcher  con-  Called  to  the  bequest  as  it  was  connected  wrth  the  motion  before 
unued.  j^j^^  ^j^g  object  of  which  was  to  stay  proceedings  under  the  de- 

cree till  the  appeal  could  be  heard.  But  for  the  searching 
inquiry  therefore  to  which  every  instrument  that  came  under  his 
Lordship*s  notice  was  subjected,  we  might  fairly  enough  con- 
clude that  the  point  was  in  all  probability  not  entertained  by 
him. 

The  above  observations  are  in  great  measure  applicable  to 
the  second  case  which  has  been  referred  to,  that  of  Johnston  v. 
Swann ;  although  this  is  even  a  still  stronger  case  than  the  pre- 
ceding, the  trustees  having  it  in  their  power  to  expend  the 
whole  of  the  property  exclusively  in  private  charity. 

It  may  be  said  that  Sir  Thomas  Plumer  at  the  time  he  spoke 
had  probably  in  his  eye  the  case  of  Coxe  v.  Bassett^  or  at  all 
events  that  he  was  justified  by  that  case  to  a  certain  extent  in 
his  observation.  The  two  cases  however  appear  to  be  clearly 
distinguishable ;  for  not  only  was  there  in  Coxe  v.  Bassett  no 
actual  gift  to  charity,  every  thing  being  left,  as  Lord  Alvanley 
remarked,  in  the  discretion  of  the  trustees ;  but  various  modes 
of  application — the  payment  of  rewards  for  services  done,  the 
giving  and  paying  of  small  sums  (which  might  either  mean  by 
way  of  charity  or  not,)  of  charities,  and  also  of  benefactions, 
(which  word  seems  to  be  equivalent  to  benevolence  when  this 
latter  is  used  to  denote  an  act  done,  and  not  the  feeling  which 
gives  rise  to  the  act,) — all  these  are  thrown  together  so  as,  not- 
withstanding the  use  of  the  copulative  particle  "  and,"  to  com- 
municate the  most  indefinite  character  to  the  whole.  With 
reference  to  the  remark  made  by  Lord  Alvanley  on  the  subject 
of  the  trustees*  discretion,  it  may  not  be  out  of  place  to  state 
the  distinction  between  powers  and  trusts  as  drawn  by  L.  C.  J. 
Wilmot.  **  Powers,'*  said  that  able  judge,  "  are  never  impe- 
rative :  they  leave  the  act  to  be  done  at  the  will  of  the  party  to 
whom  they  are  given.  Trusts  are  always  imperative,  and  are 
obligatory  upon  the  conscience  of  the  party  entrusted.  This 
court  supplies  the  defective  execution  of  powers,  but  never  the 
non-execution  of  them :  for  they  are  meant  to  be  optional.    But 
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the  person^  who  creates  a  trust,  means  it  should  at  all  events  Consideration 
be  executed;"  Wilm.  Op.  &  Judg.  234.  v.  Butcher  con- 

Recurring  to  Sir  Thomas  Plumer's  argument,  we  find  him  ^^^^' 
stating  that  the  charities  recognised  by  the  court  are  of  a  public 
nature ;  thus  following  up  the  observation  we  have  just  been 
considering.  Is  then  this  representation  correct  ?  If  we  turn 
to  the  Statute  of  Charitable  Uses  we  shall  see  that  some  of  the 
objects  there  mentioned  are  of  a  private  nature,  such  as  persons 
decayed,  who  appear  to  be  the  very  persons  among  whom  pro- 
perty, given  for  purposes  of  private  charity,  would  be  distributed. 
It  will  also  be  in  the  recollection  of  the  reader,  that  a  donor's 
relations -may  be  the  objects  of  a  charitable  disposition,  and  yet 
such  a  charity  has  nothing  public  in  its  character  or  constitution  ; 
Vide  supra,  book  1 ,  chap.  2,  from  p.  33  to  p.  37.  So  we  may 
remember,^with  respect  to  bequests  for  the  erection  or  support 
of  tombs  and  monuments  for  the  families  of  the  donors,  the 
same  have  in  certain  cases  been  establised  as  charitable  or 
pious  donations ;  ibid,  p.  45 — 5 1 .  These  however  can  no  more 
be  said  to  be  public  charities  than  the  others.  Then,  again, 
can  it  be  contended,  that  if  there  is  a  gift  for  charity  or  chari- 
table purposes  generally,  that  at  least  a  portion  of  the  property 
might  not  be  expended  upon  objects  of  private  charity? 

If  no  proposition  of  that  sort  could  be  maintained,  and  that 
it  could  not  seems  tolerably  clear,  we  may  next  address  our- 
selves to  his  Honor's  inquiry  whether  private  charity  in  any 
respect  differs  from  benevolence.  This  must  of  course  depend 
upon  what  is  to  be  understood  by  the  expression  private  charity; 
for  unless  it  can  be  demonstrated  that  private  charity  means 
charity  and  something  more;  that  it  comprehends  other  objects 
than  those  which  the  term  purports  to  embrace ;  unless  this 
<:an  be  demonstrated,  the  answer  to  the  inquiry  will  be  that  the 
difierence  is  marked  and  essential — the  one  being  confined  to 
charity,  the  other  not.  It  is  precisely  the  difierence  between 
a  part  and  the  whole. 

Private  charity  appears  really  to  be  that  kind  of  charity, 
which  is  administered  in  private,  without  the  object  of  it  becom- 
ing as  it  were  mixed  up  with  and  part  of  any  public  institution. 
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Cooaideratbn  It  does  not  seem  however  to  folio w^  necessarily,  that  this  admin- 
v^fi'teh"'**^  istration  must  take  place  through  the  intervention  of  private 
tioued.  individuals,  some  of  our  public  establishments  partaking  of  a 

mixed  character.  Thus  the  Mendicity  Society,  though  a  public 
body  as  respects  the  combination  of  a  number  of  persons  for 
one  common  object,  yet  with  regard  to  the  species  of  relief 
which  it  administers  and  the  mode  in  which  that  relief  is 
afforded,  has  at  least  the  semblance  of  private  charity.  If  we 
look  at  the  ordinary  description  of  public  institutions  we  shall 
find  tliem  to  be  very  differently  constituted.  A  school  for  in- 
stance is  composed  of  the  master  and  scholars,  the  latter  being 
an  integral  part  of  the  establishment.  So  a  hospital  is  made  up 
of  the  inmates,  and  those  who  are  connected  wuth  the  institution 
together.  The  objects  of  these  charities  therefore  must  be  con- 
sidered to  partake  of  the  bounty  provided,  not  so  much  as  private 
individuals,  as  in  the  character  of  members  or  component  parts  of 
the  particular  institutions  into  which  they  happen  to  have  been 
received.  If  however  an  individual  were  desirous  of  distributing 
a  sum  of  money  in  private  charity,  but  not  knowing  himself  a 
sufficient  number  of  families  in  distress  were  to  depute  the  dis- 
tribution of  it  to  the  Mendicity  Society,  the  relief  afforded  would 
not  the  less  it  is  apprehended  be  private  charity,  because  thai 
institution  happened  to  be  the  hand  or  channel  by  or  through 
which  it  was  administered.  In  fact  the  Society  seems  to  be 
constituted  for  the  sole  purpose  of  dealing  out  the  private  chari^ 
of  those,  who  have  not  the  time  or  opportunity  of  examining  and 
ascertaining  for  themselves  who  may  be  deserving  objects  and 
who  are  not. 

In  conclusion  it  may  be  remarked,  that  should  the  above 
observations  be  well  founded,  the  refusal  of  the  court  to  uphold  a 
disposition,  such  as  that  we  are  considering,  can  only  be  justified 
upon  the  ground  of  extreme  difficulty  in  the  application  of  the 
property.  Without  venturing  to  offer  an  opinion  whether  that 
reason  is  sufficient,  it  does  appear  to  the  writer  that  Sir  Thomas 
Plumer's  decision  is  one  which  requires  confirniaUon,  before  it 
can  be  admitted  as  an  established  proposition  that  a  gift  for 
private  charity  ought  not  to  be  sustained. 
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Having  said  thus  much,  we  now  pass  to  those  cases  in  which   Cases  in  which 
jroperty^  directed  to  be  partly  expended  in  private  charity,  has  been  joined 
>een  so  applied.    These  cases,  and  one  of  them  is  since  Om-  "^^^^^^   *^ 
nanney  v.   Butcher^   have    determined   (whether  rightly    or 
mrongly  we  shall  not  stay  to  inquire)  that  if  private  is  joined 
rith  public  charity,  the  gift  will  not  be  avoided  either  in  the 
rhole  or  in  part  on  the  ground  of  uncertainty. 

In  the  leading  case  on  this  subject,  a  testator  directed  and  Gift  for  pro- 
iesired  that  his  wife  should,  with  the  advice  and  assistance  of  ble  purposes  as 
tis  trustees,  yearly  during  her  life  expend  one  moiety  of  the  privaS!  **^  ** 
ncome  arising  from  his  personal  estate  '^  in  promoting  charitable 
nirposes,  as  well  those  of  a  public  as  of  a  private  nature^  and 
sore  especially  in  relieving  such  distressed  persons,  either  the 
ridows  or  children  of  poor  clergymen  or  otherwise,  as  his  wife 
hould  judge  most  worthy  and  deserving  objects,  giving  a  pre- 
erence  always  to  poor  relations.  The  entire  bequest  was  upheld ; 
Valdo  V.  Caley,  16  Ves.  206. 

Here  it  will  be  seen  that  it  was  made  obligatory  on  the  trus- 
se  to  distribute  the  property  both  in  public  and  in  private 
harities.  The  following  cases  will  be  found  to  differ  from 
Valdo  V.  Caley  in  that  respect ;  the  trustees,  though  not  pre- 
luded from  selecting  both,  being  invested  with  an  option  of 
pplying  the  fund  either  to  the  one  or  the  other. 

A  testator,  after  disposing  of  large  sums  for  different  chari-  For  the  benefit 
ible  purposes,  bequeathed  the  residue  of  his  personal  estate   pri?"te  ch^- 
>  trustees,  (who  were  also  executors,)  "  upon  trust  to  pay  and  *»«»• 
pply  the  same,  within  two  years  next  after  his  decease,  for  the 
enefit  of  such  public  or  private  charities  as  they  in  their  dis- 
retion  might  think  fit,  and  (amongst  others)  to  establish  a  life- 
oat  for  the  use  of  the  town  of  Brighton,  if  they  should  think 
t  to  establish  the  same,  but  not  otherwise.**     Here  also,  not* 
ithstanding  the  use  of  the  disjunctive  preposition^  the  gift  of 
ic-  residue  was  declared  by  Sir  John  Leach,  V.  C.  to  be  a 
iilid  charitable  disposition :  and  it  was  ordered  that  the  residue 
lould  be  applied  by  the  plaintiffs,  the  executors,  to  and  for  the 
enefit  of  such  public  and  private  charities  accordingly ;  John- 
on  v.  Swann,  3  Madd.   1<>4;    S.  C.  Amb.  585,  m.  (Blunt*s 
dit.) 
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For  distribation  The  next  case,  which  is  the  one  determined  since  Ommannef 
either  to  private  V.  Butcher ^  is  on  all  fours  with  the  last.  A  testatrix^  in  addiUon  to 
EcM^tutioM^    *  legacy  left  for  distribution  in  nearly  the  same  words,  directed  the 

residue  of  her  property  to  be  formed  into  a  perpetual  fund,  and  in- 
vested in  the  names  of  trustees,  the  income  whereof  was  to  be 
"  given  away  in  charity,  either  to  individual  persons  or  to  public 
institutions,  in  such  sums,  way,  and  manner  as  they  should  think 
fit,"  without  any  interference  or  control.  The  testatrix  left  no  neit 
of  kin ;  so  that  it  was  the  crown  that  claimed  in  opposition  to  the 
charity.  When  the  cause  came  on  to  be  heard,  the  decision  in  (hh 
manney  v.  Butcher  was  cited  against  the  charity  ;  but  Sir  John 
Leach,  M.  R.,  without  noticing  that  decision,  contented  himself 
with  declaring  that  in  his  opinion  the  case  before  him  was  not 
distinguishable  from  Waldo  v.  Caley^  After  shortly  noticing 
that  case,  he  said  he  should  follow  a  decision  so  entirely  in 
point;  and  declaring  that  the  distribution  of  the  several  charitable 
bequests  under  the  will  was  left  to  the  absolute  discretion  of 
the  several  legatees,  his  Honor  declined  directing  a  scheme, 
leaving  to  any  of  the  parties  liberty  to  apply  as  there  might  be 
occasion ;  Horde  v.  Earl  of  Suffolk^  2  Myl.  &  K.  59. 
For  the  purpoM  We  have  hitherto  abstained  from  noticing  the  case  of  Legge 
awiy  in  charity.  V.  Asgill,  in  wliich  a  testatrix  desired  that  if  there  should  be 

any  money  left  unemployed  "  it  might  be  given  in  charity  ;* 
an  expression  which  surely  must  be  regarded  as  pointing  quite 
as  much,  if  not  more  to  private  than  to  public  charity.  Thif 
case  was  brought  not  only  before  Sir  John  Leach,  V.  C,  but 
also  before  Lord  Eldon  on  appeal ;  and  it  was  declared  on  both 
occasions,  that  the  amount  was  well  given  to  charity,  and  there- 
fore that  the  residury  personal  estate  ought  to  be  disposed  of 
accordingly ;  Legge  v.  Asgill,  Turn.  &  Russ.  265,  n. 

Having  thus  gone  through  all  the  cases  in  which  a  gift  for 
private  charity  is  to  be  found,  it  would  be  unfiur  to  pass  from 
the  subject  without  stating  that  the  present  Lord  Chancellor 
has  expressed  himself  in  such  a  way,  as  to  throw  some  discredit 
upon  the  case  of  Waldo  v.  Caley.  He  has  observed  of  that 
case,  that  it  was  determined  before  the  decision  that  a  private 
charity  could  not  be  carried  into  efiect  by  the  court ;  a  circum- 
stance, he  added,  which  explained  the  case  and  reconciled  H 
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with  the  other  cases.  In  Ellis  v.  Selby,  1  Myl.  &  Cr.  293* 
Giving  to  this  observation  all  the  weighty  to  which  as  an  obiter 
dictum  it  can  be  entitled,  it  is  sufficient  to  say  that  should  Waldo  v. 
Caley  have  been  shaken  by  Sir  Thomas  Plumer's  decision  in  Om- 
matmey  v.  Butcher,  this  latter  case  was  itself  put  aside,  if  not 
overruled,  in  Horde  v.  Earl  of  Suffolk.  We  have  thus  on  the 
one  hand  a  decision  of  Sir  Wm.  Grant,  (after  having  been  sub- 
jected to  the  scrutiny  of  Lord  Eldon,)  supported  first  by  the 
case  of  Johnston  v.  Swann,  and  afterwards  by  that  of  Horde  v. 
Earl  of  Suffolk  ;  while  on  the  other  we  have  the  single  determi- 
nation of  Sir  Thomas  Plumer  in  the  intermediate  case  of  Om. 
manney  v.  Butcher. 

If  therefore  the  law  on  this  subject  has  to  be  collected 
from  the  cases,  there  can  be  no  doubt  that  a  bequest 
which  is  to  be  applied  in  private  charity  is  at  the  present  day, 
whatever  may  be  the  law  to-morrow  or  the  day  following,  a 
valid  charitable  disposition.  But  whichever  way  the  question 
may  be  ultimately  settled  it  seems  to  be  clear,  unless  the  author 
has  altogether  misapprehended  the  case  of  Att.  Gen.  v.  Doyley, 
that  as  to  one  moiety  of  the  property,  so  made  the  subject  of 
division,  the  decree  in  Waldo  v.  Caley  is  perfectly  sustainable. 

Retracing  our  steps,  we  find  another  instance  of  the  uncer-  Distribution  as 
tainty  which  may  attend  upon  a  trust  to  be  as  follows : — A  diasentfng 
testator  directed  that  a  freehold  estate  should,  after  payment  of  »»«»»«•«  •hould 

'  '^  •'  appoiut. 

debts  and  legacies,  be  applied  by  his  trustees  and  the  officiating 
ministers  of  a  methodist  congregation,  and  as  they  should  from 
time  to  time  think  fit  to  apply  the  same.  Lord  Ellenborough, 
C.  J.  remarked  that  this  was  nothing  like  a  charitable  use,  and 
that  the  application  was  left  to  the  trustees  still  more  indefi- 
nitely than  in  Morice  v.  Bishop  of  Durham  ;  Doe  d.  Toone  v. 
Copestake,  6  East,  «328. 

It  may  not  be  altogether  irrelevant  to   take   some  notice 
of  a  Scotch  case,  in  the  decision  of  which  the  same  prin-  ^..  ^    ,. 

*  Gift  to  dissent- 

ciples  were   applied.     Before  entering  upon   this  however,  ing  ministers 

I       1  .  A       /»  .  1  .    .  ^       for  the  time 

we  may  remark  that  a  gift  of  an  annuity  to  the  minister  being  to  preach 
oi  a  dissenting  congregation    (but  holding  the  doctrines  of  undername  of 
the  Trinity)  and  his  successors,   so  long  as   he  and  they  orthodoxy. 
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should  teach  the  gospel  of  Christ  under  the  name  of 
orthodoxy,  has  been  held  not  to  be  void  on  the  ground  of  un- 
certainty, it  being  proved  what  were  the  doctrines  inculcated  and 
preached  by  the  individual  minister,  named  in  the  will,  in  tlie 
lifetime  of  the  testatrix;  Att.  Gen.  v.  MoUand^  Younge,  632. 

Gift  of  a  fund         The  case,  to  which  allusion  has  just  been  made,  was  carried 

to  Accumulate  „  t  -r       i 

io£_gnd  for  up  from  the  court  of  Session  in  Scotland  to  the  House  of  Lords. 
boyi"bui  not  in  ^7  ^  ^^^^  ^^  settlement  executed  by  a  person  on  his  death-bed  in 
other  retpecti     Scotland,  a  sum  of  £6000  sterlinfi^  was  directed  to  be  paid  to  the 

uncertain.  •    .  ^ 

magistrates  and  town  council,  and  the  ministers  or  clergymen  of 
Montrose,  for  the  purpose  of  founding  and  establishing  an  hot- 
pital  in  that  town,  similar  to  Robert  Gordon's  hospital  in  Abe^ 
deen,  for  the  maintenance  clothing  and  education  of  the  law&i 
sons  and  grandsons  of  decayed  and  indigent  burgesses  of  guild 
and  crailsmen,  burgesses  of  the  said  town  of  Montrose.     Thii 
sum,  with  the  interest  and  profits  arising  therefrom,  the  setdor 
directed  to  be  laid  out  or  managed  by  the  said  magistrates,  and 
town  council,  and  clergymen  for  the  before  mentioned  purposes, 
under  such  rules,  regulations,  and  directions  as  he  should  estab* 
lish  and  appoint  by  any  separate  deed  or  writing  under  his  hand; 
and  failing  such  deed  or  writing,  under  rules  and  regulations 
similar  to  those  then  existing  for  the  government  and  management 
of  Robert  Gordon's  hospital  in  Aberdeen  aforesaid,  with  such  ad- 
ditions to  or  alterations  thereon  as  might  be  made  by  the  generti 
trustees  of  the  settlement,  which  they  were  thereby  empowered 
to  do ;  and  which  rules,  regulations,  and  directions  the  sud 
magistrates,  and  town  council,  and  clerg3rmen  were  strictly  ta 
abide  by  and  observe.     The  settlor  afterwards  gave  the  residue 
of  his  property  heritable  and  moveable  (consisting  however 
chiefly  it' not  solely  of  the  latter)  the  same  way:  and  declaxed 
and  provided  "  that  neither  the  said  sum  and  residue,  n(Mr  any 
part  thereof  should  be  diverted  at  any  time  from  the  uses  and 
purposes  to  which  the  same  was  thereby  destined,  or  applied  to 
any  otlicr  use  or  purpose  whatsoever ;  and  that  the  said  magistrates, 
and  town  council,  and   clergymen  should  lend  out  the  free 
balance  of  the  interest  and  profits,  arising  from  the  said  amn  and 
residue,  every  year  on  such  heritable  or  personal  security  as 
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they  might  deem  sufficient  at  the  time,  so  as  that  the  same 
might  accumulate,  with  the  additional  interest  arising  thereon, 
until  the  principal  sums  and  accumulated  interest  should  amount 

to  the  sum  of sterling,  when  the  same  should  be  stocked 

and  employed  upon  land,  bonds,  obligations,  or  other  sufficient 
security  from  time  to  time,  for  erecting  and  maintaining  the 
aforesaid  hospital,  and  for  the  maintenance,  clothing,  and  edu- 
cation of boys  of  the  description  above  mentioned,  it 

being  always  in  the  power  of  the  managers  of  the  said  funds, 
if  they  should  continue  to  increase,  to  augment  the  size  of  the 
hospital,  and  number  of  the  boys  to  be  maintained  therein  as 
above  mentioned.  And  they  were  also  thereby  empowered  to 
pay  such  sums  of  apprentice-fees  for  the  said  boys,  and  for 
fitting  them  out  after  their  apprenticeships  were  expired,  as 
should  from  time  to  time  be  payable  for  those  purposes  to  boys 
educated  in  Robert  Gordon*s  hospital  aforesaid." 

The  author  has  thus  entered  more  into  detail  than  he  is  in 
the  habit  of  doing  (although  nothing  has  been  given  which  is 
unimportant,)  in  order  that  he  may  not  be  thought  to  have  pas- 
sed over  anything  which  could  have  influenced  the  mind  of  the 
noble  Lord  by  whom  judgment  was  moved  in  the  House  of  Lords, 
and  also  to  the  end  that  the  student  in  perusing  these  pages  may 
be  the  better  enabled  to  form  his  own  opinion  of  the  case. 

The  only  law  Lord  who  appears  to  have  heard  the  appeal  was  Observations  of 
Lord  Wynford :  and  in  the  observations  which  his  Lordship  J^^^  ^e  "s^ 
addressed  to  the  House  he  expressed  his  opinion  to  be,  that  the  o^  ^wen  v. 

_       _  .11  11-  .  «        Bannennan,  in 

deed  was  void  on  the  ground  that  it  was  too  uncertam  to  be  the  House  of 
carried  into  execution.     His  Lordship,  afler  stating  that  the     ^    * 
trustees  could  build  no  hospital  and  could  do  no  act  whatever 
in  the  execution  of  the  trust  until  the  £6000  and  residue  had 

accumulated  to  the  sum  of sterling,  inquired  when  the 

fimd  would  amount  to  this  sum  of  blank  pounds.  '^  Was  it,'* 
he  asked,  '^  afrer  the  national  debt  should  have  been  paid  or 
before  ?  No  human  being,"  he  added,  **  could  possibly  tell." 
His  Lordship  afterwards  noticed  the  blank  which  was  left  in 
the  number  of  boys  who  were  to  be  maintained,  clothed,  and 
educated  in  the  hospital,  and  put  the  question  ^'  how  many  boys  ? 
yne  ?   one  hundred  ?   or  one  thousand  ?"  subjoining — *•  The 


appealed  from. 
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sums  constituting  the  provisions^  and  the  objects  to  be  provided 
for  are  equally  uncertain ;"  p.  100.  Finally,  after  intimatingin 
another  part  of  his  argument  that  if  the  time  of  building  the 
hospital  had  been  left  in  the  trustees'  discretion,  that  would 
have  obviated  the  difficulty,  his  Lordship  concluded  by  recom- 
mending that  the  judgment  of  the  court  below  should  be  re- 
versed. 
The  Lonl  Besides  the  observations  which  fell  from  Lord  Wynford,  tibe 

judgimiot^         report  also  contains  a  valuable  note  of  the  Lord  Ordinary's 
which  WW        judgment,  to  which  the  court  of  Session  adhered.     This  jadjr- 

ment  is  so  forcible  that,  considering  how  few  (comparatively 
speaking)  in  the  profession  have  in  their  hands  the  reports  of 
cases  decided  in  the  House  of  Lords,  the  author  cannot 
refrain  from  extracting  the  greater  portion  of  it.  In  the  lan- 
guage then  of  this  able  document — 'Mt  appears  from 
that  part  of  the  trust  deed,  which  is  intended  to  mark 
out  the  powers  and  duties  of  the  managers  of  the  hospital, 
that  the  testator  [settlor]  had  been  aware  that  the  funds 
destined  for  this  purpose  might  not  be  sufficient  for  carry- 
ing his  object  into  immediate  execution,  and  that  he  intended 
to  allow  them  to  accumulate  for  a  certain  time.  It  appears 
further,  that  he  intended  to  limit  this  accumulation,  by  fixing 
the  sum  at  which  it  was  to  stop ;  but  that,  not  having  made  up 
his  mind  when  the  deed  was  executed,  the  sum  was  left  blank, 
and  that  he  died  without  having  had  it  filled  up.  The  ques- 
tion, and  it  is  one  of  considerable  difficulty,  comes  therefore  to 
be,  whether  or  not  is  the  uncertainty  thereby  created  as  to  the 
period  of  accumulation,  and  of  course  as  to  the  size  and  ex- 
tent of  the  hospital  at  its  commencement,  or  the  consideration 
that  the  testator's  intention  of  fixing  these  himself  has  not  been 
carried  into  effect,  sufficient  to  render  void  his  declared  purpose 
and  object  of  founding  an  hospital?  The  Lord  Ordinary  thinks 
it  can  scarcely  be  maintained,  that  the  testator  s  failure  to  com- 
plete any  direction,  however  minute  and  trifling,  as  to  the 
management  of  the  hospital,  which  it  may  appear  he  had  in- 
tended to  give,  can  have  such  an  efifect.  Thus,  suppose  (to 
take  the  cases  put  by  the  defendant)  that  in  pointing  out  the 
dress  to  be  worn  by  the  boys,  he  had  declared  that  they  were 
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to  wear  cloth  of  a  colour,  or  that  they  were  to  have  a 
flesh-dinner  on  days  of  the  week,  and  that  he  had  died 
before  filling  up  these  blanks,  it  will  not  surely  be  held  that 
such  an  omission  would  have  totally  defeated  his  main  purpose, 
and  carried  the  funds  to  his  heirs-at-law.  But  if  this  cannot 
be  maintained,  then  some  other  criterion  must  be  resorted  to, 
and  the  Lord  Ordinary  cannot  see  any  line  of  distinction  but 
one  founded  on  the  importance  of  the  omission.  He  conceives 
such  blanks  will  only  be  fatal  which  render  uncertain  either 
the  object  and  purpose  of  the  bequest,  the  person  in  whose 
fiiTor  it  is  made,  or  the  amount  of  the  sum  bequeathed,  or  at 
least  that  the  direction  which  was  intended  to  be  given  must 
be  of  that  nature  and  importance,  that  it  is  reasonable  to  pre- 
sume the  testator  would  not  have  inclined  to  leave  the  legacy 
unless  accompanied  by  the  direction.  In  the  present  case  it 
does  not  appear  to  the  Lord  Ordinary  that  the  blanks  in  the 
deed  are  of  that  importance.  The  amount  of  the  legacy  to  be 
paid  by  the  trustees  is  clear  and  certain.  The  persons  who 
are  to  reap  the  benefit  are  distinctly  specified;  and  the  nature 
and  quality  of  the  maintenance,  clothing,  education,  and  ap* 
prentice  fees  which  they  are  to  receive  are  fixed  by  reference 
to  another  hospital,  to  which  the  new  one  is  in  all  respects  to  be 
similar.  Even  had  the  clause  as  to  the  extent  of  the  accumu- 
lation been  altogether  omitted,  there  seems  to  be  direction  suf- 
ficient to  regulate  this  matter  in  a  previous  part  of  the  deed, 
where  the  testator  directs  that  the  sum  bequeathed,  with  the 
interest  and  profits  arising  firom  it,  shall  remain  vested  in  the 
managers,  '  and  be  laid  out  and  managed  by  them  for  the  pur- 
poses aforesfud,*  under  such  rules  and  regulations  as  he  should 
afterwards  make ;  or,  failing  such,  under  rules  similar  to  those 
existing  for  the  management  of  Gordon's  hospital,  *  with  such 
additions  to  or  alterations  thereon  as  may  be  made  by  my  said 
trustees,  and  which  they  are  hereby  empowered  to  do.'  So 
that  there  does  not  appear  to  be  much  necessity  for  the  interfe- 
rence of  a  Court  of  Equity  to  supply  the  defect.  It  may  be 
fiirther  observed,  that  the  uncertainty  of  the  period  of  accumu- 
lation is  reduced  within  comparatively  narrow  limits  by  the 
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CtM  of  Ewen 
V.  Bannermao 
continued. 


operation  of  the  act  of  the  39th  (and  40th)  Geo.  3,  c.  98,  by 
which  such  accumulation  is  restricted  to  the  period  of  twenty- 
one  years  from  the  time  of  the  testator's  death,  (a)  The  blank 
as  to  the  number  of  boys  seems  of  little  moment,  as  this  fell  to 
be  regulated  by  the  ultimate  amount  of  the  fund,  and  the  num- 
ber is  allowed  by  the  testator  to  be  afterwards  augmented,  as 
the  funds  may  permit  ;*'  Ewen  v.  Bannerman^  2  Dow.  &  Clark, 
74,  87,  89. 

Such  is  the  judgment  (adhered  to,  as  it  is  already  stated  to 
have  been,  by  the  Court  of  Session)  the  reversal  of  which  was 
moved  by  Lord  Wynford  in  the  House  of  Lords.  Without  in 
any  way  entering  upon  the  law  of  Scotland,  for  which  the 
author  does  not  feel  himself  competent,  he  will  only  observe 
that  had  the  case  been  an  English  one,  this  decision  of  the 
Supreme  Court  in  the  realm  would  have  the  effect,  unless  some- 
how or  other  got  rid  of,  of  subverting  the  cy  pres  doctrine  in 
every  one  of  its  branches.  It  would  go  to  the  root  of  the 
whole  system,  levelling  every  case  which  has  been  decided  firom 
the  earliest  times  down  to  the  present.  But  considering  it  as 
it  really  is,  the  writer  cannot  but  think  that,  under  any  circum- 
stances, the  decision  is  one  which  must  carry  along  vrith  it 
very  general  disapprobation. 


Situation  of 
beneficial  in- 
tereit. 


Not  to  dwell  longer,  however,  upon  a  case  which  can  have 
no  possible  influence  upon  our  own  law  on  this  subject,  we  may 
observe  (although  the  remark  seems  almost  superfluous)  that 
not  only  when  the  name  of  trustee  is  expressly  employed,  but  in 
every  other  case  where  property  is  manifestly  vested  in  in 
individual  upon  trusts,  all  pretensions  for  himself  are  ex- 
tinguished in  Courts  of  Equity.  In  a  great  number  of  in- 
stances, however,  it  is  doubtful  whether  a  trust  attaches  or  not; 
so  that,  although  the  idea  of  charity  is  altogether  out  of  the 
question,  it  is  still  a  matter  of  dispute  to  whom  the  property 
belongs. 


(a)  By  sect.  3  of  the  act  it  is 
provided  that  nothing  therein  con- 
tained should  extend  to  any  dis- 
position respecting  heritable  pro- 


perty in  Scotland.  MoiveaUe  or 
personal  property,  therefore,  wooU 
seem  to  be  within  the  statute. 
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Thus  where  a  testator  devised  an  advowson  to  his  mother-in-  £ffectofdiiec- 
law,  willing  and  desiring  her  to  sell  and  dispose  of  the  same  to  ^j^^ijjj*  ^ 
the  Fellows  of  Eton  College,  and  on  their  refusal  to  those  of  charitiw. 
Trinity  College  Oxford,  and  upon  the  refusal  or  disagreement 
of  both  these  Societies,  to  be  sold  to  any  of  the  Colleges  of 
Oxford  or  Cambridge  who   would   be   the   best  purchaser; 
Lord  Hardwicke,  although  he  was  first  of  opinion  that  this  was 
a  trust  to  sell  for  the  benefit  of  the  heir-at-law,  at  all  events 
considered  there  could  be  no  claim  on  the  part  of  the  Colleges. 
He  finally  decided  that  it  was  a  devise  of  the  beneficial  as  well 
as  of  the  legal  interest,  with  an  injunction  to  sell  to  particular 
Societies;  HiU  v.  Bishop  of  London^  1  Atk.  618. 

In  this  case  there  appeared  to  exist  some  grounds,  however  To  sell  and  dis- 
alight,  for  a  claim  on  behalf  of  charity:  but  in  the  succeeding  ture  and  to  pay 
cases  we  lose  all  trace  of  any  charitable  intention.     A  testator,  ^diegacfw.^ 
after  giving  £5  to  his  brother  and  heir-at-law,  constituted  his 
dearly  beloved  wife  his  sole  heiress  and  executrix  of  his  real 
and  personal  estate,  *^  to  sell  and  dispose  thereof  a^  her  pleasure^ 
and  to  pay  his  debts  and  legacies."     Here  it  was  held  by  Lord 
Chancellor  King,  that  the  wife  was  entitled  to  the  property  for 
ber  own  benefit,  and  not  as  trustee  for  the  heir-at-law ;  Rogers 
V.  Rogers,  3  P.  Wms.  193.     There  were  in  this  case  such 
strong  expressions,  the  appointment  of  the  wife  as  heiress,  and 
the  absolute  power  of  disposition  given  to  her,  that  it  would 
have  been  impossible  to  come  to  any  other  determination. 

Again,  where  there  was  a  devise  to  the  testator's  wife  of  all  the  Deviie  to  en- 
residue  of  his  real  estate,  to  enable  her  to  pay  his  debts  legacies  Ly^testator's 
and  funeral  expenses,  the  property  was  held  to  belong  absolutely  <l«^^»  ^^• 
to  the  wife ;  Lloyd  v.  Wentworth,  cited  2  B.  C.  C.  594.     This 
case,  it  will  be  seen,  difiers  from  the  last  in  this,  no  sale  is 
directed  to  take  place ;  and  therefore  it  appeared  to  have  been 
intended  by  the  testator,  that  the  property  should  go  to  in- 
crease his  wife's  means  generally,  so  that  if  the  amount  of  debts 
&c.  should  be  raised  by  mortgage,  or  the  same  be  paid  by 
the  wife  firom  other  sources,  she  would  be  entitled  to  retain  the 
estate  for  her  own  benefit,  incumbered  or  not  according  to 
circumstances. 

X  2 
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tbe  trustees 
and  executors 
of  the  testatrix 
should  think 
proper. 


Gift  of  residue  So  also  in  a  recent  case  in  which  the  bequest  was  as  foUows: 
of  ^^nilir^  ^  testatrix,  having  by  her  will  directed  a  sale  of  her  real  es- 
tate and  out  of  the  proceeds  joined  to  her  personal  estate  made 
various  bequests,  then  bequeathed  to  each  of  her  trustees  £100 
for  their  care  and  trouble ;  and,  after  giving  all  her  books  to 
Henry  Rumsey  (one  of  such  trustees)  to  be  retained  by  him 
and  divided  amongst  such  of  her  friends  as  he  should  think 
proper,  bequeathed  the  general  residue  of  her  estate  "  unto 
her  said  trustees  and  executors,  (the  said  Henry  Rumsey  and 
James  Rumsey)  to  be  disposed  of  unto  such  person  and  pc^ 
sons,  and  in  such  manner  and  form,  and  in  such  sum  and  sums 
of  money  as  they  in  their  discretion  should  think  proper  and 
expedient.**  And  lastly,  she  appointed  Henry  Rumsey  and 
James  Rumsey  her  executors.  Sir  Wm.  Grant,  in  deciding 
the  case,  observed  that  the  bequest  of  £100  to  each  of  her  trus- 
tees was  undoubtedly  sufficient  to  exclude  any  claim  as  execu- 
tors :  "  but,"  he  continued  "  they  claim,  not  in  that  character, 
but  under  a  direct  disposition  to  them  as  residuary  legatees. 
The  first  words  of  the  residuary  clause  amount  clearly  to  an 
absolute  gift  to  them ;  as  the  mere  circumstance  of  giving  them 
the  description  of  trustees  and  executors  cannot  make  them 
trustees  as  to  that  part  of  her  property,  expressly  bequeathed 
to  them.  Then  do  the  subsequent  words  import  trust?  The 
testatrix  has  very  frequently,  in  the  course  of  her  will,  used  the 
words  *  in  trust:'  but  those  words  are  not  introduced  here:  *to 
be  disposed  of  unto  such  person  and  persons,  and  in  such  man- 
ner and  form,  and  in  such  sum  and  sums  of  money,  as  they  in 
their  discretion  shall  think  proper  and  expedient.*  I  see 
nothing  here  but  a  purely  arbitrary  power  of  disposition  ac- 
cording to  a  discretion,  which  no  court  can  either  direct  or 
control.  It  is  not  to  be  contended,  that,  if  the  words  were  '  to 
be  disposed  of  according  to  their  discretion,*  that  would  have 
qualified  the  preceding  gift :  then  the  efiect  must  be  produced, 
if  at  all,  by  the  interposed  words,  '  to  such  person  or  persons, 
and  in  such  manner  and  form,  and  in  such  sum  and  sums  of 
money :'  but  those  are  words  perpetually  occurring  in  gaoeral 
powers  of  appointment ;  and  it  was  never  conceived  that  such 
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words,  instead  of  conferring  a  power,  raised  a  trust.  If  that 
were  so,  there  would  be  no  such  thing  as  good  general  powers 
of  appointment.  They  would  be  all  void  trusts ;  for,  if  trusts 
at  all,  they  must  be  void  from  the  uncertainty  of  the  objects.*' 
His  Honor,  therefore,  held  the  residuary  bequest  to  be  a  bene- 
ficial one  ;  Gibbs  v.  Rumsey,  2  Ves.  &  B.  294.  297,  8. 

Where,  however,  a  testator  devised  his  lands  to  two  persons  Devise  upoa 
tyon  truxt  for  sale,  and  with  the  money  to  pay  his  debts,  lega-  ami  w?th  pro- 
cies,  and  funerals,  so  far  as  the  same  would  extend^  giving  j^^^?^^^ 
legacies  to  his  heirs-at-law,  but  nothing  to  the  devisees,  whom  ^r  ^  8&m« 

,         ,  .        .  11111  would  extend. 

he  also  appomted  executors,  it  was  held  that  there  was  a  trust 
for  the  heirs  after  the  debts  &c.  were  paid;  Starkey  v.  Brooks , 
1  P.  Wms.  390.  Here,  besides  the  use  of  the  word  *'  trust," 
it  was  evident  that  in  a  certain  state  of  things  the  devisees 
could  have  nothing  left  in  their  hands,  from  which  circumstance 
it  seems  to  have  been  inferred  that  in  no  case  was  any  personal 
benefit  designed  them. 

And  where  a  testatrix  gave  the  residue  of  her  real  and  per-  Giftofreadue 
sonal  estate  to  two  individuals,  whom  she  afterwards  appointed  dSposethcreof 
executors,  to  hold  to  them,  their  heirs,  executors,  and  adminis-  ">  general 

terms,  the  di*- 

trators,  ^^upon  trust  to  dispose  of  the  same  at  such  times,  and  tributiontobe 
in  such  manner,  and  for  such  uses  and  purposes  as  they  should  tfon  of  trustees, 
think  fit,  it  being  her  will  that  the  distribution  thereof  should  f  *^*f  ^  ^  r 

'  °         ^  liable  only  for 

be  left  entirely  to  their  discretion,"  and  proceeded  to  empower  his  own  re- 
her  said  trustees  and  executors  to  convert  all  her  property  into 
money,  and  invest  the  proceeds  on  securities  which  they  were  to 
vary  at  pleasure,  directing  that  each  should  be  accountable  only 
for  his  own  receipts,  it  was  considered  by  Sir  John  Leach, 
M.  R.,  that  there  was  a  plain  trust ;  Fowler  v.  GarUke,  1  Russ. 
&  Myl.  232.  Notwithstanding  the  very  forcible  expressions 
however  here  made  use  of  throughout  the  bequest,  the  executors 
actually  laid  claim  to  the  property  upon  the  authority  of  Gibbs 
▼.  Rumsey  ;  but  how  utterly  untenable  were  the  grounds  upon 
which  they  proceeded  may,  in  some  measure,  be  estimated  by 
the  circumstance  that  Sir  John  Leach's  judgment  barely  occu- 
pies three  lines  in  the  report. 

Here  we  may  add,  although  the  remark  seems  almost  un< 
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necessary,  that  the  circumstance  of  the  testator  declaring  diat 
the  mdividuals  to  whom  he  has  made  the  derise  or  bequest 
shall  not  be  answerable  or  accountable  to  any  person  or  persons 
whomsoever  for  their  disposition  of  the  property,  so  far  from 
having  the  effect  of  negativing  the  existence  of  a  trust,  appears 
on  the  contrary  to  establish  conclusively  that  he  considered  he 
had  created  a  trust,  although  he  did  not  intend  that  any  power 
should  be  given  to  investigate  or  compel  its  execution.  If  he 
intended  to  give  them  the  property  absolutely,  such  a  direction 
would  be  quite  superfluous,  although  it  is  perfectly  consistent 
with  an  intention  on  his  part  to  create  a  general  indefinite 
trust;  Ellis  v.  Selby,  1  MyL  &  Cr.  288,  296, 7;  and  see  Morii 
V.  Earl  of  Suffolk,  2  MyL  &  K.  59. 

ThoQcfa  gift  In  conclusion  it  is  to  be  observed  that  wherever  the  principle, 

tiUnttTena^M^  which  forms  the  topic  of  consideration  in  the  present  chapter 
uto  unaffected,  comes  into  operation,  and  the  intentions  of  the  donor,  by  reas<»i 
of  the  uncertainty  which  attaches  to  them,  cannot  be  carried 
into  execution ;  it  is  the  trust  only  which  is  void,  so  that  the 
subject  of  the  gift  is  held  by  the  disponees  for  the  benefit  of  the 
heir-at-law  or  next  of  kin.  As  therefore  the  legal  estate  remains 
in  the  trustees,  they  have  at  law  been  held  entitled  to  recover; 
Doe  d.  Toone  v.  Copestake,  6  East,  828. 
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CHAPTER  VI. 

GIFTS  WHICH  ARE  MADE  TO  PERSONS  BEARING  A  PARTICULAR 
CHARACTER,  OR  UPON  CONDITION  SUBSEQUENT,  OR  WITH 
SUPERADDED  WORDS  OF  A  MERELY  PRECATORY  NATURE; 
AND  WHICH  CHARACTER,  CONDITION,  OR  WORDS,  NOT  BEING 
ALLOWED  TO  AFFECT  THE  DISPOSITION  IN  FAVOR  OF  THE 
DONEE,  HE  RETAINS  THE   PROPERTY  FOR  HIS  OWN  BENEFIT. 


Section  I. — Dispositions  involving  doubts  respecting  the 

character  of  the  benefit. 

Section  1 1. — Dispositions  made  upon  condition  subsequent. 

Section  III. — Dispositions  to  which  precatory  words  are 

annexed. 


The  present  chapter,  as  its  title  imports,  is  to  be  viewed  under 
three  several  aspects.  Each  of  these  sub-divisions  will,  for  the 
sake  of  greater  perspicuity,  form  the  subject  of  a  distinct  section. 
We  may  observe  that  the  rights  of  donees  have  been  somewhat 
touched  upon  before;  but  there  the  question  has  respected  some 
surplus  which  has  chanced  to  accrue,  whilst  here  it  relates  to 
the  entire  property.  See  with  respect  to  the  former  from 
p.  193  to  p.  SOI  supra. 
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SECTION  I. 

Dispositions  invoking  doubts  respecting  the  character  of  the 

benefit. 

Gifts  to  clergy-       Ix  may  here  be  necessary  to  remind  the  reader  that  a  gift  to 

men  lod  minis-  ,  ^ 

teiB,  when  con-  or  in  favor  of  a  minister  either  of  the  Established  Church  or  of 
to  them^"thcir  ^^Y  Congregation  of  Dissenters  tolerated  by  law,  or,  we  may 
imbiicand        add  since  the  2  and  3  W.  4,  c.  115,  of  the  Roman  Catholic 

when  in  their  ^  '  ^  ^ 

priTEtecapa.      persuasion  in  Great  Britain,  made  to  him  in  his  official  capaci^ 

and  not  as  an  individual,  is  a  charitable  use  within  the  statute 
of  Elizabeth  ;  but  in  order  to  have  this  efiect  it  must  be  deir 
that  the  gift  is  attached  to  his  ministry,  and  is  not  intended  as 
a  personal  benefit  to  himself  distinct  from  the  office  which  be 
fills.  The  question  therefore  in  what  character  the  donee  is  to 
take  has  frequently  to  be  determined. 

^fj«  of  Doe  V.       Land  was  devised  to  Aldridge,  a  dissenting  minister,  for  his 

life,  upon  condition  that  he  "  should  without  delay  after  the 

testator's  decease  settle  and  convey  the  same  to  trustees  to  take 

place  at  his,  Aldridge's  decease,  for  the  use  and  support  of  the 

preaching  of  the  word  of  God  at  the  meeting-house  at  Lynd- 

hurst  for  ever;**  with  a  provision  applying  the  same  towards  a 

school  in  case  such  preaching  should  be  discontinued.     The 

testator  in  a  subsequent  part  of  his  will  went  on  to  express  his 

expectation  **  that  the  devisee  would  with  the  help  of  God,  after 

his  the  testator's  decease,  without  delay  settle  and  forward 

everything  in  his  power  to  promote  and  carry  on  the  word  of 

God  both  in  his,  Aldridge's  lifetime,  and  after  his  decease."    In 

an  action  of  ejectment  brought  by  the  heir-at-law  against  the 

devisee,  the  court  of  K.  B.  in  the  absence  however  of  Ashrnit 

and  Buller,  J.,  thought  the  point  so  clear  that  they  would  not 

even  allow  it  to  be  discussed  by  the  plaintiff's  counsel :  and 

they  held  that,  though  the  subsequent  limitation  was  void,  the 

defendant's  life  estate  was  clearly  good :  that  the  religious  per- 
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suasion  of  the  defendant  raised  no  ground  of  objection  to  his      Section  i. 
taking  the  estate ;  and  that  the  devise  over  to  the  school,  in     ^^ — v"' 
case  the  preaching  should  be  discontinued,  only  related  to  the 
limitation  after  the  defendant's   death;  Doe  d.   Phillips  v. 
Aldridge,  4  T.  R.  264. 

It  is  to  be  regretted  that  the  Uttle  consideration  which  this  Comments 
case  received  must  of  necessity  tend  materially  to  impair  its  ^^^  *  ^^*^ 
authority.  It  does  not  appear  to  have  met  with  any  great  ap- 
probation. Ashurst  J.,  when  afterwards  Lord  Commissioner, 
observed  that  perhaps  it  was  not  so  much  looked  into  as  it 
might  have  been.  Lord  Commissioner  Eyre  also  after  mention- 
ing i7o«  v.  Aldridge^  said, — "  But  we  need  not  quarrel  with  that 
case;  for  though  we  may  collect  circumstances  enough  to  see  what 
the  testator  in  all  probability  did  mean,  yet  it  is  an  answer,  that 
where  he  says,  he  expects  the  devisee  will  promote  the  service 
of  God,  in  those  general  words,  the  trust  which  would  be  raised 
by  the  word  '  expect,'  would  fail,  because  it  is  not  sufficient  to 
connect  it  with  the  other  trust  If,  therefore,  there  is  a  fair 
objection  to  connecting  with  the  life  estate  the  subsequent  trust, 
that  estate  is  not  a  disposition  to  a  charitable  use,"  1  Ves.  jun. 
553.  And  in  another  report  he  is  represented  as  saying, 
''  As  to  Doe  V.  Aldridge^  the  answer  to  that  case  is,  that  the 
otfject  there  was  not  sufficiently  distinct^  though  the  word 
'  expect'  would  have  done  to  raise  a  trust,  if  connected  with  a 
more  distinct  object;  and  if  not  sufficient  to  raise  a  trusty 
the  gift  to  Aldridge  of  course  could  not  be  involved  in  it." 
S  Cox,  311. 

It  is  clear,  however,  that  where  a  personal  bounty  is  intended,  Where  pcr- 
and  the  same  flows  from  a  confidence  in  the  individual  in  his  merely  conse- 
character  of  minister,  and  not  in  any  other  way,  and  the  per-  JJi^i^rSa" 
sonal  bounty  cannot  be  totally  separated  from  the  general  ob-  c*»aracter. 
ject  in  respect  of  which  preference  is  given  to  him,  the  whole 
disposition  is  of  a  charitable  nature,  and  must  stand  or  £ill 
together. 

Of  this  the  following  is  an  instance: — A  testatrix  bequeathed  Grievei  r. 
to  trustees  a  sum  of  money  desiring  that  it  might  be  converted 
into  land  as  soon  as  an  eligible  purchase  could  be  effected  and  in 
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SsCTioN  L  the  meantime  laid  out  at  interest,  and  then,  after  giving  certain 
annuities  out  of  the  interest  and  produce,  or  the  rents  and  pro- 
fits of  the  purchased  premises,  directed  that  subject  thereto  die 
same  should  be  paid  in  equal  moiedes,  the  one  to  her  friend 
Thomas  Mendham  of  Briston  teacher  of  the  Gospel  for  hb 
life,  and  the  other  to  her  friend  Samuel  Easthaugh  of  Faken- 
ham  teacher  of  the  Gospel  for  his  life;  After  Mendham't 
decease  the  testatrix  directed  one-third  part  of  the  said  intemt 
or  rent  to  be  paid  to  the  preacher  or  teacher  for  the  tune 
being,  who  should  statedly  officiate  in  the  Chapel  at 
belonging  to  Mendham,  and  the  other  two-thirds  to 
haugh  during  his  life,  he  and  the  said  preacher,  changing  on 
the  Lord's-day  alternately,  the  one  at  the  chapel  of  Faken- 
ham,  and  the  other  at  the  chapel  in  Briston.  It  was  further 
provided  that  the  said  Mendham  and  Easthaugh  should  not 
voluntarily  withdraw  from  and  refuse  officiating  at  the  slid 
Fakenham  chapel  when  able  as  usual ;  in  which  case  the  port 
or  share  of  him  or  them  so  withdrawing  and  refusing  should, 
during  such  recess,  cease  and  go  to  the  preacher  or  preachen 
who  should  be  chosen  and  officiate  in  his  or  their  room  or 
stead.  The  next  direction  was  that  afler  the  decease  of  Mend- 
ham and  Easthaugh  and  the  survivor  of  them,  the  interest  gr 
rents  were  to  be  paid  for  ever  to  their  successors  at  such  chapds 
in  the  proportion  of  two-thirds  to  the  preacher  at  Fakenbanif 
and  one-third  to  the  preacher  at  Briston,  which  two  preachen 
were  to  officiate  by  turns  and  supply  each  other's  places  alter* 
nately.  The  testatrix  concluded  with  an  expression  of  her 
desire  that  Easthaugh  should  not  be  continued  a  stated 
preacher  in  her  chapel  of  Fakenham,  nor  enjoy  the  benefit  in-' 
tended  for  him  by  her  will  for  any  longer  term  than  he  con- 
tinued to  preach  the  Gospel  of  Christ  Jesus.  In  this  case  it 
was  considered  that  a  plain  trust  and  disposition  to  a  charitable 
use  was  manifested  throughout;  though  at  the  same  time  there 
was  a  certain  degree  of  personal  bounty  and  favor  to  particular 
objects,  which  was  not  however  sufficient  to  take  the  case  out 
of  the  statute ;  Grieves  v.  Case,  1  Ves.  jun.,  548 ;  S.  C.  S  Cox, 
301,  &  4  B.  C.  C.  67. 


i' 
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Wc  may  also  adduce  as  a  further  illustration  the  following  s»ction  i. 
gift  which  was  made  before  the  Mortmain  Act  A  testatrix,  after  ^— ->^^— -» 
grnng  several  legacies  and  among  the  rest  to  Philip  James,  the 
iMtter  or  pastor  at  the  Meeting-house  at  Marloes,  £50  abso- 
haiely  to  his  own  use,  then  in  a  different  clause  devised  certain 
premises  to  the  defendant  in  fee,  **  chargeable  nevertheless  with 
an  annuity  of  £10  per  annum,  which  she  gave  to  the  minister  be- 
longing to  the  meeting-house  at  Marloes  aforesaid,  but  if  the  said 
bome  at  Marloes  should  not  be  used  as  a  meeting-house  after  her 
decease,  then  to  the  minister  of  any  other  place  the  Protes- 
tant dissenters,  called  Baptists,  should  meet  in,  provided  it 
were  in  the  parish  of  Hemel  Hempstead;"  with  power  to  the 
said  minister  to  enter  on  the  premises  and  distrain.  Here  it 
contended  that  the  gift  was  personal  to  the  individual,  who 
minister  at  the  making  of  the  will  and  the  death  of  the 
testatrix ;  but  it  was  held  by  Sir  John  Strange,  M.  R.,  that  this 
construction  could  not  prevail ;  that  the  annuity  was  a  charitable 
bequest,  and  intended  for  all  the  ministers  in  succession ;  AtL 
Oen.  v.  Cock,  2  Ves.  sen.  £73. 

The  principle  then  established  by  the  cases  seems  to  be  that  Principltof  th« 
mere  personal  favor,  and  confidence,  and  benefit  too,  manifested  ^^'^' 
essentially  by  the  preference  made  of  one  person  to  others  as 
the  first  object  of  the  donor's  bounty,  will  not  separate  that 
frvor  fix>m  the  trust;  but  where  there  is  nothing  more  than  the 
donee's  official  character  to  induce  the  supposition  of  a  trust, 
that  will  not  be  sufficient.     See  1  Ves.  jun.  553. 


SECTION  II. 


DispoHiions  mads  upon  condition  subsequent. 


It  is  unnecessary  to  resort  to  any  principles  peculiar  to  jj^^^^ 
charity,  in  order  to  ascertain  the  effect  of  a  gift  good  in  itself,  dition  tubw- 
but  to  which  a  condition  subsequent  of  an  illegal  nature  is  ap-  of  charity  upon 


316 


Right  of  Donee 


[Bk.  II. 


Section  n. 


gift  otherwise 
good. 


pended.  In  all  cases,  it  may  not  be  too  much  to  say,  the  estate 
is  absolute  and  the  condition  void.  And  herein  it  is  wdl 
known  to  differ  from  a  condition  precedent,  which,  if  it  cannot  be 
performed,  hinders  the  estate  to  be  acquired  through  such  a 
medium  from  ever  arising.  Of  the  former  kind  a  single  in- 
stance will  here  suffice,  as  the  consideration  of  the  subject  will 
be  resumed  in  a  subsequent  part  of  this  work. 

A  testator  made  a  general  bequest  of  leasehold  property,  upon 
condition  that  the  legatee  should  assign  a  particular  part  of  such 
property  to  a  charitable  purpose;  and  it  was  held  in  effect  that 
the  condition,  being  subsequent,  did  not  bind  the  legatee,  wto 
was  consequently  entitled  to  retain  the  whole ;  Poor  v.  Mial, 
6  Madd.  32. 


SECTION  III. 


Dispositions  to  which  precatory  words  are  annexed. 


When  particu- 
lar words  and 
expressions  will 
be  precatory 
ana  when 
mandatory* 


Distinction  be- 
tween cases  of 
express  tmst 
for  indefinite 
purpose,  and 
cases  where 


The  last  topic  for  consideration  is  furnished  by  the  ▼arioos 
expressions  in  which  donors  are  found  to  indulge,  when  having 
made  a  gifl  to  an  individual  in  terms  which  would  embraoe 
their  whole  interest,  they  superadd  something  which,  according 
as  it  is  imperative  or  otherwise,  does  or  does  not  affect  the  dis- 
position. Before  words  of  request,  recommendation,  and  others 
of  a  like  nature  can  create  a  trust,  it  must  be  shewn  that  the 
subject  and  the  objects  are  certain.  This  doctrine  runs  through 
all  the  cases  from  Pierson  v.  Garnet  (a)  downwards,  and  is  to 
be  found  expressed  in  nearly  the  same  words  throughout 

In  illustration  of  this  Lord  Eldon,  in  a  charity  case,  has  ob- 
served, "  If  neither  the  objects  nor  the  subject  are  certain,  then 
the  recommendation  or  request  cannot  create  a  trust,  for  of 
necessity  the  alleged  trustee  is  to  execute  the  trust ;  and,  the 


(a)  3  B.  C.  C.  38 ;  S.  C.  Prec.  Ch.  201  &  226. 
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property  being  so  uncertain  and  indefinite,  it  may  be  conceived  Sxction  m. 
die  testator  meant  to  leave  it  entirely  to  the  will  and  pleasure  .  YtT 
of  the  legatee  whether  he  would  take  upon  himself  that  which  is  nature  of  pur- 
technically  called  a  trust  Wherever  the  subject  to  be  adminis-  Sieidmoftrust. 
tered  as  trust  property,  and  the  objects  for  whose  benefit  it  is 
to  be  administered,  are  to  be  found  in  a  will,  not  expressly 
creating  a  trust,  the  indefinite  nature  and  quantum  of  the  sub- 
ject, and  the  indefinite  nature  of  the  objects  are  always  used  by 
the  court  as  evidence,  that  the  mind  of  the  testator  was  not  to 
create  a  trust ;  and  the  difficulty  that  would  be  imposed  upon 
the  court  to  say,  what  should  be  so  applied  or  to  what  objects, 
has  been  the  foundation  of  the  argument  that  no  trust  was  in- 
tended. But  the  principle  of  those  cases  has  never  been  held 
in  this  court  applicable  to  a  case,  where  the  testator  has  ex- 
pressly said  he  gives  his  property  upon  trust ;  Morice  v.  Bishop 
9f  Durham,  10  Ves.  536,  7.  His  Lordship  here  very  clearly 
states  the  distinction  between  cases  of  express  trust  for  an  in- 
definite purpose,  (which  falling  within  the  last  division  have 
been  already  examined,)  and  those  cases  where,  from  the  inde- 
finite nature  of  the  purpose,  the  court  concludes  that  a  proper 
trust  could  not  be  intended ;  though  words  may  have  been  used 
which,  had  the  subject  and  objects  been  definite,  would  by  con- 
struction import  a  trust. 

Of  the  latter  kind  the  following  is  an  instance.     A  testator  Instances  of 
gBYC  all  his  money  to  his  son  (not  however  by  words  which  respects  the 
wonld  imply  a  life  interest  only)  and,  at  his  son's  death,  gave  Jro^rty  in- 
what  the  son  should  die  possessed  of  to  a  charity,  whereupon  it  tended  for 
held  by  Lord  Chancellor  King,  assisted  by  Sir  Joseph 


Jekyll,  M.  R.,  and  Lord  C.  B.  Reynolds,  that  this  was  not  a 
good  legacy  to  charity,  the  son  not  being  restrained  from  doing 
what  he  would  with  the  money :  and  therefore  it  amounted  to  a 
wish  only;  Alt.  Gen.  v.  Hall,  Kel.  (W.)  Cha.  Ca.  13;  S.  C. 
High,  on  Mort.  p.  240. 

Again^  where  a  testator  bequeathed  the  interest  of  a  sum  of 
slock  to  a  person  for  life,  and  **  desired  that  he  would  be 
charitable  tcith  a  good  part  of  it,  and  relieve  the  careful  and 
industrious  poor,  not  to  give  any  to  the  slothful  and  extrava- 
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raise  a  trust  if 
objects  and 


lb 


subject  certain. 


gant  poor/'  although  the  question^  what  such  legatee  took« 
does  not  appear  to  have  been  discussed^  it  would  seem  that  no 
binding  trust  was  created,  the  quantum  to  be  appropriated  to 
charitable  purposes  being  left  altogether  undetermined ;  WUU 
V.  Evansg  4  Ves.  21. 

There  are  many  other  cases  similar  to  that  of  AiL  Gmu  ?• 
HaU^  except  that  the  ulterior  objects  pointed  at  by  the  testator 
have  been  private  individuals  instead  of  charities ;  and  as  it  ii 
proved  by  Att.  Gen.  v.  Hall^  that'ithe  latter  are  in  this  resped 
in  no  better  situation  than  the  former,  such  cases  may  hen  be 
adduced  as  authorities.  The  expressions  have  been  prettf 
much  the  same  in  all  of  them.  Property  has  been  given  to 
persons,  accompanied  with  a  desire  or  request  that  they  woold 
dispose  of  what  remained  or  was  left  at  their  deaths  in  a  pi^ 
ticular  way.  Notwithstanding  words  like  these,  they  have  beoi 
held  entitled  to  the  absolute  ownership ;  see  Bland  v.  Blttai^ 
2  Cox.  349;  Wynne  v.  Hawkins,  1  B.  C.  C.  179;  Sprangei. 
Barnard,  2  B.  C.  C.  585 ;  Pushman  v.  FiUiter,  3  Ves.  7 ;  Wil- 
son  V.  Major,  11  Ves.  205;  Bull  v.  Kingston,  1  Mer.  314^ 
also  Eade  v.  Eade,  5  Madd.  118.  Where  however,  precediQg 
such  expressions,  there  occur  specific  bequests  of  part  of  the 
property,  or  where  the  testator  has  mentioned  some  paiticalar 
sum  for  the  private  disposal  of  the  party,  the  words  will,  it 
seems,  be  construed  to  mean  whatever  residue  there  is  after 
deducting  the  amount  of  such  bequests  or  sum,  and  will  c(Hise- 
quently  raise  a  trust;  Duhamel  v.  Ardovin,  2  Ves.  sen.  168; 
Hands  v.  Hands,  1  T.  R.  437,  in  notis. 

The  question  whether  particular  words  are  intended  to  be 
precatory  or  mandatory  has  arisen  in  a  variety  of  cases,  and  is 
more  particularly  referrible  to  the  subject  of  trusts  in  general. 
It  may  be  sufficient  here  to  state  that  words  expressive  of  recom- 
mendation, Malim  v.  Keighley,  2  Ves.  jun.  333,  529 ;  S.  C. 
nomine  Malim  v.  Barker,  3  Ves.  150;  Att.  Gen.  v.  Davies,  9 
Ves.  546;  Tibbits  v.  TibhiU,  Jac.  317;  Horwood  v.  West,  I 
Sim.  &  Stu.  387,  of  wish  or  devise ;  Backs  v.  England,  2  Vem, 
466 ;  S.  C.  nom.  Bales  v.  England,  Prec.  Ch.  200 ;  Harding 
V.  Glyn,  1  Atk.  469;  Cary  v.  Cary,  2  Sch.  &  L.  189;  Forbes 
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▼.  BaU,  3  Mer.  437;  Doe  d.  Burdett  v.  Wrighte,  2  B.  &  A.  section  ni. 
710 ;  of  request,  Pierson  v.  Garnet^  2  B.  C.  C.  38 ;  Birch  v. 
Wade,  3  Ves.  &  B.  198 ;  Eade  v.  Eade,  5  Madd.  118,  and  see 
Dashwood  v.  Peyton,  18  Ves.  41  ;  of  entreaty,  Prevost  v.  Clarke, 
2  Madd.  458,  and  see  Taylor  v.  6reor^&,  2  Ves.  &  B.  378 ;  of 
tmst,  expectation  or  confidence,  Massey  v.  Sherman,  Amb. 
500;  Grieves  v.  C<w«,  1  Ves.  jun.  553;  S.  C.  2  Cox,  311 ; 
fTright  V.  Atkim,  17  Ves.  255 ;  S.  C.  19  Ves.  299;  1  Ves.  & 
B*  313;  Cowp.  Ill,  and  Turn.  &  Russ.  143;  Parsons  v.  Baker, 
18  Ves.  476 ;  Curtis  v.  Bippon,  5  Madd.  434 ;  and  even  of 
hope,  see  Dashwood  v.  Peyton,  ut  sup.  are  construed  to  have 
the  same  signification :  And  that  it  has  been  laid  down  generally 
that  whatever  may  be  the  particular  terms  employed,  though  in 
their  ordinary  signification  they  should  be  merely  precatory, 
yet,  if  applied  to  a  definite  and  ascertained  subject  and  to  definite 
and  ascertained  objects,  they  will  be  equivalent  to  words  of  com- 
mand or  direction,  and  will  consequently  raise  a  trust ;  Brest 
V.  Offley,  1  Ch.  Rep.  245 ;  Parry  v.  Juxon,  3  Ch.  Rep.  38 ; 
E.  of  Bute  V.  Stuart,  1  B.  P.  C.  485 ;  and  see  Paul  v.  Comp- 
Urn,  8  Ves.  380. 

Whether  the  subject  and  objects  are  sufficiently  defined  is 
omstantly  matter  of  inquiry,  and  many  distinctions  are  to  be 
found  of  a  very  refined  character,  the  cases  not  being  always 
Yery  easy  to  reconcile.  The  following  are  some  of  those  cases 
in  which  it  has  been  held  that  no  trust  was  created ;  Bland  v. 
Bhmd,  9  Mod.  478 ;  Cifnlife  v.  Cunliffe,  Amb.  686 ;  Wilson 
▼•  Major,  11  Ves.  205 ;  Curtis  v.  Bippon^  5  Madd.  434;  Sale 
▼•  Moore,  1  Sim.  534 ;  Meredith  v.  Heneage,  ib.  54@. 
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GIFTS  WHICH  ARE  MADE  TO  SUCH  USES  OR  UPON  SUCH  TRUSTI 
AS  ARE  HELD  TO  BE  WITHIN  THE  STATUTE,  AND  C0N8B- 
QUENTLY  ARE   MERELY  VOID. 


Section  I. — Character  of  gifts  affected  by  the  Mortmam 

Act. 

Section  II. — Mode  of  dealing  with  bequests  which  m- 

volve  the  principle  of  marshalling. 

Section  III. — Consequential  effect  of  a  gift  being  void. 


The  present  chapter  will  be  made  to  treat  not  only  of  the 
immediate  operation  of  the  Mortmain  Act  as  respects  the 
charities  themselves ;  but  also  of  the  consequences  resulting 
from  that  primary  operation,  in  other  words  the  effect  therebj 
produced  upon  the  rights  and  interests  of  third  parties.  This 
latter  branch  of  our  inquiry  will  be  found  to  lead  to  a  some- 
what lengthened  investigation. 
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SECTION  I. 

Character  of  gifts  affected  by  the  Mortmain  Act. 

Donations  void  by  the  Statute  of  Mortmain  are  so  by  rea- 
son either  of  the  subject  matter  constituting  the  gift,  or  the 
object  to  which  it  is  made  applicable.  Cases  of  the  latter  sort 
have  already  to  a  great  extent  been  discussed  in  the  course  of 
the  first  chapter ;  so  that  it  is  principally  to  those  of  the  former 
kind  that  our  attention  will  have  now  to  be  directed. 

The  first  inquiry  then  that  suggests  itself  respects  the  de-  What  fpeciei 
scripdon  of  property  obnoxious  to  the  statute.     Sir  William  hefftobcwith- 
Fortescue,  M.  R.,  seems  to  have  led  the  way  in  this  investiga-  "*  ^®  ^^ 
tion  rightly  (a)  holding  that  money  secured  upon  real  estate 
and  bequeathed  to  charity  was  within  the  express  words  of  the 
act;  HaMv.  Governors  of  Grey  Coat  Hospital^  cited  Amb.  368. 
This  decision  was  foSlowed  by  his  successor^  Sir  John  Strange, 
in  Att.  Gen.  v.  Meyrick^  2  Ves.  sen.  44,  by  some  supposed  to 
have  been  the  first  case  on  the  subject.     See  2  Ves.  jun.  S79. 
280. 

The  principle  to  be  deduced  from  these  decisions  at  the  Every  kind  of 
Rolls  has  since  been  carried  out  to  the  utmost  extent,  so  that  estate. 
at  the  present  day  nothing  can  be  more  clearly  established  than 
that  no  interest  whatever  in  real  estate,  be  it  direct  or  indirect, 
absolute  or  defeasible,  can  be  given  for  a  charitable  use,  except 
in  the  mode  and  with  the  formalities  prescribed  by  the  statute ; 
Att.  Gen.  v.  Earl  of  WincheUea,  3  B.  C.  C.  380 ;  Pickering  v. 
Ijord  Stamford,  2  Ves.  jun.  279 ;  And  see  Davers  v.  Dewet, 
S  P.  Wms.  46. 

(a)  There  is  a  somewhat  doabtfiil  much  as  to  some  of  the  subsequent 

ezpresaionof  LordAlvanleyonthiB  determinations.    See  2  Ves.  jun. 

point;  though  hardly,  it  is  con-  279.    The  cases  however,  had  not 

ceived,  intended  to  apply  to  the  at  that  time  been  carried  so  far  as 

case  first  noticed  in  the  text,  so  they  have  since  been. 
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Terms  of  years 
of  whatever 
description. 


Mortgages. 


Other  charges 
and  incum- 
brances. 


A  charge  from 
whatever  cause 
not  raised  still 
an  interest  in 
land  and  sub- 
ject to  the 
statute. 


It  matters  not  whether  the  claim  of  the  heir  is  intended 
to  be  defeated  or  that  of  the  personal  representative;  Att, 
Gen.  V.  Graves,  Amb.  155.  If  the  subject  of  a  bequest 
be  a  chattel  interest,  it  is  immaterial  whether  the  same  be 
an  existing  terra,  or  a  term  created  de  novo;  Att,  Gen,  ▼. 
Graves f  ut  sup. ;  Att.  Gen.  v.  Tomkins,  Amb.  216;  MidMeUm 
V.  Spicer,  I  B,  C.  C.  201 ;  Paice  v.  Archbishop  of  Canterbury, 
14  Yes.  364 ;  Johnston  v.  Swann^  3  Madd.  457 ;  Poor  v.  Mial, 
6  Madd.  32. 

With  respect  to  mortgages  whatever  be  their  character, 
whether  of  an  estate  of  inheritance  or  not  of  inheritanoei 
whether  in  fee  or  for  years,  whether  legal  or  equitable,  and 
whether  the  mortgagee  be  in  possession  or  not  in  possessioUy  a 
compliance  vnth  the  terms  of  the  act  is  equally  requisite ;  AU. 
Gen.  V.  Meyrick,  2  Yes.  sen.  44 ;  Ait.  Gen.  v.  Caldwell,  Aah, 
635 ;  Pickering  v.  Lard  Stamford,  4  B.  C.  C.  214 ;  S.  C.  2  Yes. 
jun.  272,  581 ;  White  v.  Evans,  4  Yes.  21 ;  Howse  v.  Chof- 
ma;i,  ib.  542;  Paice  y.  Archbishop  of  Canterbury,  ut  hqk; 
Currie  v.  Pye,  17  Yes.  462;  Att.  Gen.  v.  Munby,  1  Mer.  327; 
Johnston  v.  Swann,  3  Madd.  457  ;  Watirhouse  v.  Haines,  i 
Sim.  161.  Nor  does  it  make  any  difference  whether  the  mort- 
gage monies  are  specifically  bequeathed  or  whether  they  fi>mi 
part  of  a  general  residue ;  Att.  Gen.  v.  Martin,  cited  3  B.  C  C. 
377;  Middleton  v.  Spicer,  1  B.  C.  C.  201 ;  Att.  Gen.  v.  Earl 
of  Winchelsea,  3  B.  C.  C.  373 ;  S.  C.  nom.  Att.  Gen.  y.  Hwnt, 
2  Cox.  364. 

All  other  charges  and  incumbrances  upon  real  estate,  whether 
created  at  the  time  or  existing  anteriorly,  are  upon  the  same 
footing ;  see  Att.  Gen.  v.  Lord  Weymouth,  Amb.  24.  It  is 
needless  multiplying  cases  on  so  plain  a  point,  many  of  whidi 
too  we  shall  hereafter  have  occasion  to  enter  upon,  when  con- 
sidering the  ulterior  efiect  of  a  charge  newly  created  by  will. 

There  are  two  or  three  cases,  however,  which  deserve  par- 
ticular notice.  It  has  been  decided  that  so  long  as  a  charge  is 
not  raised,  though  the  time  for  doing  so  should  have  arrived, 
and  the  immediate  personal  right  to  call  in  the  same  should  be 
in  trustees,  and  not  in  the  person  purporting  to  make  the  dts- 
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position,  yet  that  such  charge  continuing  still  an  interest  in  Sechon  i. 

land  remains  subject  to  thg  statute ;  Att.  Gen.  v.  Harley^  5  Bequest  for 

Madd.  321.     And  where  a  sum  of  money  was  bequeathed  for  paying  an  equi- 

-                                                                                  ^                  X  table  mortgage. 

the  purpose  of  paying  off  a  debt  secured  by  an  equitable  charge 
upon  or  mortgage  of  a  dissenting  meeting-house,  the  bequest 
was  held  to  be  void;  Waterhouse  v.  Holmes,  2  Sim.  161. 

In  another  case  where  there  was  a  bequest  for  a  similar  pur-  Circumstance 

pose,  but  the  mortgage  had  been  paid  off  in  the  testator's  life-  being  i^^ed 

time,  the  statute  was  held  equally  to  apply.     Lord  Alvanley  J°fi^**^" 


mima- 


who  decided  the  case  in  his  very  able  judgment,  thus  shortly  ^rial. 
disposes  of  one  of  the  views  taken  in  argument : — "  It  is  said, 
supposing  this  legacy  is  not  void  by  the  statute,  it  is  not  so 
confined  to  the  purpose  of  paying  off  the  mortgage,  as  that,  in 
case  that  was  paid  off  without  the  knowledge  of  the  testator,  I 
may  not  infer  an  intention  under  which  it  may  be  applied  to 
other  beneficial  purposes  for  this  society.  I  confess  the  incli- 
nation of  my  opinion  is  otherwise.  The  true  question  is,  can 
any  intention  be  collected  beyond  that  of  securing  to  them  the 
enjoyment  of  this  building ;  any  intention  that,  after  having  pro- 
Tided  for  that  object,  if  the  whole  was  not  necessary  for  that, 
the  surplus  should  be  applied  for  any  other  beneficial  purpose 
in  favor  of  the  society  ?  I  am  of  opinion,  no  such  intention 
can  be  collected.  I  will  not  say  that,  if  this  legacy  was  not 
▼old  by  the  statute,  it  might  not  be  applied  to  sustaining  and  re- 
pairing that  building ;  but  that  it  can  be  applied  to  any  other 
purpose  I  deny,  if  The  Alt.  Gen.  v.  The  Bishop  of  Oxford  is 
right;"  (a)  Corbyn  v.  French,  4  Ves.  418,  431. 

Again  a  mortgage  of  turnpike-tolls,  though  not  including  the  Mortgage  of 
toll-houses  and  gates,  has  been  considered  as  falling  within  the  tumpike-tolls. 
express  words  of  the  statute ;  Knapp  v.  Williams,  4  Ves.  430,  n. 
So  where  the  security  consisted  of  poor  rates  and  county  rates ;  ^u^°'^^^ 
Finch  V.  Squire,  10  Ves.  41.     The  same  decision  has  also 
been  come  to  with  respect  to  bonds  given  by  commissioners  of  Bonds  of  tum- 
a  turnpike-road ;  by  commissioners  for   the  improvement  of  a  missioners. 
city ;  and  by  the  corporation  of  Bath ;  Howse  v«  Chapman,  4  Ves* 
MSt. 

(a)  Vide  supra,  chap.  3,  sect.  1,  p.  151  &  153. 

y2 
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Section  i.  Pursuing  the  inquiry  we  find  that  the  lien,  which  a  vendor 

-,"7X^7""^     has  upon  an  estate  sold  by  him  for  his  purchase  money,  is  an 

interest  in  land  under  the  statute ;  Harrison  v.  Harrison^  1 

Russ.  &  Mylne,  71,  overruling  Middleion  v.  Spicer,  1  B.  C.  C. 

^1.     And  analogous  to  this  is  the  case  of  a  pecuniary  legacy 

Bequest  out  of    ^q  Jj^  produced  by  a  sale  of  real  estate,  though  there  is  no  positive 

proceeds  of  a  ...  .  . 

sale  of  land.       prohibition  against  such  a  bequest  contained  in  the  act;  AtL 

Gen,  V.  Lord  Weymouth,  Amb.  20;  Gravenor  v.  Hallum^  ib. 

645 ;  Middleton  v.  Spicer,  1  B.  C.  C.  201 ;   Curtis  v.  Buttw, 

14  Ves.  537 ;  Gibbs  v.  Rumsey,  2  V.  &  B.  294 ;  JVaite  v.  IVebb, 

6  Madd.  71  ;   Trustees  of  the  British  Museum  v.  White,  2  Sim. 

&  Stu.  594. 

Particular  in-         In  one  Case  a  testator  directed  that  his  debts  and  legacies 

a  charge  of        should  come  out  of  his  real  estate,  and  not  out  of  his  personal, 

f^te  in  ex-'**'  which  latter  he  specifically  bequeathed ;  and  further  that,  subject 

onerationof       to  certain  interests  given  by  his  will,  the  real  estate  should  be 

the  pentonal  by        ,  o  ^ 

will  has  af.  sold  and  the  proceeds  applied  in  satisfaction  of  various  legacies 
^ven^eralKr  ^^>^h  he  enumerated,  and  whereof  several  were  to  charity.  He 
by  codicil.         afterwards  revoked  a  bequest  to  one  of  the  trustees  named  in 

his  will,  and,  substituting  another  in  his  place  as  trustee,  gave 
the  latter  a  legacy  equal  to  what  he  had  bequeathed  to  the 
former.  He  also  revoked  all  the  charitable  legacies,  and  be- 
queathed a  less  legacy  to  one  of  the  charities  mentioned  in  the 
will,  and  gave  other  new  charitable  legacies,  without  specifying 
any  fund  for  payment  of  the  same.  Here  it  was  contended  by 
the  Attorney  General  on  behalf  of  the  charities,  that  the  l^acies 
being  given  generally  by  the  codicil  ought  to  be  payable  out  of 
the  personal  estate ;  and  that  it  might  reasonably  be  supposed, 
that  after  making  his  will  the  testator  was  apprised  of  the  in- 
validity of  the  charitable  bequests  charged  on  his  real  estate, 
and  therefore  revoked  them  and  bequeathed  other  legacies 
generally  out  of  his  personal  estate.  But  Lord  Thurlow  said 
he  thought  the  codicil  only  meant  to  alter  the  quantum  of  the 
legacies  in  some  cases,  and  the  objects  of  them  in  others,  but 
not  the  fund  out  of  which  they  were  to  be  paid  ;  that  the  aigu- 
ment  of  the  Attorney  General  was  equally  applicable  to  Uie 
case  of  the  legacy  to  the  new  trustee,  which  would  also  have  to 
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come  out  of  the  personal  estate.     This,  observed  his  Lordship,  Skction  i, 

would  be  pushing  it  too  far.      He  therefore  held  the  charitable  ^^     "^      ' 
bequests  to  be  void ;  Leacroft  v.  Maynard^  3  B.  C.  C.  233 ; 
S.  C.   1   Ves.  jun.  279 ;  see  also  Makeham  v.  Hooper^  4  B. 
C.  C.  153. 

It  will  be  recollected  however  that  the   opposite  case  of  Money  to  be 

money  to  be  laid  out  in  land  is  expressly  guarded  against  in  the  **  °"^*" 

statute ;  see  AtL  Gen.  v.  Heartwell^  2  Eden,  234.     Of  course  Bequest  to  en- 

tfaerefore  a  legacy  could  not  be  left  to  the  trustee  of  a  charity,  charity  to  com- 

who  should  have  contracted  for  the  purchase   of  an  estate,  to  f^^^ '  *'°"" 
enable  him  to  complete  the  purchase  ;  Corhyn  v.  French^  \  Ves. 
481.     And  so  long  as  the  corporation  of  Queen  Anne's  bounty 

remained  subject  to  its  provisions,  the  rules  by  which  that  insti-  Rules  of  Queen 

tution  is  governed,  and  which  renders  it  imperative  that  all  fonnerly  hin'/ 

monies  should  be  laid  out  in  the  purchase  of  lands,  had  the  ^^"^  bcqucsta 

*  to  the  society. 

effect  of  vitiating  any  pecuniary  bequest  made  to  the  society; 
Widmore  v.  Woodroffe^  Amb.  636 ;  Middleton  v.  Clitherow,  3 
Ves.  734. 

We  now  come  to  the  case  of  franchises  and  other  rights  in  Grant  of  right 
oonnection  with  land.      A  grant  by  the  crown  of  a  right  to  lay   n**a!!^We*I??e*r° 
chains  in  parts  of  the  River  Thames  for  mooring  of  ships,  and 
of  all  profits  to  arise  therefrom  is  a  franchise,  .and  an  interest  in 
land  within  the  act ;  Negu3  v.  Coulter y  Amb.  367. 

The  more  direct  interests  in  land  are  scarcely  worthy  of  men- 
tion. A  few  words  however  may  not  be  improper  with  reference 
to  one  description  of  property,  in  determining  the  character  of 
which  it  is  well  known  that  a  difficulty  at  one  time  existed. 

Allusion  is  of  course  made  to  shares  in  such  public  companies  Shares  in  pub- 
as  require  that  land  should  be  obtained  for  the  purpose  of  the  *^  J®*"?*"***- 
undertaking,  as  to  which  it  was  formerly  doubted  whether  they 
were  real  or  personal  estate.  The  question  underwent  con- 
siderable discussion  successively  before  Sir  Joseph  Jekyll,  Lord 
Alvanley,  and  Lord  Rosslyn,  in  respect  of  shares  in  the  New 
River,  the  Kennet  and  Avon,  and  the  Bath  Navigation  Com- 
panies. By  the  decisions  of  those  learned  Judges  it  is  now 
perfectly  established  that  tliis  kind  of  property  must  be  con- 
sidered as  real  estate ;  JDrybutter  v.  BarfholomcWy  2  P.  Wms. 
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Section  i.     1^  y  BuckeHdge  V.  Ingram^  2  Ves.  jon.  652;  HowseY.  Chap- 

^^"">r""'     man,  4  Ves.  542.    The  inconvenience,  which  has  been  supposed 

to  result  from  these  determinations,  is  in  modem  cases  generally 

obviated  by  an  express  enactment  on  the  subject,  assigning  to 

shares  of  this  description  the  nature  of  personal  property. 

But  although  thus  made  transmissible  to  the  personal  repre- 
sentatives, they  still  it  should  seem  constitute  an  interest  in 
land ;  for  the  words  usually  introduced  into  acts  of  Parliament 
authorizing  works  similar  to  those  referred  to,  viz.  that  the 
shares,  &c.  "  shall  to  all  intents  and  purposes  be  deemed  per- 
sonal estate  and  be  transmissible  as  such,  and  shall  not  be 
deemed  to  be  of  the  nature  of  real  property,"  cannot  be  re- 
garded as  inconsistent  with  the  notion  or  opposed  to  the  exist- 
ence of  that  interest.  The  clause  appears  to  be  solely  referrible 
to  the  respective  claims  of  the  heir-at-law  and  the  next  of  Un, 
and  to  have  been  adapted  to  the  prevailing  ideas  of  mankind 
upon  the  subject.  It  must  be  admitted  however  that  such 
interest  is  nothtng  like  of  so  decided  a  character  when 
the  rights  and  liabilities  of  the  shareholders  have  been 
regulated  by  the  legislature,  as  when  the  association  is  merdy 
private  and  does  not  possess  a  corresponding  protection. 
Nevertheless,  inasmuch  as  it  appears  to  be  established  by  the 
cases  that  any  connection  with  land,  however  slight,  is  sufficient 
to  attract  the  statute,  there  seems  to  be  no  adequate  reason  for 
raising  an  exception  to  that  rule  in  the  present  instance.  Since 
the  above  observations  were  written,  the  subject  has  been  al- 
luded to  in  the  arguments  upon  Att.  Gen.  v.  Giles,  (Rolls,  16 
July,  1835)  when  the  same  view  was  taken. 

Having  thus  endeavoured  to  shew  to  what  the  statute  does 
apply,  we  may  shortly  allude  to  one  or  two  descriptions  of  pno- 
perty  to  which  the  statute  does  not  apply. 
Tenants'  fix-  ^^  ^^^s  been  determined  by  Sir  John  Leach,  V.  C,  that  fix- 

thHcT^'^*^'*"*  tures  in  a  house  which  belong  to  the  tenant,  and  which  the  tes- 
tator as  such  tenant  had  a  right  to  remove,  are  mere  personal 
chattels ;  and  that  consequently,  under  a  residuary  bequest  of 
all  the  testator*s  personal  estate  for  charitable  purposes,  the 
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same  will  pass  as  part  of  the  residue  to  be  applied  aooording  to     section  i. 
the  will ;  Johnston  v.  Stoann,  8  Madd.  457.  ^^ — v ' 

Of  course  a  simple  direction  to  settle  and  secure  an  annuity  Noraonuiues 
for  the  benefit  of  a  charity,  unless  accompanied  with  an  ex-  purchased  un- 
press  injunction  to  lay  out  the  money  in  the  purchase  of  land  or  ct^^^i^nd 
of  a  rexkt  charge  to  be  issuing  out  of  land,  can  have  nothing  in 
it  to  invalidate  the  bequest;  because,  although  the  settling  of  a 
rent  charge  might  not  be  inconsistent  with  such  a  direction,  the 
purchase  of  a  mere  personal  annuity  would  be  fully  sufficient 
to  satisfy  the  intention  of  the  testator.     In  a  case  of  this  kind 
therefore,  an  option  is  in  &ct  given  of  investing  the  fund  in 
land  or  not;  so  that  it  is  brought  completely  within  the  range 
of  those  cases  (considered  ante  p.  99,  100)  in  which  a  direct 
option  is  totidem  verbis  conferred  upon  the  trustees.     The  first 
case  of  those  about  to  be  cited  is,  indeed,  of  the  latter  sort.    See 
Sorresby  v.  HoUinSj  9  Mod.  221 ;  Att.  Gen.  v.  Graves,  Amb. 
168,  n.3  by  Blunt;  Watte  v.  Webb,  6  Madd.  71. 

In  a  late  case,  where  the  question  related  to  East  India  stock.  East  India 
it  was  argued  that  the  dividends  were  payable  out  of  the  general  ly  situated. 
revenue  of  the  Company,  which  arose,  among  other  sources, 
firom  land  possessed  by  the  Company  in  this  country;  and  that 
in  the  event  of  a  dissolution  of  the  Company  as  a  trading  part- 
nership, the  stock-holders  would  be  entitled  to  share  in  the 
proceeds  of  that  land  as  well  as  in  the  rest  of  the  Company's 
property;  and  that  consequently  such  stock  must  be  considered 
an  interest  in  land  within  the  statute.  Sir  C.  C.  Pepys,  M.  R., 
however,  while  admitting  that  the  Company  had  considerable 
landed  possessions  here  as  elsewhere,  was  of  opinion  that  look- 
ing at  all  the  acts  of  parliament  by  which  the  stock  was  secured 
to  the  subscribers,  the  interest  given  to  the  holders  thereof 
was  not  such  an  interest  as  affected  the  land  held  by  the  Com- 
pany :  that  the  only  land  which  the  Company  possessed  was 
held  for  the  convenience  of  trade,  out  of  the  profits  of  which 
trade  the  dividends  had  to  be  paid :  and  that  it  would  be  carry- 
ing the  statute  much  too  far  to  hold  that  they,  who  were  en- 
titled to  receive  those  dividends,  had  an  interest  in  the  land 
possessed  by  the  Company ;  or  that  because  the  party  liable  to 
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pay  had  land  for  the  purpose  of  carrying  on  his  trade,  the  pei^ 
sons  who  were  to  receive  the  dividends  out  of  the  profits  of 
that  trade  had  an  interest  in  the  land ;  AtL  Gen.  v.  GileSf 
Rolls,  16th  July,  1835,  MS. 

In  connection  with  this  last  decision  the  cases  of  Earl  of 
Stafford  v.  Buckley,  2  Ves.  sen^  170,  Lady  Holdernesse  v. 
Marquis  Carmarthen,  1  B.  C.  C.  377,  and  Aubin  v.  Daly,  i 
Bam.  &  Aid.  59,  may  be  consulted ;  though  the  student  should 
be  cautious  how  he  takes  up  any  opinion  from  those  cases  upon 
the  subject  now  under  consideration,  they  having  each  and  all 
been  decided  without  the  slightest  reference  to  the  statute  of 
Mortmain. 

In  Aubin  v.  Daly,  indeed,  several  charitable  gifts  were  dis- 
closed by  one  of  the  instruments  before  the  court,  but  they  had 
nothing  whatever  to  do  with  the  determination  of  the  case. 
With  respect  also  to  that  case  and  the  Earl  of  Stafford  v. 
Buckley,  (which  both  originated  in  the  same  matter,)  it  should 
be  observed  that  it  is  merely  the  collateral  security,  given  to 
Lord  Kinnoul  out  of  the  royal  revenue  in  general,  which  can 
have  any  bearing  upon  the  present  subject 

A  similar  point  was  also  raised  in  the  recent  case  of  Cherry 
V.  Mott,  which  however  was  decided  upon  another  ground. 
See  1  Myl.  &  Cr.  124,  et  seq. 


Legal  estate 
▼Old  equally 
with  the  trust 


Before  concluding  the  present  section  it  should  be  observed, 
that  the  statute  of  Mortmain  has  upon  several  occasions  been 
compared  to  the  II  and  12  W.  3,  relating  to  papists,  with 
which  it  is  said  to  be  in  many  points  exactly  parallel.  Lord 
Hardwicke  in  particular  frequently  resorted  to  decisions  on  the 
latter  act  in  his  construction  and  for  the  illustration  of  the  for- 
mer. 

Thus  he  determined  that  whenever  there  was  a  trust  for  a 
charitable  use  which  could  not  take  effect  on  account  of  the 
statute,  the  trust  being  void  infected  also  the  legal  estate ;  Ad- 
ling  ton  V.  Cann,  3  Atk.  155;  Vaughan  v.  Farrer,  2  Ves.  sen, 
1 89 :  but  that  if  the  trust  were  good  in  part,  though  void  for  the 
rest,  there  the  legal  estate  must  of  necessity  be  supported  for 
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the  8ike  of  the  former;  JFillet  v.  Sandford,  I  Ves.  sen.  186.      Section  i. 
In  these  cases  his  Lordship  professed  to  be  governed  by  Lord 
Kiiig*8  decision  upon  the  Popery  Act  in  Carrick  v.  Errington, 

5  P.  Wms.  361,  and  by  the  judgment  of  the  Court  of  K.  B. 
when  he  was  himself  Chief  Justice  in  a  case  of  Manvood  v. 
DonoelL 

That  the  legal  estate  is  vitiated,  as  well  as  the  trust,  has  like- 
wise been  determined  in  Doe  d,  Burdett  v.  Wrighte,  2  Barn. 

6  Aid.  710;  see  also  Doe  d.  Thompson  v.  Pitcher^  2  Mau.  & 
Selw.  407 ;  S.  C.  6  Taunt.  359,  &  2  Marsh.  61. 

Where  however,  the  trust  is  void  merely  on  the  ground  of 
uncertainty,  we  have  already  seen  that  the  legal  estate  remains 
in  the  trustees ;  Doe  d.  Toone  v..Copeitakef  6  East,  328.  See 
the  conclusion  of  chapter  5,  ante. 


SECTION  II. 

Mode  of  dealing  with  bequests  which  involve  the  principle  of 

marshalling. 

As  a  general  observation  it  may  be  remarked,  that  the  courts  After  some 
have  with  great  steadfastness  resisted  all  attempts  to  elude  or  fij^^^S^uSoiMr 
undermine  the  policy  and  provisions  of  the  Mortmain  Act     It  now actUed  thai 

,  111  1  /«•  11      MMtscmnnotbe 

must  be  obvious  that  nothing  could  have  served  more  enectually  marshalled  for 
to  accomplish  that  object  than  to  have  allowed  a  charitable  *  ^  •"  y* 
legacy  to  take  effect  by  the  marshalling  of  assets.  In  this  re- 
spect however  the  cases  have  undergone  a  considerable  revo- 
lution, Lord  Hardwicke  and  two  or  three  other  judges,  proba- 
bly on  his  Lordship*s  authority,  having  adopted  the  principle 
of  marshalling  in  some  instances  though  they  rejected  it  in 
others.  Now  however  by  a  long  train  of  decisions  it  has  be- 
come the  settled  law  of  the  land,  that  assets  cannot  be  mar- 
shalled in  favor  of  a  charitable  bequest. 

The  principles  indeed  which  have  been  acted  on  in  this  par-  Even  lease. 
ticular  are  extremely  rigid ;  for  the  courts  will  no  more  suffer  ^^^^'  *^'  ''^^^^ 
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not  be  wboTly 
applied  to  re- 
lieve the  other 
per8ona^  estate. 


Mode  of  ar- 
rangement 
adopted  with 
respect  to  per- 
sonal estate. 


IVkre  sufiici- 
ctency  of  pure 
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that  creditors  and  others  should  be  thrown  exclusivdy  Qpn 
those  kinds  of  property  which,  though  partaking  of  die  tetkf 
such  as  leaseholds  and  mortgages,  are  yet  as  between  the  £& 
ferent  classes  of  representatives  deemed  to  be  merely  penonil 
property,  than  they  will  direct  those  who  may  have  dains  by 
judgment  or  otherwise  upon  the  real  estate  to  resort  soidy 
thereto  so  as  to  disincumber  the  personal.  They  have  vciy 
properly  argued  that  if  a  contrary  rule  were  to  be  adopled^ 
land  might  in  event  be  appropriated  to  charity  despite  of  dK 
statute,  and  they  have  refused  to  allow  that  to  be  done  per  9^ 
Uquumj  which  could  not  be  effected  per  directum* 

But  although  on  the  one  hand  the  courts  will  not  mardni 
or  arrange  the  assets  so  as  to  allow  charitable  l^acies  to  be 
paid  in  full ;  yet  on  the  other  it  will  not  be  suffered  that  dn 
particular  funds,  which  are  alone  applicable  for  payment  of  sndi 
legacies,  should  be  exhausted  in  satisfying  the  demands  ef 
creditors  so  as  wholly  to  disappoint  the  charitable  intention :  a 
practice  having  obtained  of  directing  the  entire  personal  estate 
to  be  distributed  rateably  according  to  the  amount  of  the  sefe- 
ral  claims,  the  charities  in  this  mode  of  application  losing  only 
so  much  as  in  discharge  of  their  bequests  would  have  to  come 
out  of  any  obnoxious  funds.  The  manner  of  this  distributioaf 
though  not  bearing  the  name  of  marshalling,  nevertheless,  it 
will  be  perceived,  proceeds  in  a  qualified  measure  upon  the 
same  plan. 

We  may  further  illustrate  the  doctrine  on  this  subject,  \fj 
contrasting  the  cases  in  which  the  assets  are  usually  marshalled 
with  those  in  which  pecuniary  dispositions  to  charity  have  ptf* 
tially  (ailed.  The  practice  of  marshalling  is  occasioned  by  the 
circumstance  of  the  personal  estate  being  inadequate  to  the  dis- 
charge of  all  the  demands  upon  it,  while  some  of  those  demands 
are  at  the  same  time  secured  by  a  charge  or  lien  upon  the  real 
estate.  When  therefore  an  individual,  having  two  funds  to  go 
upon,  chooses  to  resort  to  that  which  is  alone  liable  to  tbe 
claim  of  another,  the  court  will  in  general  marshal  the  assets 
so  as  to  enable  the  latter  to  be  paid  as  well  as  the  former. 

In  the  case  of  charitable  bequests  however,  it  is  not  the  suf- 
ficiency of  the  pure  personalty,  that  is  the  personal  property 
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apAit  from  chattels  real  &c.,  which   will  of  itself  entitle  the     Stcnov  n. 
ehaiity  to  be  paid  in  foil ;   for  if  the  personal  estate  should     ^ — v — ' 

,  *  personalty  will 

luqppen  to  comprise  any  leaseholds  mortgages  or  other  property  not  entitle 

of  a  similar  description,  however  equal  it  may  be  to  meet  every  oflegacyr  °^ 

demand  without  having  recourse  to  these,  still  the  charitable 

legacy  will  fail  in  the  proportion  which  the  one  bears  to  the 

other.     Thus  if  the  interests  in  land  should  constitute  a  fourth 

of  die  entire  personalty,  the  loss  to  the  charity  would  be  one- 

iburth  of  the  amount  bequeathed.     This  varying  kind  of  scale, 

k  may  be  remarked,  is  applied  in  all  cases  in  which  the  claims 

of  creditors  do  not  happen  to  swallow  up  the  whole  of  the 


We  have  said  that  one  of  the  arguments  by  which  the  courts  Reiuons  by 
have  been  governed  is  of  this  nature,  that  by  admitting  the  ^mVha^ 
principle  of  marshalling  it  would  be  opening  a  door  to  evade  ^«°  governed, 
the  statute,  as  land  might  thereby  be  indirectly  given  to  charita- 
ble uses.     But  this  does  not  appear  to  be  the  only  reason.    In 
the  administration  of  personal  estate  by  an  executor  or  adminis- 
trator no  order  is  prescribed  for  its  application.     There  is  no 
occasion  to  apply  chattels  personal  before  chattels  real,  or  debts 
due  on  simple  contract  before  debts  outstanding  upon  real  se- 
curity :  they  are  one  and  all  equally  liable :  and  the  mode,  in 
which  property  of  this  description  is  applied  in  practice,  is 
usually  the  result  of  accident,  and  varies  according  to  circum- 
stances. 

Such  then  being  the  case,  the  courts  seem  to  have  said  that 
a  pecuniary  legacy  (to  charity  at  least)  must  be  considered  as 
derivable  from  the  whole  of  the  personal  estate,  and  conse- 
quently that  whatever  portion  of  the  gift,  in  a  rateable  distribu- 
tion, would  have  to  come  out  of  any  particulars  affected  by 
die  Mortmain  Act  must  necessarily  fail ;  because  to  that  extent 
the  testator  has  attempted  to  give  what  the  Legislature  has 
interdicted.  But  although  this  reason  appears  to  operate^ 
yet  it  may  perhaps  be  doubted  whether  a  charitable  be- 
quest would  ever  have  been  apportioned  out  in  this  way 
among  the  various  parts  of  which  a  testator*s  personal  pro- 
perty happens  to  be  composed,  so  that  each  of  such  parts 
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should  be  made  to  furnish  its  proportional  contribution,  im- 
less  for  that  other  reason,  which  is  noticed  above,  namely  that 
a  contrary  practice  might  induce  an  evasion  of  the  statute. 

Whatever  may  be  the  foundation  of  the  course  thus  pursued 
however,  it  is  clear  that  in  no  case,  except  so  far  it  may  be  pre- 
sumed as  to  preserve  or  restore  the  peculiar  method  of  arrange- 
ment before  adverted  to,  can  anything  like  marshalling  of  as- 
sets ever  take  place  :  that  is,  if  we  understand  the  term  mar- 
shalling in  the  usual  acceptation,  of  throwing  those  who  have  a 
claim  upon  two  funds  exclusively  upon  the  one  which  cannot, 
in  the  ordinary  course  of  things,  be  taken  by  other  claimants. 


Sutement  of  We  now  come  to  the  cases  themselves,  in  the  statement  of 

cases/  which  such  as  trace  the  history  of  the  law  on  this  subject  wiQ 

be  first  noticed,  and  afterwards  those  which  most  strikingly  ex- 
hibit the  doctrine  under  consideration  as  it  exists  at  the  present 
day. 
Loid  Hard-  Looking  to  Lord  Hardwicke's  decisions  we  find  that  although, 

flloD  fn'Mogg  V.  where  a  testatrix  expressly  directed  her  debts  and  legacies  to 
Hodges.  |jg  p^j J  Qy^  Qf  l^gj.  personal  estate,  and  then  gave  the  residue  of 

such  personal  estate  together  with  the  produce  of  her  real  es- 
tate, when  sold,  to  trustees  for  charitable  purposes,  his  Lordship 
refiised  to  marshal  the  assets  because  in  that  instance  a  new 
rule  would  have  had  to  be  set  up ;  Mogg  v.  Hodgesy  2  Ves. 
sen.  52 ;  S.  C.  1  Cox,  9 :  yet  upon  other  occasions  he  has  said 
that  the  old  rule  of  marshalling  ought  to  be  applied  as  before 
the  statute ;  see  int.  al.  Arnold  v.  Chapman^  1  Ves.  sen.  110. 
That  rule  has  accordingly  been  made  to  govern  several  cases. 
In  Att.  Gen.  v.  Thus  where  a  testator,  after  directing  payment  of  his  debts  and 
legacies,  bequeathed  to  trustees  for  charitable  purposes  tlie  resi- 
due of  his  real  and  personal  estate,  the  latter  of  which  (for  there 
existed  none  of  the  former)  consisted  partly  of  a  term  of  years; 
his  Lordship  declared  that  the  leaseholds,  being  taken  by  the 
next  of  kin  as  part  of  the  testator*s  estate  undisposed  of,  were 
first  applicable  to  the  payment  of  the  debts  and  legacies,  on 
the  same  principle  that  lands  descending  are  applied  before 
lands  devised ;  At  I.  Gen.  v.  Tom  kins,  Amb.  216.     This  case 
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(the  last  in  point  of  date  determined  by  Lord  Hardwicke  on  the     Section  h. 

•abject)   was  not  long  afterwards  followed  by  Sir  Thomas     ^^ — v ' 

Clarke,  M.  R.,  (whose  decree  however,  was  subsequently  re- 
versed by  Lord  Northington  on  appeal)  in  Att.  Gen.  v.  Tyndali^ 
*  as  well  as  by  his  successor,  Sir  Thomas  Sewell,  M.  R.  in  Att. 
'  Oen.  V.  Caldwell,  Amb.  63/>. 

So  also  where  a  testator  constituted  his  real  estate  an  auxili-  In  Att.  Gen.  v. 
ary  fund  for  payment  of  his  debts,  funeral  expenses,  and  lega-  mouth.  ^^' 
des,  and  among  other  bequests  gave  a  sum  of  £1000  as  a  fund 
for  charitable  purposes;  Lord  Hardwicke  declared  that  the 
£1000  ought  first  to  be  satisfied  entirely  out  of  the  personal 
estate,  and  that  the  testator's  debts  and  other  legacies  were  then 
to  be  paid  out  of  the  residue  of  that  estate,  and  to  the  extent  of 
any  deficiency  out  of  the  real  estate ;  Ait,  Gen.  v.  Lord  Wey- 
mouth,  Amb.  20,  25. 

And  again  where  a  testator,  being  possessed  of  certain  lease-  in  An.  Gen.  v. 
hold  premises  with  other  personal  property,  bequeathed  seve- 
ral pecuniary  legacies,  and  willed  that  as  his  estate  should  be 
got  in  several  annuities  should  be  bought  for  charitable  pur- 
poses ;  Lord  Hardwicke  decreed  that  with  the  produce  of  the 
leaseholds  the  testator's  debts  and  funeral  expenses  should  be 
paid,  and  that  the  charitable  bequests  should  take  effect  out  of 
the  other  personal  estate;  Att.  Gen.  v.  Graves,  ibid.  155,  158^ 
and  n.  S,  (Blunt*s  edit.)  This  case  also  was  followed  by  Sir 
Thomas  Clarke,  M.  R.,  in  Negus  v.  Coulter,  ibid.  368,  note  S, 
by  Blunt;  S.  C.  Dick.  326.  See  likewise  another  and  more 
flagrant  instance  of  marshalling  by  the  same  learned  judge  in 
HiUyard  v.  Taylor,  Amb.  713,  although  his  Honoris  judgment 
in  that  case  met  with  the  same  fate  as  that  which  attended  his 
decree  in  Att.  Gen.  v.  Tyndall. 

In  an  intermediate  case  however  a  testator,  having  devised  in  Aroold  v. 
an  estate  subject  to  a  sum  of  £1000  which  was  to  go  to  his  C*^?*"*"- 
executors  as  part  of  his  general  estate,  and  after  payment  of 
debts  and  legacies  given  the  residue  both  of  his  real  and  per- 
sonal estates  to  a  charitable  institution,  his  Lordship  refused  to 
marshal  the  assets  on  the  ground,  it  should  seem,  that  this  was 
the  case  of  a  residue  and  not,  as  in  Att.  Gen.  v.  Lord  Weymouth, 
of  a  pecuniary  legacy ;  Arnold  v*  Chapman,  1  Ves.  sen.  108, 
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110.  Here  it  will  be  seen  that  his  Lordship  took  a  different 
view  from  what  he  afterwards  did  in  AtL  Geru  v.  Tomiam\ 
unless  indeed  his  judgment  in  that  case  can  be  considered  at 
proceeding  on  the  notion^  that  a  different  principle  was  appU- 
cable  in  the  case  of  chattels  real  from  what  ought  to  be  applied 
when  the  question  respected  real  estate. 

We  now  pass  to  the  time  of  Lord  Northington,  who  seem 
to  have  been  called  upon  to  decide  but  few  cases  of  this  desoip- 
tion.   Only  one  indeed  is  reported  which  is  as  follows :  A  testir 
trix  directed  her  freehold  and  leasehold  estates  to  be  sold,  aal 
a  certain  portion  of  the  money  arising  from  the  sale  thereof  to 
be  applied  in  the  purchase  of  land  for  a  charity ;  she  then  gave 
the  residue  of  such  money  and  all  other  monies  she  was  pos- 
sessed of,  for  the  purpose  of  being  also  laid  out  in  land  fa 
another  charity.     From  this  statement  it  is  evident  that  the 
case  (so  far  as  it  had  to  do  with  marshalling  which  was  in  a  veiy 
minor  degree)  was  in  its  circumstances  a  combination  of  those 
which  separately  occurred  in  Att.  Gen,  v.  Tomkins  andAmMY. 
Chapman,  though  neither  of  these  cases  is  mentioned  in  the  re- 
ports as  having  been  cited  upon  the  occasion.   It  is  unlikely  how- 
ever that  they  were  overlooked,  notwithstanding  that  in  the 
judgment  pronounced  by  Lord  Northington  his  Lordship,  re- 
versing the  decree  of  Sir  Thomas  Clarke,  followed  the  one  bat 
not  the  other.     He  refused  to  throw  not  merely  upon  the  reil 
estate,  but  even  upon  the  leaseholds,  the  testator^s  debts  and  the 
general  legacies  given  by  his  will  with  a  view  of  leavii^  a 
larger  residue  for  the  charity :  so  that  while  his  decision  pe^ 
fectly  accords  with  that  of  Lord  Hardwicke  in  Arnold  v.  Chtf^ 
man,  it  is  directly  at  variance  with  the  case  of  Att.  Gen.  v. 
Tomkins.     His  Lordship  also  took  notice  of  those  other  deci- 
sions of  Lord  Hardwicke's  in  which  the  principle  of  marshall- 
ing was  made  to  take  place  in  favor  of  a  pecuniary  bequest; 
thus  setting  up,  in  conjunction  with  Arnold  v*  Chapmany  the 
distinction  between  a  legacy  of  that  sort  and  the  gift  of  a  resi- 
due composed  of  real  and  personal  estate,  but  though  thus 
noticed  by  him  they  did  not  elicit  any  expression  of  his  disap- 
probation; Att.  Gen.  v.  Tyndall,  Amb,  614;  S.  C.  2  Eden. 
207. 
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The  two  next  cases  which  are  to  be  found  reported  are  not     Section  n. 

serving  of  any  particular  notice.     In  the  first  it  was  deter-  ^     TwY 

inedy  as  in  AU.  Gen.  v.  Tyndally  that  leaseholds  could  not  ler  v.  Chiids, 

imarily  be  applied  in  payment  of  debts  and  legacies  so  as  to  Blagden. 

ive  the  rest  of  the  personal  estate  for  the  benefit  of  the  charity; 

"oiler  y,  Childs,  Amb.  5S4.     And  in  the  second  the  court,  fol- 

nng  as  well  Arnold  v.  Chapman  as  Att.  Gen,  v.   Tyndally 

fiued»  upon  a  gift  of  the  proceeds  of  real  and  personal  estate 

«r  payment  of  debts  &c.  for  charitable  uses,  to  order  the  debts 

be  paid  out  of  the  real  estate  for  the  purpose  of  leaving  the 

raonal  clear  for  the  charity ;  Foster  v.  Blagden^  ibid.  704>. 

The  distinction,  set  up  by  Lord  Hardwicke  between  a  general  Other  of  Lord 

coniary  legacy  and  the  gift  of  a  residue,  seems  to  have  been  decisions  over- 

It  broken  down  by  a  decision  of  Lord  Chancellor  Bathurst;  BaThtrsdn^''' 

»ugh  it  is  to  be  observed  upon  a  mistaken  view  of  Foster  v.  Hiiiyard  ▼. 

.       »  M,  n   1  .  »  Taylor. 

kMgden,  A  testator  gave  to  trustees  all  his  personal  estate 
spether  with  a  freehold  estate  which  he  directed  to  be  sold, 
d  then  out  of  the  money  desired  that  his  debts,  fimeral  ex- 
naes,  and  several  legacies  should  be  paid.  To  these  legacies 
*re  added  others ;  one  to  the  college  of  Winchester,  another 
the  hospital  there^  and  a  third  to  the  charity  for  the  relief  of 
grgymen's  widows  and  children.  Tlie  testator  then,  after 
idcing  that  it  was  uncertain  what  his  effects  might  amount  to, 
.ve  what  remained,  after  debts  legacies  and  other  charges,  to 
A  charitable  uses  as  his  executors  should  think  fit.  The 
arding  of  the  will  appears  to  have  been  calculated  to  raise  the 
lestion  whether  the  three  first  bequests  to  charity  were  not  of 
specific  nature,  as  being  intended  to  come  out  of  the  produce 
the  freehold  estate.  We  are  however  left  in  ignorance  by 
e  report  whether  the  point  was  adverted  to;  although,  as  the 
fle  is  represented  to  have  been  decided  upon  the  authority  of 
Mier  V.  Blagden,  such  bequests  must  have  been  treated, 
bether  designedly  or  not  is  immaterial,  as  having  the  character 
'  general  pecuniary  legacies.  The  cause  having  been  first 
ooght  before  Sir  Thomas  Clarke,  M.  R.,  his  Honor  carried 
it  the  system  of  marshalling  to  its  full  extent :  but  the  decree 
en  pronounced,  being  twelve  years  afterwards  appealed  firom, 
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was  reversed  by  Lord  Bathurst  so  far  as  related  to  the  chari- 
table legacies  to  Winchester  hospital,  (the  college  it  may  be 
recollected  is  excepted  out  of  the  Mortmain  Act,)  and  for  tbe 
relief  of  widows  and  children  of  clergymen ;  Hilly  ard  v.  Tayhr, 
Amb.  713. 

This  case  may  be  denominated  the  last  of  a  series.  It  doses 
the  history  of  the  earlier  decisions  on  this  subject,  carrying 
along  with  it  the  remains  of  that  partiality  which  in  some  for- 
mer instances  had  been  exhibited  towards  charitable  bequests. 
For  whilst  the  practice  of  marshalling  as  respects  difierent 
descriptions  of  personal  property  was  effectually  abrogated  by 
the  case  of  AtL  Gen.  v.  TyndaU,  followed  as  that  case  was  not 
long  afterwards  in  Waller  v.  ChUds,  the  distinction  between  i 
fixed  pecuniary  bequest  and  a  residuary  gift,  composed  of  red 
and  personal  estate,  was  at  once  and  for  ever  broken  down  by 
the  case  oiHiUyardv.  Taylor. 


Modern 


Upon  a  residu- 
al ffift  of  per. 
toiuu  eitate  to  a 
charity,  debts 
and  legacies  ap. 
portioned  ac- 
cording to  the 
state  of  the  pro- 
perty. 


Let  us  now  pass  to  the  more  modem  decisions  which^  thou^ 
they  may  exhibit  one  or  two  deviations  from  the  general  coane, 
will  be  found  to  run  in  a  far  more  uniform  tenor* 

A  testator,  afler  giving  several  specific  and  pecuniary  legacies, 
bequeathed  the  residue  of  his  personal  estate  (part  of  which  con- 
sisted of  mortgages)  to  purposes  of  charity ;  and  it  was  declared 
by  Lord  Alvanley,  M.  R.,  that  the  debts  and  legacies  ought  to 
be  paid  out  of  the  testator*s  general  personal  estate,  and  out  d 
the  money,  secured  by  mortgage  or  other  real  securities,  pro  raU. 
The  charity  of  course  here  took  so  much,  of  what  is  termed 
the  general  personal  estate,  as  was  not  exhausted  by  its  pro- 
portional contribution  towards  satisfaction  of  the  debts  and 
pecuniary  legacies.     The  profession  has  recently  been  furnished 
with  an  additional  note  of  the  Master  of  the  Rolls'  decimon, 
from  which  it  appears  that  he  conceived  the  case  to  stand  upon 
the  same  ground  as  if  the  testator  had  specifically  bequeathed 
his  mortgages  to  one  person,  and  the  other  part  of  his  personal 
estate  to  another.     In  such  a  case,  he  observed,  they  should 
contribute  to  the  payment  of  the  debts  and  legacies  rateably 
according  to  the  amount  of  what  they  took.    The  next  of  kin 
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in  that  case  he  considered  as  if  tliey  had  been  legatees  of  the     section 

mortgages;  and  therefore  decreed,  that  the  payment  of  the  debts 

and  legacies  should  be  made  out  of  the  mortgages  and  out  of 

the  rest  of  the  personal  estate,  rateably  according  to  the  amoiuit 

of  each  of  them  respectively  ;  Alt.  Gen.  v.  Earl  of  WincheUeay 

3  B.  C.  C.  373  &  380,  n.  3.  (Belt's  edit.) ;  S.  C.  nom.  Att.  Gen. 

V.  Hurst,  2  Cox,  364.     For  a  full  statement  of  the  decree  in 

ibis  case,  sec  Seton's  Deer.  130. 

Of  this  case  it  must  be  observed,  that  although  the  determi- 
nadon  has  been  generally  approved  of,  yet  it  is  manifestly 
founded  on  an  utter  perversion  of  that  very  analogy  by  which 
it  is  attempted  to  be  sustained.  Lord  Hardwicke's  decision  on 
the  contrary  in  AtL  Gen.  v.  Tomkinsy  (and  the  contrast  is  not 
a  little  singular)  if  it  cannot  now  be  regarded  as  law,  is  never- 
theless in  perfect  unison  with  the  reasoning  which  is  to  be 
found  urged  in  its  support.  The  assertion  on  the  one  hand, 
that  the  interest  of  the  next  of  kin  stands  precisely  on  the  same 
footing  as  if  there  had  been  an  express  disposition  to  them, 
does  not  require  any  serious  argument  to  refute  it.  On  the 
other  hand  the  resemblance  pointed  out  between  the  interest 
taken  by  the  next  of  kin  and  that  which  an  heir  acquires  by 
descent  from  his  ancestor  is  so  obvious  that  it  can  be  in  no 
need  of  any  adventitious  colouring. 

Perhaps  the  true  ground  of  the  decision  in  Att.  Gen.  v. 
Earl  of  JVinchehea  is  this : — that  the  order,  in  which  a  testa- 
tor's estate  has  usually  to  be  administered,  is  in  effect  nothing 
else  than  a  marshalling  or  rather  arranging  of  the  assets ;  be- 
cause, as  every  part  of  the  personal  estate  is  equally  liable  to 
4he  payment  of  whatever  charges  or  demands  there  may  be 
upon  it,  to  say  that  one  part  shall  be  applicable  before  another 
part  can  only  be  to  arrange  the  assets  as  between  the  several 
persons  who  happen  to  be  entitled  to  such  estate  after  the 
charges  and  demands  thereupon  shall  have  been  satisfied. 
What  is  strictly  termed  marshalling,  however,  is  merely  a  cor- 
rective or  preventive  process  to  be  had  recourse  to  when  that 
order  has  been  or  is  about  to  be  departed  from. 

There  does  not  appear  to  be  any  other  basis  upon  which  the 
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Section  ii.     determination  can  satisfactorily  rest;  for  if  we  endeavour  to  ac- 
count for  it  by  saying  that  the  court  felt  the  danger  there  might  be, 
were  it  to  adopt  any  other  course,  of  the  statute  becoming  in- 
fringedy  that  reason  is  not  alone  suiHcient.   In  order  to  shew  thb, 
let  us  take  the  case  of  creditors  being  wholly  paid  out  of  the  pure 
personalty,  there  (if  the  circumstance  is  not  to  cause  the  comfJete 
failure  of  the  charity)  the  danger,  to  the  extent  in  which  the  lease- 
holds and  mortgages  ought  to  have  contributed  to  the  pajrment 
of  debts,  is  not  got  rid  of.     The  answer  that  the  court  would 
prevent  such  a  state  of  things  from  arising,  or  if  it  arose  would 
provide  for  the  exigency  by  a  sale  or  calling  in  of  the  lea9^ 
holds  and  mortgages,  will  not  do;  because  if  this  were  all,  the 
court  would  have  been  justified  in  adopting  the  principle  of 
marshalling  at  once,  since  it  might,  upon  the  pure  personalty 
being  exhausted,  have  taken  steps  to  prevent  the  charity  from 
receiving  any  of  the  prohibited  funds  except  in  the  shape  d 
money. 

While  upon  this  subject,  it  may  be  well  to  take  notice  of  the 
reasoning  by  which  Lord  Northington  justified  his  refusal 
to  marshal  in  Jtt.  Gen.  v.  TyndaU.  In  that  case  it  ma; 
be  recollected  there  was  a  pecuniary  bequest  to  charity  arising 
from  the  sale  of  the  testatrix's  freehold  and  leasehold  estates, 
the  residue  of  her  estate  being  given  to  charitable  purposes 
generally.  In  his  Lordship's  judgment  we  find  the  following 
observations : — "  The  specific  devise  of  the  leasehold  to  die 
charity  being  void.  First,  shall  the  charity  take  it  as  part  of 
the  residue  of  the  personal  estate,  and  so  the  testator  do  /mt 
obliquum,  quod  non  potuitfacere  per  directum  ?  Or  shall  the 
court  say,  in  the  same  decree,  your  intent  and  act  were  illegalf 
but  I  will  help  you  at  a  shift,  and  do  that  for  you  which  you 
could  not  do  for  yourself:  I  will  contradict  the  legislator^  and 
you  shall  be  enabled,  substantially,  to  give  your  lands  to  a 
charity,  the  devise  of  which  I  have  decreed  void,  because  given 
to  the  same  charity.  This  seems  to  me  a  strange  construction 
to  put  upon  the  statute,  and  as  strange  an  inconsistency  in  the 
decree.  The  mode  of  doing  this,  attempted  by  the  present 
decree,  is  by  marshalling  that  which,  in  the  light  that  the  court 


Ch.  VII.]       Effect  of  the  Mortmain  Act.  339 

8aw  it,  was  one  and  the  same  fund ;  for  it  having  decreed  the  SacTK>N  n. 
•pedfic  devise  of  the  leasehold  void,  it  considered  the  leasehold 
as  dropping  into  the  personal  estate  and  becoming  one  fund, 
which  it  marshals :  this  I  do  not  understand.  The  old  rule  of 
marshalling  assets  respects  two  different  funds,  and  two  different 
aetB  of  parties,  where  one  set  can  resort  to  either  fund,  the  other 
only  to  one :  it  is  grounded  on  obvious  equity ;  it  does  no  pre- 
judice to  any  body,  and  it  effectuates  the  testator's  intent ;  but 
where  there  is  no  double  fund,  what  is  marshalling  for  the  resi- 
due ?  to  put  on  the  void  specific  legacy,  devised  of  the  personal 
estate,  the  debts,  other  legacies  and  costs  that  the  charity  may 
have  fro  tanto  out  of  the  void  legacy  devised.*'  2  Eden,  210, 
SIL 

His  Lordship  here,  it  will  be  perceived,  begins  with  no- 
ticing the  lapse  of  the  leaseholds  specifically  bequeathed 
into  the  residue,  and  then  his  argument,  built  upon  that  cir- 
cumstance, proceeds  on  the  assumption  that  the  rights  of  the 
next  of  kin  do  not  arise^as  it  were,  until  after  the  residue  is 
ascertained.  Yet  it  is  somewhat  curious  thus  to  halt  halfway: 
to  take  notice  of  the  lapse  of  the  specific  bequest,  and  not  to 
carry  on  the  view  so  as  to  take  in  the  mode  in  which  the  sub- 
ject of  that  bequest  must  subsequently  devolve ;  for  it  is  evident 
that  the  very  moment  the  leaseholds  fell  into  the  residue  they 
passed  away  from  it.  Then  long  before  the  testator's  estate 
could  be  administered  it  must  have  been  seen  that  a  part  of 
that  estate,  no  matter  how  constituted,  was  undisposed  of,  and 
this  in  the  ordinary  course  of  tilings  would  form  the  primary 
fund  for  application.  Supposing  the  testatrix  had  said,  I  give 
all  the  residue  exclusive  of  leaseholds  and  mortgages,  would  it 
not  for  our  present  purpose,  though  not  for  all  purposes, 
amount  to  the  same  thing  ?  If  the  ultimate  devolution  of  the 
property  cannot  be  shut  out,  it  can  scarcely  be  denied  that 
there  would  be  two  different  funds,  the  pure  personalty  and 
the  chattels  real,  and  two  different  sets  of  parties,  the  charity 
and  the  creditors ;  one  set,  that  is  the  latter,  being  able  to 
resort  to  either  fund ;  the  other,  that  is  the  former,  only  to 
one. 

This  case  shews  the  difficulty  of  getting  at,  we  mil  not 
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Sfciion  II.  say  the  real,  but,  the  right  and  proper  ground  of  this  class  of 
cases :  and  let  not  the  student  suppose  that  this  is  a  matter  of 
indifierence.  It  is  very  easy  to  state  in  a  general  way  that  as- 
sets will  not  be  marshalled  in  charity  cases,  but  that  a  particu- 
lar arrangement  is  made  to  take  place  instead.  Unless  how- 
ever we  are  acquainted  with  the  reasons  and  principles  which 
govern  this  peculiar  mode  of  dealing  with  such  cases,  we  shall 
be  at  a  loss  to  know  when  it  is  proper  to  be  applied  and  when 
not.  The  case  we  have  next  to  consider  will  shew  that  in  this 
respect  the  subject  under  consideration  forms  no  exception  to 
the  general  rule. 

The  bequest  to  which  our  attention  must  now  be  directed  is 
of  a  very  different  description  from  the  last.     A  testator  directed 
that  the  money  arising  from  a  sale  of  certain  parts  of  his  per- 
sonal property,  some  of  which  were,  and  others  were  not  af- 
fected by  the  act,  should  in  the  first  place  be  applied  in  pay- 
ment of  his  debts,  funeral  and  testamentary  expenses  and  lega- 
cies, and  in  the  next  place  that  the  residue  of  the  money  should 
be  appropriated  to  a  charitable  purpose.     Here  it  was  decreed 
by  Lord  Rosslyn  that  the  general  residue  of  the  testator's  per- 
sonal estate,  which  in  this  instance  was  undisposed  of,  and  con- 
sisted partly  of  pure  personalty  and  partly  of  the  price  of  a 
real  estate  contracted  to  be  sold  by  the  testator,  should  be  ap- 
plied in  payment  of  the  testator's  debts  and  funeral  expenses  in 
a  course  of  administration,  and  then  in  payment  of  his  legacies 
as  far  as  the  same  would  extend;  and  with  respect  to  that  part 
of  the  personal  property  which  was  specifically  appropriated,  it 
was  ordered  that  the  same  should  be  applied  pro  ratd  in  pay- 
ment of  so  much  of  the  testator's  debts,  legacies,  and  funeral 
expenses  as  the  general  residue  of  the  testator's  personal  estate 
undisposed  of  by  his  will  would  not  extend  to  pay  ;  with  a 
further  direction  that  such  particulars  of  the  personal  estate 
specifically  bequeathed  as  did  not  pass  under  the  residuary 
bequest  to  charity  should  be  divided,  after  the  pajrments  there- 
out before  directed,  among  the  testator's  next  of  kin,  and  that 
such  particulars  specifically  bequeathed  as  were  well  given  to 
charity  should,  after  such  payments  thereout,  be  applied  ac- 
cording to  his  will ;  Hawse  v.  Chapman^  4  Ves.  543. 
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Id  this  case  the  arguments  of  counsel  for  the  next  of  kin  are     Section  n. 
well  worthy  of  perusal.     Two  points  were  made:  first,  that  the 
appropriated  fund  was  rendered  exclusively  liable  to  the  pay- 
ment of  debts  legacies  and  other  charges,  and  that  nothing 
but  the  residue  of  that  fund  after  satisfying  those  charges  was 
made  the  subject  of  charitable  disposition:  secondly,  in  the 
event  of  the  court  being  against  them  on  the  first  point,  that 
the  whole  personalty  ought  to  be  applied  rateably  in  liquidating 
such  debts  legacies  and  other  charges.     It  must  be  apparent 
that  the  former  of  these  is  a  pure  question  of  construction  upon 
the  particular  words  of  the  will,  the  determination  of  which, 
though  it  had  to  do  with  the  application  of  the  principle  we  are 
discussing  in  that  individual  case,  did  not  in  the  least  affect  the 
principle  itself.     For  this  reason,  although  the  writer  has  an 
opinion  upon  the  subject,  he  will  pass  on  to  the  second  point. 
With  respect  to  this  the  decision  proceeded  on  the  ground  that 
the  charitable  legacy  being  specific,  the  general  residue  was 
first  applicable  to  the  payment  of  charges  upon  the  personal 
estate.     But  how  is  the  general  residue  first  applicable  ?     Is 
it  not  under  the  very  same  arrangement  as  that  we  have  spoken 
of  in  commenting  upon  the  case  of  Alt.  Gen.  v.  Earl  of  Win- 
cbebea  ?    So  that  here  we  have  an  instance  in  which  the  court 
has  marshalled  or  arranged  the  assets  for  the  purpose  of  allow- 
ing a  charitable  bequest  to  be  paid  in  full.     Then  is  the  cir- 
cumstance of  the  legacy  being  specific  sufficient  to  account  for 
the  different  determination  in  this  and  the  preceding   case? 
Recurring  to  the  arrangement  just  mentioned  we  may  recollect 
that  while  the  court  in  favor  of  general  legatees  can  marshal 
only  as  against  the  next  of  kin,  it  will  in  favor  of  specific 
legatees  marshal  both  against  the  next  of  kin  and  also  against 
general  legatees :  in  other  words  it  goes  a  step  further.     In  the 
present  case  however,  by  reason  of  the  declared  intention  of 
the  testator  that  the  charity  should  only  take  afler  debts  and 
legacies  paid,  the  marshalling  could  only  be  against  the  next  of 
kin.     Was  there  not  then,  it  may  be  asked,  just  as  much  dis- 
fiivor  shewn  to  the  next  of  kin  in  AtL  Gen.  v.  Earl  of  Win- 
chehca,  as  in  Howse  v.  Chapman  ?     Was  not  an  equally  strong 
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SwsnoN  II.  intention  evinced  that  the  charity  should  be  preferred  in  the 
latter  case  as  in  the  former?  The  writer  confesses  that  he  can- 
not discover  any  marked  or  characteristic  distinction  between 
the  two ;  and  that  he  is  unable  to  account  satis&ctorily  for  the 
different  manner  in  which  they  have  been  treated. 

Proceeding  with  the  cases  we  find  that  where,  besides  a 
residuary  gift  to  charity,  there  are  bequests  of  particular  sumi 
to  other  charities  the  same  course  is  pursued  with  respect  to 
these  last  as  was  adopted,  in  relation  to  the  former,  in  AtL  Gas. 
V.  Earl  of  JFinchelsea,  and  that  without  reference  to  the  suffi- 
ciency or  otherwise  of  the  pure  personal  estate  to  answer  every 
demand.  In  all  cases  an  apportionment  of  the  diflferent  funds 
is  made  to  take  place ;  the  charities  receiving  so  much  only  as 
thus  rateably  falls  to  them  out  of  such  funds  as  they  are  at 
liberty  to  take ;  Crosbie  v.  Mayor  of  Liverpool,  1  Russ.  & 
Myl.  761  note ;  West  v.  Shuttleworth,  Rolls,  MS. ;  Cherry  t. 
Mott,  1  Myl.  &  Cr.  123;  Baker  v.  Sutton,  1  Keen,  9SA\ 
Hobson  V.  Blackburn,  ibid,  273. 

In  one  case,  where  it  was  contended  that  the  particular  chari- 
table legacies  ought  at  all  events  to  be  paid  out  of  so  much  of 
the  residue  as  consisted  of  pure  personalty,  which  was  amply 
sufficient  for  that  purpose,  Lord  Cottenham  observed, — *^  This 
would  be  marshalling  the  assets  at  least  against  the  next  of  kin, 
and  would  be  contrary  to  the  rule  of  the  Court  adopted  in  all 
such  cases,  which  is  to  appropriate  the  fund  as  if  no  legal  ob^ 
jection  existed  as  to  applying  any  part  of  it  to  the  charity  lega- 
cies, then  holding  so  much  of  the  charity  legacies  to  &il,  as 
would  in  that  way  be  to  be  paid  out  of  the  prohibited  fund;** 
Williams  v.  Kershaw,  I  Keen,  274,  n. 

One  of  the  cases  above  cited  is  peculiar.  A  testator,  reciting 
his  intention  if  he  should  live  of  purchasing  a  presentadon  to 
Christs*  Hospital,  desired  in  the  event  of  his  not  living  to  make 
the  contract  that  his  executors  should  do  so,  if  the  money 
arising  from  his  personal  estate  should,  afler  payment  of  debts, 
funeral  expenses,  legacies,  and  other  matters  mentioned  in  hb 
will,  be  sufficient  for  the  purpose.  Afler  the  testator's  death  a 
negotiation  was  opened  by  liis  executors  with  the  hospital ;  but 
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the  sum  c^fered  was  not  deemed  sufficient.  Upon  the  question  skctiok  h. 
whether  the  legacy  failed^  Sir  C.  C.  Pepys,  M.  R.  made  the  * — ^f"""^ 
following  observations : — "  This  legacy  is  conditional.  There 
18  no  gift,  if  the  personal  estate  be  not  sufficient  to  fulfil  the 
contract ;  and  it  appears  that  such  is  the  case,  the  governors 
declining  the  sum  ofiered  on  the  ground  of  its  inadequacy. 
Indeed,  from  the  rules  applicable  to  charity  legacies,  such  must 
be  the  case.  Part  of  the  testator's  property  consists  of  per- 
sonalty of  such  a  nature,  or  in  such  a  state  of  investment  as 
cannot  be  applied  to  purposes  of  charity.  There  being  no 
marshalling  in  favor  of  a  charity  legacy,  the  general  personal 
estate,  mixed  and  pure,  must  in  the  first  place  be  considered  as 
apportioned  for  the  purpose  of  paying  the  several  legacies.  If, 
therefore,  the  price  at  which  the  governors  would  be  willing  to 
contract  could  be  ascertained,  that  price  so  apportioned  would 
be  contributed  partly  by  the  personal  estate  applicable  to  the 
payment  of  charity  legacies,  and  partly  by  the  personal  estate 
which  is  not  so  applicable;  and  as  the  former  only  could  be 
taken,  the  sum  applicable  must  of  necessity  fall  short  of  the 
amount  required  to  perform  the  contract,  so  that  the  event  never 
can  arise,  upon  the  happening  of  which  the  legacy  is  to  depend. 
There  never  can  be  money  arising  from  the  personal  estate  suf- 
ficient to  make  the  contract.  If  this  view  be  correct,  the 
legacy  must  fail,  for  there  may  no  doubt  be  a  conditional  legacy 
to  a  charity  as  well  for  any  other  purpose  ;^  Cherry  v.  Mott, 
I  Myl.  &  Cr.  131,  2. 

So  far  we  have  had  to  deal  with  personal  estate  only.    The  Bequests  which 
next  cases  have  reference  to  a  mixed  fiind  composed  of  real  and  "^(^^"f^" 
personal  property.     In  the  consideration  of  these  some  apparent 
diflficulties  will  be  found  to  present  themselves,  which  afler  the 
cases  shall  have  been  stated  will  be  attempted  to  be  obviated. 

The  two  first  instances  of  the  kind  seem  to  have  come  before 
LfOrd  Kenyon  at  the  Rolls.     In  the  former  of  these,  where  caaeof  Foyv. 
there  was  a  general  charge  of  debts  and  legacies  upon  the  real  ^^ 
in  aid  of  the  personal  estate,  all  that  the  court  appears  to  have 
said  or  done  was  to  refiisc  to  throw  the  debts  and  general  lega- 
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Of  Ridges  v. 
MorriaoD. 


Sicnov  u,  cies  upon  the  former  so  as  to  let  in  the  charities  exdurivdy 
upon  the  latter;  Foy  v.  Foy,  1  Cox,  163,  Reg.  Lib.  1784^ 
A.  796,  b. 

The  second  can  scarcely  be  said  to  be  reported,  the  fiicts  upon 
which  the  judgment  proceeded  not  being  stated.  Upon  a  re* 
ference  to  the  Register's  book  howeveri  it  appears  that  a  testator 
having  given  several  legacies,  charitable  as  well  as  others,  made 
a  charge  of  the  same  upon  his  real  estate  in  aid  of  his  personal 
property.  By  the  order  on  further  directions  it  was  declared 
that  the  clear  residue  of  the  said  testator's  personal  estate  ought 
to  be  apportioned  among  the  several  legatees  of  the  said  testa- 
tor in  proportion  to  their  respective  legacies.  And  it  was 
ordered  that  the  Master  should  apportion  the  same  accordingly. 
The  court  then  went  on  to  declare  that  the  general  legatees 
were  entitled  to  have  the  deficiency  made  good  out  of  the  {mto- 
duce  of  the  real  estate ;  but  that  so  much  of  the  charitable  lega^ 
as  should  not  be  satisfied  by  such  apportionment  of  the  testa- 
tor's personal  estate  was  void  by  the  Mortmain  Act  Reg. 
Lib.  1784,  B.  162.  The  effect  of  this  order  is  correctly  pvcn 
in  the  report,  the  court  being  represented  as  declaring  that  the 
charitable  legacies  were  entitled  only  to  be  paid  out  of  the  per- 
sonal estate  pari  passu  with  the  other  legacies ;  Ridges  v.  Mar- 
riso7if  1  Cox,  180. 

In  Mr.  Cox's  note  of  this  case  Lord  Kenyon  is  made  ex- 
pressly to  found  his  judgment  upon  the  previous  case  of  C<^ 
man  v.  Taylor;  in  which,  says  that  able  judge,  it  was  decreed 
by  Lord  Northington  that  the  personal  estate  should  be  ap- 
plied, as  far  as  it  would  go,  in  discharge  of  all  the  legacia 
(charitable  as  well  as  others)  pari  passu.     Upon  referring  to 
that  case  however,  in  the  Register's  book,  it  appears  not  only 
that  the  disposition  itself  is  differently  framed,  but  that  the 
effect  of  the  decree  has  been  altogetlier  misconceived.     There 
were  it  seems  several  charitable  and  other  legacies,  which  were 
directed  to  be  paid  out  of  the  produce  of  the  testator's  real 
estate  and  out  of  his  personal  estate  together.     But  although 
one  should  thus  have  been  induced  to  think  that  the  bequests 
to  charity  were  only  partially  invalid,  yet  they  were  declared 


Of  Coleman  v. 
Taylor. 
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wholly  void.   '  In  establishing  the  trusts  of  the  will  the  decree     Section  u. 
declared  "  that  the  same  ought  to  be  carried  into  effect,  except     *      v^"^ 
80  fiur  as  the  same  concerns  the  several  charities  mentioned  in 
the  will  of  the  said  testator  which,  being  to  be  paid  out  of  lands, 
are  void  within  the  statute ;"  Coleman  v.  Taylovy  Reg.  Lib. 
1765,  A.  170,  172,  a. 

No  other  instance  of  this  sort  is,  it  seems,  to  be  met  with  till 
the  time  of  Lord  Eldon.  The  matter  came  before  his  Lord- 
ship in  a  somewhat  different  shape  from  that  which  was  pre- 
sented in  the  last  case,  the  point  to  be  determined  being  the 
mode  in  which  debts  and  other  charges  should  be  paid  out  of 
real  and  personal  estate,  the  residue  of  which  was  given  to 
charity.     A  testatrix,  after  appointing  three  persons  joint  exe-  Of  Paice  v. 

1  11  1  11  1  Archbishop  of 

cutors^  gave  to  them  all  her  real  and  personal  estate  upon  trust  Canterboiy. 
to  pay  her  just  debts  and  funeral  expenses  and  then  the  legacies 
mentioned  in  her  will.  The  testatrix  desired  that  her  house  in 
Grosvenor  .Square,  which  was  leasehold,  should  be  sold,  the 
proceeds  to  be  first  applied  in  paying  off  a  mortgage,  and  the  re- 
mainder appropriated  to  the  general  purposes  of  her  will. 
Then,  after  specifically  disposing  of  another  house  in  Grace- 
church  Street,  and  giving  a  variety  of  legacies,  as  well  as  de- 
vising away  two  freehold  farms  and  lands,  the  one  in  fee  and 
the  other  (according  to  the  construction)  for  life  only,  the  testa- 
trix gave  all  the  remainders  of  her  different  bequests  to  charita- 
ble purposes.  In  Lord  Eldon's  judgment  there  is  but  one 
short  passage  relating  to  the  apportionment  of  the  debts  and 
legacies.  He  merely  says, — "  The  same  arrangement  must 
take  place  by  apportionment  of  the  charges  between  the  funds 
as  in  the  case  of  AtU  Gen.  v.  Lord  Winchehea ;"  Paice  v. 
Archbishop  of  Canterbury^  14  Ves,  364,  372. 

By  the  decree,  which  is  given  in  a  note  to  the  case  oi  Roberts  v. 
Walker^  it  appears  that  the  debts  funeral  expenses  and  legacies 
were  made  to  come  wholly  out  of  the  personal  estate,  and  that  the 
only  apportionment  which  took  place  was  between  the  different 
particulars  of  which  that  estate  was  composed. 

After  a  statement  of  the  decree  the  passage,  containing  Lord 
Eldon's  allusion  to  Att.  Gen.  v.  Earl  of  Winchelsea,  is  given  in 
the  note  referred  to  and  is  made  the  subject  of  the  following  re- 
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SicnoN  II. 


OfMakeamv. 
Hooper. 


mark.  **  But  the  AtL  Oen.  v.  Winchebea  only  decided  affinw- 
tively,  that  there  was  to  be  apportionment  as  between  that  part  of 
the  personal  estate  which  was  lent  out  on  mortgage  and  the  geDe> 
ral  personal  estate ;  it  did  not  decide  negatively  that  there  ongfat 
not  to  be  an  apportionment  as  between  fireeholds  and  personalty ; 
and  therefore  the  expressions  of  Lord  Eldon,  as  reported,  do 
not  go  far  enough  to  sustain  the  decree  as  drawn  up.**  1  Ross. 
&  Myl.  759,  n.  In  reply  however  to  this  observation  it  miy 
be  said,  that  as  Lord  Eldon's  expression  is  that  the  same  ar- 
rangement must  take  place,  he  must  be  understood  to  have 
meant  the  same  identical  arrangement  and  no  other,  so  as  ioh 
pliedly  to  negative  the  idea  of  any  apportionment  between  the 
freeholds  and  the  personalty  in  the  case  before  him,  in  whidi 
view  the  decree  would  be  sustained  by  the  judgment  upon  the 
point  in  question. 

The  remaining  cases  we  shall  have  to  consider,  will  be 
found  to  wear  a  somewhat  different  complexion.  In  the 
first,  a  testator  gave  to  trustees  all  his  freehold,  leasehold, 
and  copyhold  estates,  and  also  all  his  personal  estates  upon 
trust  to  sell  and  dispose  thereof,  and  out  of  the  monies 
arising  from  the  said  trust  premises,  to  pay  several  charitable 
and  other  legacies,  among  the  former  one  to  the  Bath  Inir- 
mary,  and  after  payment  thereof,  to  pay  the  residue  and  sur- 
plus  of  such  monies  to  the  plaintiff  and  another  absoluldy. 
The  cause  was  heard  before  the  Lords  Commissioners  Ashunt 
and  Wilson,  the  former  however  appearing  alone  to  have  giveii 
judgment.  He  is  represented  as  saying  ''  he  thought  they  were 
bound  by  the  recent  cases  with  respect  to  the  question  of  mi^ 
shalling ;  that  it  did  not  appear  what  was  the  reason  of  Ae 
turn  in  the  cases,  but  as  the  decisions  had  ,taken  that  coune 
they  could  not  alter  them  ;**  Mak^m  v.  Hooper^  4  B.  C.  C. 
153. 

The  order  actually  made  however,  is  as  follows:  "Thw 
Lordships  do  declare  that  the  charitable  legacy  of  £S00  given 
by  the  will  of  the  testator  Joseph  Lloyd  to  the  treasurer  of  the 
Infirmary  at  Bath"  (which  then,  as  now,  formed  one  of  the  ex- 
ceptions to  the  statute)  "  is  to  be  considered  as  charged  on  the 
whole  of  the  said  testator's  assets,  both  real  and  personal ;  but 
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thai  the  other  charitable  l^acies  giren  by  the  said  testator's     Sbovion  n. 
will  ought  to  be  pwd,  with  the  other  legacies,  out  of  his  per-     * — v^"^ 
Moal   assets  only;'*  Makeam   v.  Hooper ^  Reg.   Lib.  1792t 
B.  146,  a. 

In  the  next  case,  a  testator  devised  his  real  estate  upon  trust  or  Curtis  v. 
for  sale,  and  directed  the  money  produced  by  the  sale  to  heap-  ^^^^^' 
plied  in  the  same  manner  as  his  personal  property,  declaring 
hk  will  that  such  money  should  be  considered,  and  converted 
into,  and  go  as,  part  of  his  personal  estate.  He  afterwards 
gave  his  personal  property  and  the  money  to  arise  from  his  real 
estate  upon  trust  to  pay  his  debts  and  legacies.  He  gave  to 
the  trustees  of  a  charity  school  £200,  for  the  purpose  of  being 
laid  out  in  land,  and  directed  the  residue  of  the  trust  fimd  to 
be  administered  for  certain  charitable  purposes  pointed  out  by 
his  will.  Here  also  scarcely  anything  was  said  respecting  the 
apportionment  of  the  funds ;  Sir  William  Grant,  M.  R.  merely 
observing  that  the  rule  as  to  the  application  of  the  respective 
funds  to  the  debts  and  other  charges,  according  to  the  pro- 
portion those  funds  bear  to  each  other,  was  settled  by  many  cases ; 
CwrtiM  V.  Button,  14  Ves.  537,  540. 

No  decree  however  was  made  upon  this  occasion,  the  cause 
being  ordered  to  stand  over  with  liberty  for  the  plaintiff  to  exhibit 
an  interrogatory  in  the  Examiner's  office  for  the  purpose  of  prov- 
ing the  due  execution  of  the  will  and  codicils,  to  amend  the  bill 
by  adding  parties,  and  to  bring  on  the  cause  again  for  hearing  as 
they  should  be  advised ;  Reg.  Lib.  1807,  A.  305,  b.  The  pro- 
bability however  is  that  the  cause  was  not  again  brought  before 
the  court,  as  the  author  has  searched  the  Register's  book  for  a 
period  of  between  four  and  five  years  without  finding  any  entry. 

We  then  come  to  a  case  in  which  a  testatrix  gave  all  her  real  Of  Currie  v. 
and  personal  estate,  not  specifically  bequeathed,  to  trustees  ^' 
upon  trust  to  sell  the  real  estate,  and  to  stand  possessed  of  the 
produce,  and  of  her  personal  estate,  upon  trust  to  pay  her 
debts,  and  after  payment  thereof  then  a  particular  annuity,  and 
also  such  other  annuities,  legacies,  and  bequests  as  she  had 
given  or  might  thereafter  give  by  any  codicil  to  her  will.  She 
afterwards,  by  codicil,  gave  two  charitable  legacies  of  £1000  each : 
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Sechon  II.  as  to  which  it  was  declared  by  Sir  William  Grant,  M.  R«,  thai 
so  far  as  they  were  charged  upon  the  real  and  leasehold  estates, 
and  such  part  of  the  personal  estate  as  was  out  on  mortgage, 
they  were  void  under  the  statute.  It  is  curious  that  nothing  is 
here  said  respecting  the  proportion  in  which  the  charitable  b«y 
quests  were  to  be  thrown  on  the  prohibited  funds;  nor  uapaa 
examining  the  Register's  book  is  anything  stated  on  the  sulgect 
in  the  order  itself,  though  from  a  subsequent  order  there  ap- 
pears to  be  enough  to  justify  the  inference  that  the  several  funds 
were  made  to  contribute  rateably.  (a)     The  cause  aflerwards 


(a)  The  words  of  the  order  on  further  directions,  incorrectly  repn- 
sented  by  the  reporter  as  the  decree,  are  thus  stated  in  the  subseqncat 
order  referred  to  in  the  text. — "  His  Honor  did  declare  that  the  said  lut 
mentioned  bequests  of  £1000  and  £1000,  so  far  as  the  same  were  chaiged 
upon  the  said  testatrix's  real  and  leasehold  estates  and  upon  sudi  pan 
of  her  persona]  estate  as  was  out  upon  mortgage,  were  void  as  being 
trary  to  the  statute  passed  in  the  9th  year  of  the  reign  of  his 
King  George  the  2nd,  intituled  an  Act  to  restrain  the  disposition  of  laadi 
whereby  the  same  became  unalienable.    And  his  Honor  did  also  dedne 
that  the  defendant,  John  Beard,  the  testatrix's  heir-at-law,  was  entitled  to 
such  part  of  the  said  testatrix's  real  estates,  or  of  the  money  to  arise  bf 
sale  thereof,  as  would  have  been  applied  in  satisfaction  of  the  said  two 
legacies  of  £1000  and  £1000,  in  case  the  same  had  not  been  dedand 
void  as  aforesaid,  except  there  should  be  a  deficiency  in  the  funds  providol 
for  payment  of  her  other  legacies,  in  which  case  his  Honor  did  naan 
the  consideration  how  and  in  what  manner  the  said  part  of  the  saidtsi- 
tatrix's  real  estates  or  of  the  money  to  arise  by  sale  thereof  should  be  ul- 
timately disposed  of.    And  his  Honor  did  declare  that  such  part  of  the 
said  testatrix's  leasehold  estates,  or  of  the  money  to  arise  by  sale  thatd, 
and  the  said  money  due  upon  mortgage,  as  would  have  been  applied  in 
satisfaction  of  the  said  charity  legacies  of  £1000  and  £1000,  in  case  the 
same  had  not  been  void,  would  form  part  of  the  funds  provided  for  pay- 
ment of  the  said  testatrix's  other  legacies  as  aforesaid." 

The  cause  coming  again  before  the  same  learned  judge  upon  the  reserved 
matter  a  further  order  was  then  made,  from  which  the  following  are  extiacts. 
*'  And  it  is  ordered  that  the  said  master  do  ascertain  how  much  of  die 
said  testatrix's  personal  estate,  other  than  the  leasehold  estate  and  die 
money  out  upon  mortgage,  is  applicable  to  the  payment  of  the  two  chili' 
table  legacies  of  £1000  and  £1000,  given  by  the  codicils  to  the  said  tet- 
tatrix*s  will  and  the  interest  thereof,  and  how  much  of  the  said  testa- 
trix's real  estates,  or  of  the  money  which  has  arisen  by  sale  thereof,  wodd 
have  been  applied  in  satisfaction  of  the  said  two  charitable  legacies  and 
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came  before  Lord  Eldon,  upon  the  question  wliat  was  to  become     Section  n. 
of  that  proportion  of  tlie  fund  produced  by  the  real  estate,     ^^— >^<— -^ 
which  would  have  been  applied  in  satisfaction  of  the  charity 
Iq^acies  ;  but  nothing  fell  from  him  at  all  bearing  upon  the  sub- 
ject under  our  consideration  ;  Carrie  v.  Pye,  17  Ves,  462. 

Another  case  we  find  to  be  as  follows:  A  testator  gave  his   OfCrosbiev. 
real  estate  and  the  residue  of  his  personal  estate,  to  his  executor,  Liverpool. 
upon  trust,  after  the  death  of  his  wife  to  convert  it  into  money  : 


intemty  in  case  the  same  bad  not  been  declared  void.  And  bis  Lordship 
doth  declare  that  so  much  of  the  said  testatrix's  real  estate,  or  of  tbe 
money  which  has  arisen  by  sale  thereof,  and  of  tbe  said  testatrix's  lease- 
hold  estates,  and  of  tbe  money  out  upon  mortgage,  as  would  have  been 
•i^ed  in  satisfaction  of  tbe  said  two  charitable  legacies  and  interest,  in 
case  the  same  bad  not  been  declared  void,  so  far  as  tbe  same  were  charged 
upon  the  said  testatrix's  real  and  leasehold  estates,  and  upon  such  part 
of  ber  personal  estate  as  was  out  upon  mortgage,  is  applicable  to  make 
Ipood  the  deficiency  in  tbe  funds  provided  by  tbe  said  testatrix  for  pay- 
ment of  ber  legacies  other  than  tbe  said  two  cbaritable  legacies. — "  And 
ont  of  the  residue  of  tbe  money  to  arise  by  the  said  sales"  [of  stock  * 
Btanding  in  tbe  executor's  name,]  ''  and  of  tbe  said  sum  of  £600"  [part 
of  the  testatrix's  personal  estate  secured  by  mortgage  in  tbe  Trent  Navi- 
gation J  "  and  of  the  said  sum  of  £59  13«.  6d.  cash  in  tbe  bank"  [which 
probably  arose  from  some  particulars  of  pure  personalty,]  "  and  of  what 
alioald  be  paid  into  tbe  Bank  by  tbe  said  plaintiff,  Philip  Humberston,"  tbe 
eieeutor,  **  as  aforesaid,"  [t.  e.  on  tbe  general  balance  of  tbe  personal  es- 
tate found  to  be  in  bis  bands,]  "  and  of  any  interest  which  shall  accrue 
on  all  the  said  Bank  £3  per  cent  annuities  previous  to  tbe  said  sales," 
It  la  ordered  that  whattbe  said  Master  shall  certify  to  be  tbe  amount  of 
snch  part  of  tbe  personal  estate  of  tbe  said  testatrix,  other  than  tbe  lease- 
hold estate  and  the  money  out  upon  mortgage,  as  is  applicable  to  the  pay- 


*  It  seems  that  there  was  upwards  of  £9000  stock,  which  bad  arisen 
chiefly  from  investments  made  by  tbe  testatrix  herself;  but  whether  any 
parta  of  ber  estate,  not  consisting  of  pure  personalty,  bad  been  made  to 
augment  tbe  fund  does  not  distinctly  appear.  There  is  mentioned 
however  a  sum  of  £6000  cash  in  the  Bank  placed  to  tbe  credit  of  the 
canae,  the  account  of  money  arising  from  mortgage  and  tbe  leasehold 
eatates.  It  also  comes  out  in  tbe  statement  of  a  report  made  by  tbe  Mas- 
ter*  that  the  real  and  leasehold  estates  bad  been  sold,  and  tbe  monies 
ariaing  from  tbe  sale  paid  into  tbe  Bank  ;  but  it  is  not  added  that  they 
were  laid  out  in  the  purchase  of  stock. 
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SscnoN  n.  and  after  payment  of  legacies,  some  of  which  were  to  cbaritieii 
he  gave  the  residue  to  a  corporation  on  charitable  trusts.  The 
original  decree  declared,  that  the  bequests  of  so  much  of  the 
legacies  to  charitable  uses,  and  the  trusts  of  so  much  of  the 
residue  which  was  given  to  charitable  uses,  as  arose  from  Ae 
real  and  leasehold  estates,  were  void  by  the  Mortmain  Act. 
This  therefore  appears  to  agree  with  Sir  Wm.  Grant's  dedsioo 
in  Currie  v.  Pye^  although  the  amount  of  the  personal  estile 
with  reference  to  the  charges  thereon  does  not  appear.  By  the 
order  however  on  further  directions  it  was  ordered  that  the 


ment  of  the  charity  legacies  of  £1000  and  £1000  and  the  interest  thenoC 
be  paid  to  the  plaintiff.  Dr.  Carrie^  to  be  by  him  appointed  as  directed  I7 
the  codicils  to  the  said  testatrix's  will.    And  thereout  also  it  is  ofdon^ 
that  the  sum  of  £1000  be  carried  over  to  the  credit  of  this  cause,  tiie  de- 
fendant Ann  Peers'  account. — It  is  ordered  that  what  the  said  Maater  AaB 
certify  to  be  the  amount  or  value  of  so  much  of  the  said  testatrix's  red 
estate,  or  of  the  money  which  has  arisen  by  sale  thereof,  as  would  hm 
been  applied  in  payment  of  the  said  two  charitable  legacies  of  £1000  and 
£1000  and  the  interest  thereof,  in  case  the  same  had  not  beendedand 
void  as  aforesaid,  be  paid  to  the  said  William  Hill,  the  executor  of  ^ 
late  defendant  John  Beard.    But  in  case  what  shall  remain,  as  last  msa- 
tioned,  of  the  money  to  arise  by  the  said  sales,  and  of  the  said  sum  sf 
£600,  and  of  the  said  sum  of  £59  13«.  6(/.,  cash  in  the  Bank,  andof  whM 
shall  he  paid  into  the  Bank  to  the  credit  of  this  cause  by  the  pbdntiff 
Philip  Humberston  as  aforesaid,  and  of  the  interest  which  shall  acow 
on  all  the  said  Bank  annuities  prerious  to  the  said  sales,  shall  not  be  soft* 
cient  to  pay  what  the  said  Master  shall  certify  to  be  the  amount  or  valai 
of  so  much  of  the  said  testatrix's  real  estates,  or  of  the  money  whic^ 
has  arisen  by  sale  thereof,  as  would  have  been  applied  in  payment  of  te 
said  charitable  legacies   and  the  interest   thereof  as   aforesaid,  it  ii 
ordered  that  the  same  be  paid  to  the  said  defendant  William  HiD,  in 
satisfaction  thereof  as  far  as  the  same  will  extend.    And  in  that  case  also 
his  Lordship  doth  declare,  that  upon  the  death  of  the  said  Ann  Peers  & 
Bank  annuities,  hereinbefore  directed  to  be  purchased  and  placed  to  the 
account  of  the  defendant  Ann  Peers  as  aforesaid,  will  be  applicable  to 
make  good  to  the  estate  of  the  said  John  Beard  so  much,  as  together 
with  the  money  which  the  said  defendant  William  Hill  shall  receife 
under  the  directions  hereinbefore  given,  will  make  up  the  value  of  so  mocb 
of  the  said  testatrix's  real  estates  as  would  have  been  applied  in  satis- 
faction of  the  said  two  charitable  legacies  and  the  interest  thereof,  incase 
the  same  had  not  been  declared  void,  so  far  as  the  same  were  chaifBd 
upon  the  said  real  estates  /'  Reg.  Lib.  1810,  A.  1070, 1,  2. 
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Master  should  apportion  the  debts,  legacies,  funeral  and  testa-  section  n. 
mentary  expenses  of  the  testator  between  so  much  of  the  per-  ^^— v^— ' 
loaal  estate  as  he  should  find  to  have  arisen  from  leaseholds 
and  the  money  due  on  mortgages,  and  so  much  thereof  as  he 
should  find  to  have  arisen  from  other  particulars,  according  to 
dmr  respective  values ;  thus  dropping  the  produce  of  the  real 
estate  altogether ;  Crosbie  v.  Mayor  of  Liverpool,  I  Russ.  & 
Myl.  761,  n. 

The  facts  of  the  next  and  last  case  do  not  materially  vary 
from  those  of  Currie  v.  Pye.  A  testator,  after  making  various  Of  Green  r. 
dispositions  of  parts  of  his  property  and  in  particular  bequeath- 
iag  his  personal  estate  to  his  executors  upon  trust  to  pay  seve- 
lal  l^acies,  directed  a  sale  of  his  residuary  real  estate,  and  de- 
dared  his  will  to  be  that  all  the  monies  to  be  received  by  his 
trustees  by  sale  of  his  real  estates,  and  by  virtue  of  the  bequests 
of  his  personalty,  and  all  other  his  monies  which  might  come 
la  their  hands  (after  his  debts  and  legacies,  and  two  sums 
directed  to  be  sunk  by  way  of  annuity,  and  all  costs  and  ex- 
penaes,  attending  the  execution  of  his  will,  were  paid  and  satis- 
fied) should  be  placed  by  his  trustees  in  one  of  the  banking 
houses  in  Hull  till  the  whole  could  be  collected  and  got  in, 
except  £4000  part  of  his  personalty  out  on  mortgage,  and 
alao  except  another  sum  of  £S000,  and  after  the  amount  of 
aiich  money  should  be  ascertained  and  the  same  lodged  at 
inlefest  in  one  of  the  banking  houses  in  Hull,  the  testator 
Elected  his  trustees,  after  the  death  or  second  marriage  of  his 
vife,  to  pay  considerable  sums  for  charitable  purposes,  and  to 
difide  the  residue  among  various  members  of  his  family.  In 
fkin  case  the  court  was  not  called  upon  to  give  any  opinion,  it 
bong  admitted  on  all  hands  that  the  charitable  legacies  failed 
ua  the  proportion  which  the  produce  of  the  real  estate  bore  to 
tlia  produce  of  the  personal  estate,  and  the  only  question  before 
the  court  was  whether  that  failure  enured  for  the  benefit  of  the 
hair  at  law,  or  of  the  next  of  kin,  or  of  the  persons  described 
la  the  residuary  gift ;  Green  v.  Jackson,  5  Russ.  35. 

To  these  cases  may  be  added  one  or  two  remarks  which  Remarks  of  Sir 
were  made  by  Sir  John  Leach,  M.  R.  in  a  case  where  the  ^^^^  Leach. 
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Section  ii. 


in  Fourdrin  v. 
Gowdey. 


residue  of  a  mixed  fund  had  been  given  to  certain  persons  who 
were  aliens.  "An  alien,**  observed  his  Honor,  "may  take 
beneficially  money  or  other  personal  estate,  not  consisting  of 
chattels  real ;  and,  in  order  to  apportion  the  burthen,  the  rule 
to  be  applied  in  this  case  is  the  rule  which  is  adopted  in  the 
case  of  charities.  There  is  here  a  mixed  fund  given  for  cer- 
tain specified  purposes,  and  consisting  partly  of  real  and  pardy 
of  personal  estate.  These  estates  must  bear  the  charges  im- 
posed on  them  in  proportion  to  their  respective  values ;  and, 
with  a  view  to  ascertain  those  values,  the  Master  must  inquire 
and  ascertain  how  much  of  the  general  produce  of  the  testator's 
property  has  arisen  firom  real  estate,  and  how  much  firom  per- 
sonal estate,  including  in  the  former  the  chattels  real,  which 
with  reference  to  aliens  stand  on  the  same  footing  as  if  they 
had  been  bequeathed  to  a  charity ;  for,  with  the  single  excep- 
tion of  a  leasehold  habitation  for  the  purposes  of  trade,  an  afien 
can  no  more  acquire  any  interest  in  leasehold,  than  in  real 
estate  properly  so  called.  The  proper  course  will  be  for  the 
Master  to  set  a  value  upon  these  two  portions  of  the  estate 
respectively,  and  the  legacies  and  charges  must  be  borne  by 
each  in  proportion  to  its  value ;"  Fourdrin  v.  Oowdey,  3  MyL 
&  K.  397,  8. 


Observations 
reconciling 
mofft  of  the 
catcfl. 


Looking  to  these  several  cases  wc  shall  find  that,  with  the 
exception  of  Makeam  v.  Hooper ^  and  of  the  order  on  furdier 
directions  in  Crosbie  v.  Mayor  of  Liverpool,  they  all  perfectly 
harmonize  with  one  another ;  for  although  the  determinatioos 
are  not  all  alike,  yet  the  variation  is  sufiiciently  accounted  for 
by  the  difierent  mode  of  disposition  adopted  in  some  of  the 
cases  fi'om  that  which  was  resorted  to  in  the  others.  The 
several  decisions  seem  to  have  turned  entirely  upon  the  question, 
to  what  extent  was  the  real  estate  rendered  liable  to  the  pay- 
ment of  debts  and  legacies. 

Where  the  charge  has  been  merely  in  aid,  as  in  Fay  v.  Fag, 
Ridges  v.  Morrison,  and  Paice  v.  Archbishop  of  CanUrbuff/, 
the  court  appears  to  have  said  that  there  was  no  reason  why 
the  charitable  bequests  should  be  diminished,  merely  on  the 
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ground  of  an  auxiliary  fund  having  been  providedi  however  Sicno»  n 
much  the  charities  might  be  precluded  from  having  recourse  to  ^^ — >r— ' 
that  fund  if  the  personal  estate  (which  we  are  now  assuming  to 
consist  of  pure  personalty)  should  happen  to  prove  deficient 
This  was  the  notion  adopted  by  Lord  Hardwicke,  although  he 
at  the  same  time  engrafted  upon  it  the  principle  of  marshalling. 
Let  us  take  his  Lordship's  own  words.  He  has  said — ^*  In  the 
case  of  Att,  Gen,  and  Weymouth^  I  went  as  far  as  I  could  to 
assist  the  charity.  The  real  estate  was  there  made  subject  to 
debts  and  legacies,  as  an  auxiliary  fund  to  the  personal.  The 
personal  is  the  natural  fund,  and  the  legacy  of  £1000  was  to 
charity.  On  that  ground  I  thought  the  legacy  good  and  ought 
to  be  paid  out  of  the  personal  estate."  1  Cox,  12.  If  his 
Lordship  had  added  '^  rateably  with  the  debts  and  other  lega- 
cies/ there  would  have  been  nothing  to  find  fault  with  in  his 
remarks.  As  it  was,  the  vice  of  the  proceeding  consisted  in 
solely  paying  the  charitable  bequest  out  of  the  personal  pro- 
perty and  throwing  the  other  charges  exclusively  upon  the  real 
estate. 

Where  however  the  charge  is  not  merely  in  aid,  but  both   Where  the 
fiinds  are  rendered  equally  liable,  as  was  the  case  in  all  the  both^unda^**" 
other  instances  we  have  adduced,  the  disposition  is  not  distin-  «<l«al>y- 
guishable  from  the  ordinary  one  of  a  bequest  given  generally 
out  of  personal  estate,  which  comprises  both  pure  personalty 
and  also  interests  in  land.     It  makes  no  difference  whether  a 
legacy  is  bequeathed  out  of  personal  estate  so  constituted,  or 
whether  it  is  given  out  of  a  mixed  fund  which  is  made  up  of 
real  land  personal  property  together.     This  proportional  lia- 
bility of  the  two  funds  has  it  is  true  been  very  little  attended 
to;  but  was  fully  established  by  the  case  oi Roberts  v.  JValker, 
which  is  by  no  means  confined  to  charitable  legacies  but  ap- 
plies on  the  contrary  to  every  description  of  bequest. 

The  circumstances  under  which  that  case  arose  appear  to  be 
as  follows :  A  testatrix  blended  together  her  real  and  personal 
estates,  giving  several  legacies  and  among  the  rest  some  chari- 
table bequests,  but  leaving  the  residue  undisposed  of.  The 
legacies  to  charity  seem  to  have  been  void  by  reason  of  their 
being  directed  to  be  laid  out  in  land,  though  it  is  not  so  stated  in 
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Sacnov  it.  ^^  report,  which  does  not  even  notice  that  there  were  any  chari- 
table bequests  at  all.  As  the  decree  howeyer,  which  is  shortly 
given  at  the  end  of  the  report,  makes  mention  of  them,  it  hm 
been  thought  proper  here  to  apprise  the  student  why  it  was  thai 
they  were  wholly  void. 

The  cause  coming  before  Sir  John  Leach,  M.  R.,  his  Honor 
states  the  question  respecting  the  proportional  liability  of 
the  two  funds, — where  a  testator  directs  his  real  and  personri 
estate  to  be  converted  into  money,  and  the  mixed  fund  to  be 
applied  to  certain  stated  purposes,  and  some  of  those  purposei 
fail  by  lapse  or  otherwise, — to  be  whether  the  remaining  purposes, 
which  are  in  their  nature  primary  charges  upon  the  persoml 
estate,  are  to  be  satisfied  out  of  the  personal  estate  as  fiur  ai 
the  same  will  extend,  in  exoneration  of  the  real  estate,  for  tbe 
benefit  of  the  heir,  or  whether  the  remaining  purposes  are  to 
be  satisfied  out  of  the  real  and  personal  estate  pro  raid  i  Thii 
question  he  deals  with  in  the  following  terms :  **  With  reqxct 
to  the  second  point,  it  does  not  appear  that  the  attenticm  of  the 
court  has  been  distinctly  called  to  it  in  any  of  the  numerooi 
cases  in  which  the  facts  would  have  raised  the  question,  and 
there  would  be  great  difficulty  to  reconcile  the  diflferent  decfoes 
which  have  been  made  upon  this  point  The  question  ii  cf 
great  importance  by  reason  of  its  frequent  recurrence,  and  ii 
to  be  carefully  considered.  It  is  a  question  of  intention ;  and 
it  must  be  admitted  that,  in  order  to  throw  upon  the  real 
estate  any  part  of  the  burthen  to  which  the  personal  estate  is 
primarily  liable,  the  intention  of  the  testator  must  be  manifest 
When  a  testator  creates  from  real  estate  and  personal  estate  a 
mixed  and  general  fund,  and  directs  the  whole  of  that  fund  to 
be  applied  for  certain  stated  purposes,  he  does  in  eflfect  direct 
that  the  real  and  personal  estates,  which  have  been  converted 
into  that  fiind,  shall  answer  the  stated  purposes  and  every  of 
them  pro  raid  according  to  their  respective  values.  If  any  of 
those  purposes  fail,  then  the  part  of  the  fund,  which  according 
to  the  intention  of  the  testator  would  otherwise  have  been  ap- 
plicable to  those  purposes,  is  undisposed  of.  As  far  as  tbis 
part  of  the  fund  has  been  composed  of  real  estate,  the  heir  is  to 


Ch.  VII.]        Effect  of  the  Mortmain  Act.  355 

have  the  benefit  of  it  as  so  much  real  estate  undisposed  of;  Sicnoir  n. 
and  as  far  as  this  part  of  the  fund  has  been  composed  of  per-  **— v""— ' 
Bonal  estate,  I  am  of  opinion  that  it  is  personal  estate  undis- 
posed of  for  the  benefit  of  the  next  of  kin ;  and  in  order  to 
ascertain  the  proportions  which  will  thus  belong  to  the  heir  and 
next  of  kin  respectively,  it  must  be  referred  to  the  Master  to 
compute  the  respective  values  of  the  real  and  personal  estate, 
which  are  thus  blended  by  the  testator  into  one  common  fund;*' 
Robert!  v.  Walker,  1  Russ.  &  Myl.  766,  7. 

We  have  hitherto  said  nothing  on  the  subject  of  a  charge  Where  land  it 
which  is  in  exoneration  of  the  personal  estate.  Here  it  may  exoneration  of 
become  necessary  to  see  whether  the  exoneration  is  an  absolute  P«"<'°*^  P'^ 

perty. 

(me  in  all  events,  or  whether  it  is  an  exemption  only  in  favor  of 
a  particular  individual  or  for  a  particular  purpose;  and  if  the 
latter,  whether  any  circumstances  have  occurred  subsequently 
to  the  will  by  which  that  exemption  can  be  affected. 

Debts,  it  is  well  known,  whether  secured  or  not,  have  in  the  first 
place  to  be  paid  out  of  personal  assets,  and  no  disposition  which 
a  testator  may  make  can  prejudice  the  right  of  a  creditor,  at  least 
to  the  extent  of  any  deficiency  there  may  chance  to  exist  in  a 
substituted  fund ;  Gittins  v.  Steele^  1  Swanst.  29.  Generally 
speaking  Courts  of  Equity  will  not  interfere  with  the  proceed- 
ings of  creditors,  in  what  way  soever  directed;  but  content 
themselves  with  adjusting  what  may  have  been  disturbed  in 
administering  the  assets. 

Legacies  stand  upon  a  very  different  footing ;  for  though,  in 
the  absence  of  any  direction  to  the  contrary,  the  personal  estate 
must  first  be  resorted  to  for  satisfaction  of  them  also ;  yet  if 
they  should  be  made  payable  absolutely  out  of  land  the 
personalty  is  wholly  discharged.  To  adopt  the  words  ot 
Lord  Eldon : — "  Legatees  and  devisees,  as  volunteers,  are  not 
entitled  to  any  other  than  the  particular  fund  which  the  testa- 
tm^  or  the  law  has  assigned  ;'*  Gittins  v.  Steele,  1  Swanst.  S9. 
In  general  therefore,  such  legacies  as  are  not  cast  upon  the 
personal  estate  are  not  to  be  paid  out  of  it ;  Hancox  v.  Abbey , 
11  Ves.  185;  Kirke  v.  Kirke,  4  Russ.  449;  Noel  v.  Lord 
HetOey,  Dan.  234. 

Owing  to  this   difference  it  sometimes  happens,  that  as 
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between  the  two  classes  of  representatives  land  is  discharged 
from   debts   but  not  from    legacies,    though    both   were  ori- 
ginally  to   be   paid  out  of  a  real   fund.     With   respect  to 
debts,  it  is  considered  that  if  the  personal  estate  is  bequeathed 
to  an  individual,  that  does  not  amount  to  a  general  exemption: 
the  benefit  of  it  is  confined  to  the  legatee.     Upon  his  death 
therefore  in   the   testator's   lifetime,  the  exemption  is  gone. 
According  to  Lord  Alvanley*s  statement  of  the  rule — "  nothing 
is  more  clear,  than  that  if  there  is  any  gifl  in  favor  of  a  par- 
ticular legatee,  and  he  dies,  no  benefit  that  legatee  could  have 
claimed,  if  he  had  survived,  can  be  set  up  against  the  persdhs  to 
wiiom  the  estate  would  come,  subject  to  the  disposition  infiivorof 
that  legatee,  if  he  had  lived ;"   ^Faring  v.  Ward,  5  Ves.  675, 6. 
See  also  Noel  v.  Lord  Henley,  Dan.  2'^  ;  S.  C.  7  Pri.  241. 
But  in  the  case  of  legacies,  by  reason  of  the  distinction 
above  pointed  out,  it  seems  that  a  much  clearer  intention  mittt 
have  been  evinced  by  the  testator  to  charge  them  on  his  reil 
estate,  only  because  he  was  desirous  that  his  personal  property 
should  go  unburthened  to  a  favored  individual,  in  order  to  ren- 
der a  different  fund  from  that  provided  liable  for  their  payment 
When  this  is  placed  beyond  doubt,  the  principle  may  probably 
be  extended  so  as  to  take  in  legacies  as  well  as  debts ;  but  no 
case,  that  the  writer  is  aware  of,  has  as  yet  been  determined 
upon  the  subject.     Notwithstanding  this  circumstance  it  was 
not  thought  pKoper  to  omit  the  point  altogether. 


Whether  a 
ttttator'B  debts 
cm  be  thrown 
by  him  upon 
those  parts  of 
his  personal 
estate  which 
cannot  be 
tmkeo  by 
charity. 


In  some  degree  connected  with  the  topic  just  adverted  to,  and 
also  with  the  general  principle  under  consideration,  is  the  ques- 
tion how  far  a  testator  can  effect,  by  express  provision,  what  the 
law  alone  will  not  do  for  him,  viz.  relieve  his  personal  estate  of 
all  other  burthens,  for  the  purpose  of  augmenting  his  bounty  to 
charity. 

Lord  Hardwickc  thus  noticed  the  point,  in  answer  to  an 
argument  urged  upon  his  attention :  ''  It  is  sud  that  the  assets 
should  be  marshalled ;  and  this  case  put,  that  since  this  act  a 
man  may  say  he  charges  his  real  estate  with  debts  and  legaciest 
and  gives  his  personal  estate  to  a  charity :  possibly  that  nay 
do ;  but  i^ would  go  a  great  way  towards  overturning  this  act; 
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but  as  to  tliat  I  will  give  no  opinion :  for  there  an  intention  ap-     Section  h. 
pears  in  the  testator ;  here  no  exoneration  is  intended  by  the 
will  ;*' -rfr/ioW  V.  Chapman^  1  Ves.  sen.  110. 

In  this  case  there  was  nothing  more  than  a  bare  assumption 
of  facts  for  the  sake  of  the  argument,  but  in  several  subsequent 
instances  the  course  here  alluded  to  will  be  found  to  have  been 
actually  pursued  in  practice. 

Thus  in  the  will  of  Lord  Mountraorris,  the  testator  charged 
his  real  estate  with  the  payment  of  his  debts  and  legacies,  ex- 
cept three  legacies  given  for  charitable  purposes,  which  three 
legacies  he  directed  to  be  paid  out  of  his  personal  estate.  This 
disposition  was  brought  under  the  consideration  of  Lord 
Northington,  who  decreed  the  charity  legacies  to  stand  in  the 
place  of  the  specialty  creditors  for  what  they  should  exhaust  of 
the  personal  estate;  Alt,  Gen,  v.  Lord  Mountmorris,  1  Dick. 
379. 

All  that  we  shall  say,  with  reference  to  this  case  in  })articular, 
is  that  the  undisguised  plan  of  marshalling,  here  directed  to 
take  place,  seems  to  be  even  a  greater  violation  of  princi])le,  than 
would  be  any  one  of  Lord  Hardwicke*s  decisions  if  pronounced 
at  the  present  day :  it  cannot  be  defended  upon  any  plea 
whatever.  From  the  known  character  of  the  reporter  however 
for  inaccuracy,  one  can  hardly  help  suspecting  some  egregious 
error  on  his  part ;  for  while  Lord  Hardwicke  was  accustomed 
to  go  much  greater  lengths  in  order  to  sustain  a  charitable  dis- 
position than  has  been  considered  justifiable,  the  general  bent 
of  Lord  Northington's  mind  was  to  give  the  most  rigorous  con- 
struction to  every  provision  of  the  Mortmain  Act,  more  so  in 
fiu:t  than  subsequent  decisions  have  sanctioned.  It  does  not 
seem  very  likely  therefore,  that  he  should  have  made  such  an 
unwarrantable  decree  as  that  which  is  stated  in  the  report. 

In  a  case,  recently  noticed,  it  may  be  recollected  that  the 
proceeds  arising-from  a  sale  of  certain  articles  of  personalty, 
some  within  the  act  and  others  not,  were  in  the  first  place  di- 
rected to  be  applied  to  the  payment  of  debts  expenses  and 
legacies,  and  in  the  next  to  be  appropriated  to  charity ;  and 
that  by  the  decree  the  general.residue  of  {Personal  estate,  which 
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Bscnov  n.    ^^  undisposed  of  and  consisted  of  a  mixed  description, 

ordered  to  be  applied  in  payment  of  debts  and  expenses,  and 
then  of  legacies  as  far  as  the  same  would  extend ;  and  that  the 
specified  articles  were  ordered  to  be  applied  pro  raid  in  pay- 
ment of  so  much  of  the  debts,  legacies,  and  expenses,  as  the 
general  residue  would  not  extend  to  pay,  the  surplus  as  &r  as 
it  consisted  of  pure  personalty  to  go  to  the  charity ;  Hawte  v. 
Chapman,  4  Ves.  543. 

There  are  two  subsequent  instances  in  both  of  which  the 
facts  were  calculated  to  give  rise  to  the  question,  though  singu- 
larly enough  it  was  not  only  not  raised,  but  seems  on  each  oc- 
casion to  have  escaped  notice.  In  the  latter,  a  testatrix  devised 
all  her  messuages,  lands,  tenements,  hereditaments,  and  real 
estate  (by  construction  held  to  include  chattels  real)  upon  trust 
to  sell,  and  out  of  the  produce  to  pay  her  debts,  funeral  and 
testamentary  expenses,  and  also  the  legacies  bequeathed  by  the 
will,  except  such  as  were  given  to  charity,  which  she  directed 
to  be  paid  out  of  her  personal  estate  legally  applicable  for  that 
purpose.  The  testatrix  then  gave  several  charitable  l^ades, 
and  repeated  her  direction  that  they  should  be  raised  oat  of 
such  part  of  her  personal  estate  as  by  law  she  could  or  might 
charge  with  the  payment  thereof;  Dixon  v.  Dawson,  2  Sim.  & 
Stu.  327. 

The  validity  of  these  bequests  does  not  appear  ever  to  have 
been  questioned.  They  were  in  fact  paid  long  previously  to 
the  institution  of  the  suit,  which  did  not  in  the  least  affect  them, 
but  related  merely  to  the  surplus  produce  arising  from  a  sale 
of  the  lands.  A  similar  observation  may  be  applied  to  the  other 
instance  alluded  to,  which  may  be  seen  in  Berry  v.  Usher,  11 
Ves.  88.  These  cases  therefore  furnish  no  authority  either 
one  way  or  the  other. 

It  will  thus  be  seen,  that  all  we  have  to  guide  us  to  a  deter- 
mination of  the  point  is  the  equivocal  expression  of  my  Lord 
Hardwicke  in  Arnold  v.  Chapman,  the  decree  pronounced  by 
Lord  Northington  in  Att,  Gen.  v.  Lord  Mountmorris,  and  that 
of  Lord  Rosslyn  in  Howse  v.  Chapman. 

But  although  it  would  appear  from  these  two  last  cases  that 
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the  mode  of  defeating  the  statute  adopted  in  them  is  admissible ;  sigction  h. 
yet  the  author  ventures  to  doubt  their  conclusiveness.  If  they 
should  be  allowed  to  stand,  the  uniformity  which  we  have  seen 
to  exist  in  the  modern  decisions  on  the  subject  of  marshalling 
would  be  broken  in  upon.  So  far  indeed  as  legatees  are  con- 
cerned there  can  be  no  question ;  since  tliey  can  have  no  pos- 
sible right  to  come  against  a  fund^  which  has  been  appropriated 
by  die  testator  for  the  benefit  of  other  parties.  As  respects 
CDeditors  however,  such  an  appropriation  could  have  no  e0ect 
whatever  except  through  the  principle  of  marshalling  ;  for  as 
efery  part  of  the  personal  estate  is  equally  liable  to  the  dis- 
diarge  of  a  testator's  debts,  and  as  such  estate  is  the  natural 
and  primary  fund  for  their  payment,  they  can  only  be  thrown 
on  a  part  of  the  personal  property  so  as  to  relieve  the  rest,  or 
upon  the  real  estate  so  as  to  disburthen  the  personalty,  by  call- 
ing into  exercise  the  principle  of  marshalling. 

If  any  argument  should  be  drawn  from  the  testator's  inten- 
tion in  these  cases,  for  which  Lord  Hardwicke  seems  to  have 
admitted  there  might  be  some  ground,  the  writer  would  answer 
that  the  same  intention  exists,  though  not  perhaps  so  strongly 
expressed,  in  every  case  ;  it  being  manifestly  the  desire  of  the 
testator  that  all  the  legacies  he  has  given  should  be  paid,  and 
the  practice  of  marshalling  in  favor  of  legatees  at  all  is  founded 
upon  this  very  intention,  and  can  generally  be  justified  on  no 
other  ground.  The  courts  may  say  indeed  that  the  charities 
shdl  be  preferred  in  instances  of  this  sort ;  but  then  it  will  be 
mere  arbitrary  decision:  for  should  they  adopt  this  course  they 
cannot  avoid  marshalling,  and  if  they  should  marshal  in  these 
cases  they  will  contradict  all  the  other  cases  on  the  subject,  and 
if  not  introduce,  at  least  sanction  an  exception  which,  as  the 
author  looks  upon  it,  would  be  without  the  slightest  foundation 
for  its  support. 

Reverting  to  the  arrangement  which  is  made  to  take  place  in 
ordinary  cases,  it  will  be  seen  that  the  charitable  legacy  is 
neither  wholly  preferred  nor  wholly  postponed  to  other  claims, 
but  a  middle  course  is  taken ;  all  the  demands  of  every  descrip- 
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Sktion  II.     *>0"  ^^  ^^^  against  the  entire  property,  and  a  rateable  or  pro- 

^^"-N^*~~-^     portional  division  being  then  made,  so  much  as  would  thus  &11 

to  the  share  of  the  charity  out  of  any  funds  afiected  by  the 

statute,  necessarily  fails  of  its  intended  destination. 

How  far  the  To  effect  the  distribution  just  adverted  to  Courts  of  Equity 

imteofuid      ^'"»  ^^  should  seem,  control  the  right  of  a  general  legatee,  and 

croditonwiii      gygu  of  a  creditor  to  resort  to  one  of  two  or  more  diflferent 

Decontrolled/  .  i.      -  <•    i.  - 

funds,  all  of  which  are  applicable  towards  satisfaction  of  their 
demands.  In  general  cases  it  appears  they  have  the  power  of 
doing  so ;  although  the  practice  of  marshalling,  when  admissible, 
usually  obviates  the  necessity  of  any  such  interference.  There 
are  still  cases  however,  as  an  eminent  writer  has  observed,  to 
which  the  principle  dcducible  from  former  decisions  might  be 
equitably  applied  at  the  present  day.  One  or  two  of  these  he 
mentions,  and  then  subjoins — "  To  cases  like  these  the  above 
principle  appears  to  me  to  be  applicable,  and  should  it  be  ob- 
jected that  it  would  break  in  upon  the  legal  right  of  the  party 
to  elect,  it  is  to  be  recollected  that  no  right  ought  to  be  allowed 
to  be  exercised  in  a  manner  prejudicial  to  the  rights  of  others; 
nam  sic  utere  tuo  ut  alienum  non  kedas'^  Fonbl.  Eq.  B. S, 
c.  2,  s.  6,  n.  1. 

Undoubtedly  a  Court  of  Equity  would  very  sparingly  and 
tenderly  avail  itself  of  the  power  vrith  which  it  thus  seems  to  be 
invested ;  but  if  this  kind  of  machinery  is  ever  to  be  put  in 
motion,  there  could  scarcely  exist  an  object  more  eminendy 
calculated  for  accomplishment  through  its  means  than  the  one 
furnished  in  the  instance  now  under  consideration.  It  appean 
therefore  highly  probable  that  the  court  would  enjoin  a  creditor 
from  so  proceeding  at  law,  as  to  disturb  its  own  arrangement 
and  interfere  with  that  peculiar  mode  of  distribution  which,  by 
adoption  in  a  variety  of  cases,  it  has  declared  to  be  most  condu- 
cive to  the  ends  of  justice  and  most  consonant  with  the  princi- 
ples by  which  it  is  governed.  In  addition  to  the  cases  cited  by 
Mr.  Fonblanque,  which  are  Sagitary  v.  Hyde,  1  Vern.  456, 
Porey  v.  Marsh,  2  Vern.  182,  Milh  v.  Eden,  10  Mod.  4S9, 
and  Lanoy  v.  Duke  of  Atholy  2  Atk.  446,  may  be  mentioned 
the  case  of  Arnold  v.  Chapman,  1  Ves,  sen.  1 10. 
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Supposing  however  that  before  the  institution  of  a  suit  a  Sbctiom  u. 
creditor  were,  either  by  the  voluntary  act  of  an  executor  or  ^^v^"""*^ 
through  compulsory  proceedings  at  law,  to  be  paid  the  whole  of 
his  debt  out  of  a  money  fund,  it  can  hardly  be  imagined  that 
the  charity  would  thereby  be  deprived  of  any  part  of  what  it 
must  otherwise  have  received.  If  on  the  one  hand  equity  will 
do  nothing  in  vain  (a),  on  the  other  it  will  not  suffer  that  the 
caprice  of  individuals  or  the  accident  of  circumstances  should 
firuBtrate  its  method  of  dealing  with  property :  and  should  such 
a  case  as  that  supposed  ever  occur  in  practice,  there  can  be 
little  doubt  that  the  court  would  direct  a  sale  of  so  much  of  that 
property,  which  could  not  be  taken  in  specie  by  the  charity,  as 
would  make  up  the  deficiency  occasioned  by  such  satisfaction 
id  the  creditor's  demand.  Whilst  it  would  take  especial  care 
that  the  circumstance  just  mentioned  should  not  be  the  means 
of  giving  to  the  charity  that  which  the  statute  has  proscribed, 
it  would  at  the  same  time,  it  is  conceived,  guard  against  any 
loss  which,  but  for  its  superintendence,  must  thereby  accrue  to 
such  legatee.  So  long  however,  as  the  testator's  estate  remains 
unadministered,  a  Court  of  Equity  will,  it  should  seem  as  before 
observed,  assume  and  take  into  its  own  hands  the  distribution 
of  the  property,  which  it  will  so  carry  into  effect  as  that  the 
right  of  one  party  shall  not  clash  with  or  prejudice  that  of 
another. 

The  rule,  which  does  not  allow  that  the  assets  should  be  mar-  Where  legacies 
shalled,  at  the  same  time  that  it  takes  from  the  charity  neces-  JfVmhwd^' 
sarily  gives  in  c^eneral  cases  to  the  heir  at  law  or  next  of  kin ;  '^^.^'»**  ^^ 

J  ^  ^  ^  '   chanty  canoot 

but  it  must  not  be  supposed  that  its  effect  ends  here.     A  very  take  shall  go  to 
important  consequence  results  from  the  circumstance  which  is  legatees,  and 
this :  that  when  real  and  personal  property  are  formed  into  an  a^deficieiwr.^*' 
aggregate  fund,  the  whole  liable  to  every  legacy,  the  produce  of 
the  former  where  it  is  not  well  disposed  of  is  liable  to  all  lega- 
cies well  given ;  as  by  the  general  law  personal  estate  forming 
an  interest  in  land  is  liable  to  all  legacies,  except  those  given  to 

(a)  "  Equity,  like  nature,  will  do     cellor  Cowper,  in  Seeley  v.  Jago, 
nothing  in  vain."    Per  Lord  Chan-     1  P.  Wras.  389. 
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Sscnoif  II.     charity.     On  a  deficiency  of  assets  therefore  the  other  legatees 
shall  be  preferred  to  the  heir ;  Currie  v.  Pye^  17  Ves.  4G2. 


SECTION  III. 


Consequential  effect  of  a  gift  being  void. 


1.  Where  land  it  given  on  condition  of  faying  a 

money  direct  to  a  charity. 

2.  Where  the  money  is  to  be  added  to  the  personal  estek. 

3.  Where  a   distinct   charge  is  created  in  favor  of  a 

charity. 

4.  Where  a  bequest  is  made  out  of  the  proceeds  of  red 

estate. 

5.  Where  there  is  also  a  residuary  gift  of  such  jproeait 

with  or  without  a  general  devise  of  real  estate. 

6.  W/iere  there  is  a  general  or  residuary  gift  ofpersond 
estate. 

7.  Where  the  gift  is  to  come  out  of  a  mixed  fund. 

8.  JVhere  the  subject  of  the  gift  is  an  aliquot  part  or 

share  of  a  mixed  fund. 

9.  Where  an  undefined  amount  of  personal  estate  is  to  be 

applied  to  an  illegal  charitable  purpose. 

I.  Where  land  is  given  on  condition  of  paying  a  sum  of 
money  direct  to  a  cliarity.']  Devises  of  land  out  of  or  in  re- 
spect to  which  particular  sums  of  money  are  made  payable  to 
charities  have  proved  a  fruitful  source  of  litigation — and  that 
between  different  parties  and  in  a  variety  of  ways. 
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If  an  estate  were  devised  to  one  upon  condition  that  he  should     Sbction  m. 
pmy  a  sum  of  money  to  a  charity,  there  can  be  little  doubt  but     ^"^      ^ 
that  the  devisee  would  take  the  estate  absolutely.     Though  we  tioD  to  pay 
are  not  here  restricted  to  mere  charity  cases,  yet  looking  to  them  ^^wi^***  * 
only  we  find  this  doctrine,  if  not  positively  laid  down,  at  least 
fully  recognised  upon  one  occasion,  and  expressly  decided  upon 
another ;  by  Lord  Hardwicke  in  Arnold  v.  Chapman j  1  Ves. 
sen.    110,    and    by    Sir    John    Leach    in    Poor    v.    Mial^ 
6  Madd.  S2. 

Then  if  we  take  a  wider  range  and  look  to  the  general  prin-  General  prind- 
dple,  we  see  it  established  beyond  the  possibility  of  question  Sj^conditioMr* 
that  whenever  a  condition  subsequent  (and  the  instance  above  iubBeiueni. 
given  is  of  that  sort)  happens  to  be  of  such  a  nature  that  its 
performance  would  be  either  unlawful  or  impossible,  the  cir- 
cumstance that  the  donee  is  prevented  from  compljring  with  the 
terms  prescribed  shall  have  the  same  efiect  as  if  the  condition 
bad  been  actually  fulfilled ;  Co.  Litt.  206.  Vin.  Abr.  tit  Con- 
dition D.  a,  and  E.  a. 

Hitherto  no  distinction  has  ever  been  raised,  professedly  at   no  distinctioii 
least,  (a)  between  a  condition  that  respects  a  fixed  money  pay-  ^^!^^  l^Im 
ment   (which   by  some  perhaps  may  be  thought  to  be  most  and  any  other 
nearly  answered  if  it  cannot  take  effect  in  the  way  pointed  out 
by  its  continuance  as  a  charge  upon  the  estate,)  and  a  condition 
which  regards  an  act  of  such  a  description  that  it  must  be 
specifically  performed  or  not  at  all ;  as  for  instance  that  the 
donee  shall  go  to  some  place  indicated  and  return  by  a  speci- 


(«)  It  has  been  observed,  "  That 
condi^ons  precedent  are  such  as 
are  annexed  to  estates,  and  must 
at  law  be  punctually  performed 
before  the  estate  can  vest.  A  con- 
dition subsequent  is  when  the  es- 
tate is  executed;  but  the  continu- 
ance of  such  estate  dependeth  on 
the  breach  or  performance  of  the 
condition.  Though  this  distinction 
it  often  mentioned  in  Courts  of 
Equity,  yet  the  prevailing  distinc- 
tion  there  is  to  relieve  against  con- 


ditions where  compensation  can  be 
made,  whether  they  be  precedent  or 
subsequent."  1  £q.  Ca.  Abr.  108. 
And  see  Vin.  Abr.  tit.  Condon.  T.  3. 
Also  Francis  Eq.  Max.  12,  and 
Kame's  Princ.  of  Equity,  p.  82,  3, 
ed.  1760.  There  is  this  difference 
between  the  observations  quoted 
above  and  the  remarks  made  in 
the  text,  that  the  former  have  re- 
ference to  conditions  broken,  the 
latter  to  conditions  which  cannot 
or  ought  not  to  be  performed. 
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But  leinble  to 
be  foand  in 
Blind  T.  WiU 
kin. 


SBcnoN  iiL  ficd  time,  but  which  time  is  too  short  for  the  purpose.  Both 
of  these  conditions  are  clearly  on  the  same  footing  at  law,  nor 
has  it  ever  been  heard  of,  as  the  author  believes,  that  eqmty 
has  interfered  to  counteract  the  legal  operation ;  in  this  in- 
stance equity  follows  the  law.  One  case  however  is  to  be  met 
with  which  must,  it  should  seem,  have  proceeded  upon  some 
such  distinction  as  the  above,  unless,  as  was  very  probably 
the  case,  the  general  doctrine  itself  was  inadvertently  lost 
sight  of. 

In  the  case  referred  to,  for  the  particulars  of  which  the  author 
has  searched  the  Register*s  book,  lands  were  devised  to  £.  N. 
in  fee  subject  to  (a)  and  upon  express  condition,  that  she,  the 
devisee,  her  executors  administrators  and  assigns,  should 
pay  three  several  legacies  of  £10  each  to  charitable  purposes 
within  twelve  months  after  the  testator*s  decease  ;  and  Sir 
Thomas  Sewell,  M.  R.,  in  general  no  mean  authority,  in  de- 
creeing the  legacies  to  be  void  declared  that  the  same  belonged 
to  the  heir-at-law  as  a  resulting  trust ;  Bland  v.  Wilkin^  Reg. 
Lib.  1781,  A.  fol.  455,  stated  as  Bland  v.  Wilkins,  I  B.  C.  C. 
61,  n. 

It  would  be  too  much  to  suppose  that  this  solitary  case  could 
have  the  effect  of  overturning  the  great  body  of  authority  which} 
not  only  from  decided  cases  but  by  the  concurrence  of  all  text- 
writers  who  have  treated  of  the  subject  from  the  earliest  times, 
must  be  conceded  to  the  proposition  contended  for.  If  the 
opinion  of  my  Lord  HardwLjke  cannot  be  regarded  as  an  actual 
adjudication  upon  the  point,  it  must  at  all  events  carry  greater 
weight  than  an  ordinary  dictum;  for  his  Lordship  could 
scarcely  have  avoided  entering  upon  the  question,  the  determi- 
nation of  which  seemed  almost  a  necessary  preliminary  to  the 
ulterior  judgment  pronounced  by  him. 

But  in  order  to  get  rid  of  Sir  Thomas  SewelPs  decision,  as 


Strictnras  upon 
that  ctie. 


(a)  These  words  which  are  not 
to  be  found  in  the  printed  report, 
probably  induced  the  learned  judge 
to  suppose  that  a  charge  was  crea- 
ted.   Looking    however    to   what 


follows,  there  can  be  little  doubt 
that  such  a  notion  would  be  erro- 
neous. It  is  clear  there  was  a  con- 
dition, and  it  is  conceived  a  condi- 
tion only. 
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viewed  in  the  light  here  presented  to  the  reader's  notice,  it  is     Sbction  m. 
not  requisite  that  any  stress  should  be  laid  upon  this  or  that  r^~yi7^ 
particular  opinion,  it  being  sufficient  to  say  that  the  universal  everything  in 
practice  of  the  profession  is  opposed  to  it,  and  that  with  the  authori^. 
single  exception  of  Bland  v.  Wilkin  all  the  cases  and  all  the 
books  establish  and  lay  down  that  when  an  estate  is  given  upon 
condition  subsequent,  which  is  either  illegal  or  impossible,  the 
estate  is  absolute  and  the  condition  void :  this  is  in  truth  one 
of  the  very  first  principles  referrible  to  the  law  upon  con- 
ditions. 

Supposing  however  the  doctrine  upon  this  subject  to  have  At  all  eTents 
been  adverted  to,  and  the  decision  to  have  been  pronounced  in  byli  subse- 
contravention  of  the  previous  authorities,  still  the  subsequent  ^"®"'  ^***' 
case  of  Poor  v.  Mial,  in  which  there  was  a  general  bequest  of 
leaseholds  upon  condition  to  assign  particular  premises  part 
thereof  to  a  charity,  must  be  admitted  to  have  restored  the  law 
upon  this  subject  to  its  original  state.     Allowing  it  therefore  all 
the  weight  which  singly  it  can  possess,  it  must  now  be  consi- 
dered as  having  been  overruled. 

S.    Where  the  money  is  to  be  added  to  the  personal  estate^] —  Direction  to 

If  the  case  is  such  that  the  money  is  not  to  be  paid  directly  to  ^th^  fim  in*^ 

the  charity,  but  is  to  form  part  of  the  testator's  general  personal  f  *°^®  ^  ^* 

estate,  though  charity  happens  to  be  one  of  the  objects  which  cuter. 
would  ultimately  be  benefited  by  the  conversion,  it  has  been 
thought  to  be  clearly  distinguishable  from  the  preceding. 

Thus  where  a  testator  devised  to  one  a  copyhold  estate,  the  ^^^^  ^  j;,^. 

devisee  causinsr  to  be  paid  to  his,  the  testator's  executors,  the  ^°"  I"  ^'d®^<* 

°  *  .  ^'  Chapman. 

sum  of  £1000,  and  after  payment  of  debts  and  legacies  gave 
the  residue  both  of  his  real  and  personal  estate  to  a  charity, 
Lord  Hardwicke  observed  that  this  was  not  an  unlawful  act, 
not  being  so  strong  as  if  expressed  to  go  to  the  charity,  and 
held  against  the  claim  of  both  the  devisee  and  next  of  kin  that 
the  heir-at-law,  who  might  enter  for  a  breach  of  the  condition, 
was  entitled  to  the  £1000  by  way  of  resulting  trust.  His  Lord- 
ship looked  upon  the  charge  as  well  made  but  not  as  well  disposed 
of  by  reason  of  the  act,  and  that  on  that  account  it  was  to  be 
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SicnoM  m.    considered  as  between  the  heir  and  the  hospital  as  part  of  the 
*^— V — '     real  estate  undisposed  of;  Arnold  v.  Chapman,   1   Ves.  sen. 

108. 
And  in  Hench-       And  in  a  late  case,  wherein  the  determination  was  the  sanSi 
Gen/  ^  testator  made  a  devise  of  copyhold  lands,  upon  condition  that 


the  devisee  should  within  one  month  after  the  testator  s 
pay  to  his,  the  testator*s  executors,  a  sum  of  £2000,  which  he 
desired  should  be  taken  as  part  of  his  personal  estate^  and  dis- 
posed of  in  the  same  manner.  And  after  giving  certain  legidei 
he  gave  the  residue  of  his  personal  estate,  including  the  £2000^ 
in  favor  of  charities ;  Henchman  v.  jitL  Gen,  2  Sim.  &  Stn. 
498.  It  will  at  once  be  seen  how  slightly  this  devise  variei  ia 
its  expressions  from  that  contained  in  the  preceding  case,  h 
all  material  points  in  &ct  the  two  cases  are  precisely  alike,  sod 
such  was  the  opinion  entertained  by  the  court,  Sir  John  Leadii 
V.  C,  remarking  that  the  case  of  Arnold  v.  Chapman  was  ex- 
pressly in  point 

They  both  suggest  this  observation,  that  the  particular  suai 
to  arise  from  the  real  estate,  being,  as  far  as  the  form  of  diqxM* 
tion  adopted  would  admit,  made  to  form  part  of  the  personalty, 
were  rendered  liable  to  the  satisfaction  of  debts,  and  generally 
of  all  claims  upon  the  latter.  The  conversion  might  therefore^ 
under  a  certain  state  of  circumstances,  have  been  good  in  toto; 
at  all  events  it  was  valid  for  some  purposes ;  and  being  so  was 
considered  as  completely  severed  from  the  estate  devised.  All 
that  remained  unapplied  consequently  went  to  the  heir,  die 
conversion  not  being  so  complete  as  to  give  any  title  to  the 
next  of  kin. 

Mere  charge  3   Where  a  distinct  charge  is  created  in  favor  of  a  chariiff.] 

oJdy.  *"  ^  '^^^  ^^^^  ^^P  ^^  ^h®  inquiry  will  be  to  consider  the  efiect  of  a 
mere  charge  created  by  will  in  favor  of  charity,  and  of  charity 
alone.  Perhaps  the  case  of  Bland  v.  Wilkin  may,  without  any 
great  impropriety,  be  said  to  furnish  in  the  most  simple  form  an 
instance  of  this  kind :  for  as  that  case  evidently  proceeded  on 
the  supposition  that  a  charge  was  created,  although  under  the 
law  applicable  to  conditions  it  is  conceived  no  charge  in  fact 
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c?er  arose,  it  may  very  fairly  be  resorted  to  as  an  authority  upon  SEcrmi 
the  point.  Assuming  then  the  case  to  have  been  such  as  it 
was  looked  upon  by  the  court,  we  find  that  in  Sir  Thomas  ^^^^^^ 
Sewell's  opinion  there  was  a  resulting  trust  for  the  heir.  The 
particular  grounds  of  his  Honors  decision  no  where  appear, 
■liU  it  is  clear  he  must  have  taken  into  his  consideration  the 
eooflicting  claims  of  the  heir-at-law  and  the  devisee,  and  have 
adtjudged  the  former  preferable  to  the  latter. 

In  a  previous  case  there  occurred  a  devise  of  particular  pre- 
miaes,  subject  however  to  an  annual  charge  of  £10  for  charita- 
ble purposes,  and  also  of  all  other  the  testator*s  real  estates 
apcMQ  trust  for  sale.  The  testator  then  out  of  the  money  arising  by 
•lie  of  his  real  estate,  and  the  rents  and  profits  thereof  until  sold, 
together  with  his  personal  property,  bequeathed  certain  legacies, 
and  directed  the  residne  to  be  divided  into  four  parts  which  he 
proceeded  to  dispose  of.  To  the  question  whether  the  charge 
•hould  sink  into  the  estate  for  the  benefit  of  the  residuary  lega- 
teeiy  OfT  be  considered  as  so  much  of  the  real  estate  undisposed 
ef  and  go  to  the  heir-at-law.  Lord  Camden  remarked,  'Mt  is 
material,  that  the  residuary  legatees  are  not  so  of  the  land  itself, 
bnl  of  the  money  after  the  land  is  soldi  The  distinction  be- 
tween residuary  legatees  taking  lapsed  legacies,  and  residuary  de- 
visee not  taking  lapsed  devise  of  real  estate,  is  settled.  The  rule  as 
lo  the  real  estate  is,  where  the  intention  of  the  testator  is  to 
the  residue  exclusive  of  a  part  given  away,  the  residuary 
shall  not  take  that  part  in  any  event.  If  he  had  said, 
'  I  giie  my  estate  over  and  above  the  rent  charge,*  it  would 
have  been  more  plain :  it  is  the  same  thing  as  if  he  had  so  ex- 
pressed himself.  The  rent-charge  is  severed  for  ever  from  the 
devise  which  he  gives  to  the  residuary  legatees.**  And  his 
Lordship  concludes  his  judgment  in  these  words,  ^'  I  rest  my 
i^inion  altogether  on  the  intention  of  the  testator,  and  on  the 
strong  reluctance  in  the  Court  to  disinherit  an  heir-at-law.** 
Chravenor  v.  HtUlum,  Amb.  643. 

This  case,  it  must  be  confessed,  is  not  so  strong  in  favor  of 
the  heir  as  could  be  desired,  it  falling  short  in  this  respect  of 
Bland  v.  Wilkin ;  for  the  circumstance  that  the  estate  was  to 
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Sbction  in. 


CaaeB  decided 
in  faTor  of 
derisee. 


continue  charged  in  the  hands  of  a  purchaser  shews  most  forci- 
bly an  intention  on  the  part  of  the  testator  to  keep  perfecdj 
distinct  that  portion  of  interest  which  would  be  absorbed  hj 
the  rent-charge,  and  that  which  would  remain  ultra  the  chaige* 
Indeed  Lord  Camden's  first  remark  of  its  being  material  that 
the  residuary  legatees  were  not  so  of  the  land  itself,  but  of  die 
money  after  the  land  was  sold,  might  almost  be  supposed  to  wa^ 
rant  a  notion  that  had  that  circumstance  been  reversed  bii 
Lordship  would  have  decided  against  the  claim  of  the  heir-at- 
law. 

It  will  now,  therefore,  be  proper  to  turn  to  those  cases  which 
have  been  determined  in  favor  of  the  specific  devisee.  In  one 
lands  were  devised  ''  subject  to  and  charged  with  payment  of 
any  sum  not  exceeding  £10,000  to  such  persons  and  at  such 
times  and  in  such  proportions  as  the  testator  by  a  letter  or 
other  note,  &c.  under  his  hand  should  appoint.*'  He  afio^ 
wards  gave  several  sums  to  charitable  and  superstitious  uses  to 
the  amount  of  about  £6000.  The  same  point  was  here  dis- 
cussed as  in  Gravenor  v.  Hallumy  and  Lord  Northington,  witli- 
out  however  assigning  any  reasons  for  his  opinion,  said  be 
was  very  clear  that  the  void  legacies  would  sink  into  the 
estate  for  the  benefit  of  the  devisee ;  Jackson  v.  Hurlock^  Amb. 
4«7 ;  S.  C.  2  Eden.  263. 

Lord  Eldon  has  expressed  his  approbation  of  this  dedsion, 
which  he  considered  to  have  proceeded  on  the  principle  that  the 
heir-at-law  was  completely  disinherited,  and  by  way  of  shew- 
ing this  to  have  been  the  case  he  says,  'Mt  was  argued  there 
that  the  heir-at-law  ought  to  have  this  sum,  as  the  estate  was 
given  to  the  devisee  subject  to  the  payment ;  but  the  court  said 
and  rightly  said,  No.  The  testator  gave  the  devisee  the 
whole  interest  in  the  land,  reserving  only  a  power  of  appoint- 
ment, and  if  he  abstained  from  appointing  or  made  an  appoint- 
ment which  was  void,  he  did  not  diminish  the  whole  interest 
which  was  given  to  the  devisee,  and  the  heir  was  altogether 
disinherited.  That  points  to  the  very  distinction  noticed  by 
Lord  Camden  in  the  case  of  Gravenor  v.  Hallunif  where  the 
estate  was  given  to  the  devisee  subject  to  certain  rent-charges 
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which  he  created  by  his  will^  severing  the  rent-charge  from  the     SicnoN  m. 
derise^  and  thereby  manifesting  an  intention  that  it  should  not    ^"■^'^""■^^ 
go  to  the  devisee  ;  and  the  uses  being  voidy  the  rent-charge  went 
fQ  the  heir-at-law/*    3  Dow.  214. 

Considering  the  high  source  whence  these  observations  CaseofJack- 
mianatedy  it  may  appear  presumptuous  in  the  author  to  express  ^^^  Lord^ 
a  doubt  on  the  subject  of  their  conclusiveness.  Nevertheless  ^^^^jij^^jjj^ 
he  cannot  refrain  from  intimating  his  dissent  from  his  Lord- 
ship's view  of  the  case.  It  may  be  conceded  that  notwithstand- 
ing the  inchoate  intention  which  is  evinced  to  charge  the  land 
with  same  amount  of  legacies,  yet  if  the  testator  had  failed  to 
ftdfil  that  intention  the  entire  estate  would  have  passed  to  the 
devisee.  As  however  a  portion  of  the  estate  was  ultimately 
destined  to  another  object,  we  have  a  plain  declaration  of  the 
testator's  intent  that  the  devisee  should  not  quoad  that  portion 
be  benefited  by  the  devise  in  the  will.  Whether  the  charge 
were  intended  for  the  heir  or  not,  says  Lord  Eldon  in  another 
case^  signifies  nothing :  he  does  not  take  by  force  of  the  inten- 
tioUy  but  by  the  rule  of  law.  3  Dow.  21 1.  The  reason  or  at 
least  one  of  the  reasons,  why  the  devisee  must  have  taken  the 
estate  unburthened  in  the  absence.of  any  subsequent  indication 
of  the  testator's  will,  would  be  on  account  of  the  uncertainty 
existing  with  respect  to  the  extent  of  charge  to  be  put  upon  the 
estate.  It  could  not  be  collected  from  anything  appearing  in 
the  will  that  the  testator's  views  were  either  confined  or  directed 
to  charity ;  Collins  v.  Wakeman^  2  Ves.  jun.  683.  And  even 
if  it  could,  the  court  would,  it  is  conceived,  have  had  no  power 
to  fix  the  amount ;  because,  unlike  the  case  of  Att.  Gen.  v. 
Bradky,  1  Eden  482,  no  objects  are  pointed  out  by  which  the 
court  could  be  guided  in  estimating  how  much  ought  to  be  ap- 
propriated; Emblynv.  Freeman,  Prec.  Cha.  541 ;  Adlington  v. 
Cann^  3  Atk.  l/)2, 3.  Et  vide  supra,  p.  291,  2. 

In  order  to  support  the  claim  of  the  devisee,  it  must  be 
Maintained  that  because  the  testator  has  shewn  an  intention  of 
giving  the  whole  to  him  in  one  event,  which  has  not  happened ; 
therefore  it  is  to  be  presumed  that  the  testator  s  intention  was 
also  to  give  the  whole  to  him  in  another  event,  which  has 
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Hereford. 


happened.  The  fallacy  of  this  mode  of  reasoning  is  inost 
forcibly  pointed  out  in  Lord  Eldon's  celebrated  argument,  when 
he  was  at  the  bar,  in  the  case  of  Ackroyd  v.  Smithson,  1  B.  C.C. 
503.  That  argument  was  approved  of  and  acted  upon  by  die 
courti  and  may  therefore  be  said  to  carry  with  it  the  weight  of 
judicial  authority,  and  not  to  exhibit  merely  an  advocate's  vieir 
of  the  case. 

For  the  reasons  then  which  have  here  been  adduced,  die 
author  ventures  to  submit,  though  with  considerable  hesitatioii, 
that  if  the  case  of  Jackson  v.  Hurlock  be  correctly  decided,  it 
must  be  supported  upon  the  ground  that  the  claim  of  die 
devisee  is  universally  preferable  to  that  of  the  heir,  and  upon 
that  ground  alone. 

Of  the  next  case  there  is  only  a  very  short  note  in  Brown, 
which  however  is  substantially  correct  The  particulars,  m 
extracted  by  the  author  from  the  Register's  book,  are  as  foUowi: 
A  testator  bequeathed  a  sum  of  £5000  to  trustees,  upon  trust  to 
lay  out  the  same  as  soon  as  conveniently  might  be  after  his 
decease  in  the  purchase  of  freehold  lands  tenements  and  here- 
ditaments in  fee-simple  in  the  county  of  Hereford,  of  aa 
adequate  yearly  value.  These  he  directed  to  be  conveyed  and 
settled  to  the  use  of  the  plaintiff  for  life,  with  ulterior  limitatioiii; 
subject  nevertheless  to  and  chargeable  with  the  payment  of  the 
yearly  sum  of  £8  to  the  churchwardens  or  overseers  of  die 
parish  of  Canon  Pyon,  for  the  use  of  the  said  poor  forever; 
with  a  further  direction  that  until  a  purchase  was  made  die 
money  should  be  invested  in  government  or  other  good  securi- 
ties. Sir  Tliomas  Sewell,  M.  R.,  in  strict  accordance  with  hie 
decision  in  Bland  v.  Wilkin^  (which  however  occurred  loqg 
subsequently)  decreed,  it  seems,  the  value  of  the  charge  to  the 
residuary  legatee.  From  this  decision  both  the  heir-at-law  and 
the  specific  devisee  for  life  appealed,  and  Lord  Chancellor 
Bathurst,  first  dismissing  the  petition  of  the  former,  varied  the 
decree  by  directing  the  entire  legacy  to  be  laid  out  as  directed 
by  the  testator,  and  the  whole  annual  produce  paid  to  the 
plaiutifT,  the  devisee ;  Barrington  v.  Hereford^  Reg.  Lib.  1771, 
A.  179.     See  also  1  B.C.  C.  61. 
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Again,  where  the  testator  bequeathed  unto  the  minister  of  a     Sechon  m. 
parish  for  the  time  being  for  ever  an  annuity  or  yearly  rent-     ^^ — v — ' 
charge  of  £35,  to  be  issuing  and  payable  out  of  a  mansion  house  y,^^  ^^^ 
and  premises,  which  he  afterwards  specifically  devised  subject 
to  the  charge,  and  then  proceeded  to  give  the  residue  of  his 
estates  not  previously  disposed  of  to  trustees  for  sale,  and  to 
direct  a  distribution  of  the  proceeds,  it  was  remarked  by  Sir 
Wm.  Grant,  **  that  the  testator  appeared  to  have  expressly  ex- 
cepted the  annuity  out  of  the  residue  of  his  estate,  and  could 
never  have  it  in  contemplation  that  it  should  in  any  case  go  to 
the  residuary  devisees,  and  he  decided  that  it  should  sink  for 
the  benefit  of  the  specific  devisees  as  part  of  the  produce  of  the 
premises  devised  to  them  ;**  Baker  v.  Hally  \2  Ves.  497. 

Now  with  respect  to  this  case  it  is  to  be  observed  that,  for  Observations 
anjrthing  appearing  in  the  report,  it  may  well  be  presumed  '^P*^""^* 
that  the  rights  of  the  heir  were  not  in  any  way  brought  under 
die  notice  of  the  court.  It  may  even  have  been  that  he  was 
not  a  party  to  the  suit,  since  to  establish  the  will  does  not  ap- 
pear to  have  been  necessarily  one  of  the  objects  sought  for. 
But  however  this  may  be,  it  is  clear  that  no  argument  was 
addressed  to  the  court  on  his  behalf;  the  question  appearing  to 
lie  solely  between  the  specific  and  residuary  devisees.  Little 
reliance  therefore  can  be  placed  upon  a  case,  thus  decided 
behind  the  back  of  a  party  so  deeply  interested  as  the  heir-at- 
law  must  be  in  contending  for  an  opposite  adjudication. 

His  claim,  it  must  be  confessed,  rests  upon  very  strong 
grounds ;  and,  whatever  arguments  may  be  adduced  in  favor  of 
the  devisee,  it  cannot  be  denied  that  so  far  as  those  rules  by 
which  the  courts  are  usually  governed  in  the  construction  of 
wills  can  be  brought  to  bear  upon  the  question,  they  are  all 
upon  the  side  of  the  heir.  The  rule  which  establishes  that  the 
heir  is  not  to  be  disinherited  except  by  express  words  or  neces- 
sary implication  (a),  and  that  which  declares  that  a  devisee  can 


(a)  The  following  is  Lord  Eldon's  statement  of  this  rule  as  it  is  to  be 
found  in  the  case  of  Tregonwell  v.  Sydendam,  "  Where  land,  or  interest 
in  land,  such  as  would  descend  to  the  heir-at-law,  is  undisposed  of  by  the 
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SunoK  III.  take  nothing  but  what  is  at  the  time  intended  for  him  (£)»  are 
'^— "V""^  both  strong  to  shew  that  the  claim  of  the  former  is  the  pre- 
ferable one.  Still  arguments  will  readily  suggest  themtdtee 
on  the  side  of  the  devisee ;  but  as  the  author  is  rather  dearom 
of  giving  the  result  of  the  cases  than  of  entering  into  long  dis- 
quisitions upon  particular  points,  where  not  particularly  caBed 
for,  he  is  content  to  let  the  matter  rest  where  it  is  until  it  shall 
happen  to  be  again  made  the  subject  of  judicial  investigatioo. 
Diltmction  In  conclusion  it  may  be  well  to  state,  that  Lord  Eldon  hsv- 

Lord  Eldon  ing  in  more  than  one  instance  had  occasion  to  look  into  the 
cases,  has  observed  respecting  them  with  his  accustomed  foiee 
and  perspicuity,  that  they  "  rest  upon  a  distinction  extremdy 
nice,  perhaps  not  very  easy  of  application ;  that  if  the  estate  ii 
given  to  the  devisees,  the  heir  has  no  claim :  but  if  the  devisor 
has  himself  created  the  charge,  and  to  the  extent  of  that  charge 
the  intention  appears  on  the  face  of  the  will  not  to  give  the 
estate  to  the  devisees,  it  will  to  the  extent  of  that  charge^  the 
particular  object  failing,  go  to  the  heir :  but  the  question"*  adds 
his  Lordship,  ''  if  it  arises  upon  a  will,  is  always  a  question  of 
intention  ;"  Sidney  v.  Shelley ^  19  Ves.  363,  4.     Upon  another 

will,  the  heir-at-law  shall  have  the  benefit  of  all  that  is  not  disposed  of; 
and  if  the  testator  has  disposed  of  the  legal  interest,  but  not  the  beD«fi- 
cial,  then  the  heir-at-law  shall  take  by  a  resulting  trust  all  the  benefidil 
interest  which  is  so  undisposed  of.  I  do  not  say  that  this  is  universsllj 
true,  because  particular  circumstances  in  certain  cases  may  make  a  dii* 
tinction.  But  that  is  the  general  rule,  and  it  amounts  to  this,  that  pn 
tanto  the  heir  is  not  disinherited.  It  follows  then  that  when  a  deiiie 
fails,  the  interest  goes  to  the  heir-at-law,  unless  there  appear  in  the  will 
express  words  or  necessary  implication  to  the  contrary.  In  case  a  dense 
fails,  then  the  interest  must  generally  go  to  the  heir-at-law,  as  not  beiag 
disposed  of  by  the  will ;  because,  generally  speaking,  such  an  intetert 
cannot  pass  from  the  heir  except  by  eiqpress  words  or  necessary  implica- 
tion. The  general  principle  is,  that  an  heir  can  only  be  disinherited  bj 
express  words  or  necessary  implication,  and  if  there  is  a  doubt  wfaetlier 
it  is  intended  for  the  devisee  or  heir,  or  in  case  what  is  given  by  the  will 
to  another  should  not  have  effect,  then  it  goes  to  the  heir.  But  if  a  gift 
over  is  clearly  expressed  or  necessarily  implied,  then  it  goee  at  the 
testator  intended  it  should  go."    3  Dow,  209,  210. 

(jb)  See  Sydenham  v.  Tregonwell,  3  Dow.  210,  211,  and  Jones  v. 
Mitchell,  2  Sim.  &  Stu.  294. 
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occasion  the  same  learned  judge  thus  expressed  himself:  "  As  Sbction  m. 
to  the  charity  cases,  where  the  gifts  rendered  void  by  the  statute  ^^■>r—^ 
did  not  go  to  the  heir,  they  all  seem  to  have  been  decided  on 
one  or  other  of  these  grounds,  that  the  heir-at-law  was  com- 
pletely disinherited,  or  that  his  claim  was  barred  under  an  in- 
tention of  the  testator  expressed  or  implied  :*'  TregonweU  v. 
Sydenham,  3  Dow.  213.  (a) 

There  is  a  case  of  Wright  v.  Wroe  wrongly  spelt  Row  by  Case  of  Wright 
the  Reporter,  1  B.  C.  C.  61,  (Belt's  Edn.),  which  however  has  piicable/'**^ 
not  been  noticed,  the  decree  really  deciding  nothing.  It  merely 
directed  the  Master  to  inquire  whether  an  annual  sum  of  £4 
was  a  charge  on  the  premises  introduced  (b)  antecedent  to  the 
time  of  making  the  testator's  will.  The  author  has  searched  the 
index  to  the  Register's  Book  for  the  order  on  further  direc- 
tions, but  without  success.  The  search  was  carried  through  a 
of  more  than  ten  years,  the  frequent  occurrence  of  the 
of  Wright  however  precluding  a  reference  to  the  books 
on  every  occasion,  and  rendering  the  result  of  a  search  there- 
fore very  unsatis&ctory.  Whenever  the  name  of  the  defendant 
met  with,  the  Register's  book  was  examined. 


4»  Where  the  bequest  ie  made  out  of  the  proceeds  of  real  et-  Gift  to  charity 

taieJ]  The  course  of  the  inquiry  leads  us  now  to  consider  the  ^p^f* 

ccmsequences  resulting  from  a  charitable  bequest  made  payable  monies  arinng 

.  froin  a  salo  oi 

out  of  a  fund  which  is  to  be  produced  by  a  sale  of  real  estate,  realesute ;  th« 

This  part  of  our  inquiry  in  fact  embraces  not  only  the  present,  SeiTguiidii^^' 

but  also  the  four  following  subdivisions,  and  being  thus  con-  po«^of* 
nected  together,  it  may  be  advisable  to  restate  the  several  heads 
for  consideration  in  a  somewhat  fuller  manner  than  was  con- 
venient at  the  commencement  of  the  section.  The  subject  then 
may  be  viewed  under  five  different  aspects :  First,  when  the 
entire  proceeds  are  either  exhausted  in  a  distribution  of  specific 


(a)  A  very  able  writer,  who  has  sequently  the  right  of  the  heir  is 

altered  into  a  discussion  of  the  substantiated.      2  Pow.    Dev.  by 

prasent  question,  has  come  to  the  Jarm.  49. 

eonchuum  that  the  first   line  of  (b)  Sic  in  Reg.  Lib.  where  the 

prqwnderatet,  and  that  con-  case  is  entered,  1779,  B.  fol.  428. 
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Section  m.  shares  among  several  objects,  charity  betng  one ;  or  if  not  to 
^^^i< — '  exhausted  there  is  no  disposition  of  the  surplus.  Secoodlj, 
when  some  part  of  the  proceeds  is  disposed  of  as  a  rendne, 
either  with  or  witliout  a  general  residuary  devise  of  the  lod 
estate.  Thirdly,  when  there  occurs,  as  a  distinct  gift,  a  genoil 
or  residuary  bequest  of  personalty.  FourAly,  when  the  lod 
and  personal  estates,  instead  of  being  separately  dealt  with^aie 
formed  into  a  mixed  fund,  and  made  the  subject  of  one  entire 
gift.  And  lastly,  when  a  residue  so  constituted  is  split  into 
shares,  and  one  of  such  shares  is  assigned  for'  charitable  pur- 
poses. 

Heir-at-law  In  considering  the  subject  under  its  first  aspect,  it  will  it 

can  be  tlwonly  ^^^  ^  ^^^  ^^^^  ^^  ^^^7  Persons,  who  have  any  pretenaioiis 
claimants.         ^  claim  the  amount  or  value  of  the  void  or  incomplete  dispo- 
sition, are  the  heir  at  law  and  the  next  of  kin. 
Real  estate  It  is  undoubtedly  competent  for  a  testator  to  impress  iqioa 

Yeitedfor  all      real  estate  the  quality  of  personalty  to  all  intents,  so  as  to  cany 
purposes.  ^^^  portion  which  may  not  eventually  be  taken  by  particular 

disponees  to  the  next  of  kin.  But  for  this  purpose  it  is  reqniaits 

that  the  testator  should  have  used  expressions  clearly  indicative 

But  intention     of  his  intention  in  that  respect;  for,  unless  he  should  have  so 

expressed.     ^  done,  the  conversion  is  considered  as  having  been  directed  Sot 


the  particular  purposes  of  the  will,  and  for  those  only.    As 

therefore  the  next  of  kin  do  not  take  under  the  will  but  by  die 

rule  of  law,  to  which  the  heir  must  likewise  resort,  they  the 

next  of  kin  can  no  more,  when  the  subject  matter  is  real  estate 

directed  to  be  sold,  have  a  right  to  the  surplus  produce  (whether 

arisen  by  lapse  or  otherwise)  than  the  heir  can  have  to  what 

remains  of  an  estate,  which  has  been  acquired  with  money  or 

other  personalty  of  the  testator. 

Otherwise  '^^^^  being  the  case,  it  has  of  course  been  held  that  the  heir 

^med"**  d        ^^  entitied  to  such  surplus  produce  by  way  of  resulting  trust  In 

resulting  trust.    Mr.  Cox*s  valuable  addition  of  Peere  Williams'  Reports  is  an 

admirable  note  on  this  subject  where  the  earlier  cases  will  be 
found  collected.  See  3  P.  Wms.  SS,  n.  1.  In  one  of  these,  that 
of  Robinson  v.    Taylor^  2  B.  C.  C.  589,  the  testator,  afker 
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directing  a  sale  of  his  bouses  and  lands  and  an  investment  of    Sictiom  m. 
the  proceeds,  makes  use  of  this  expression :  *'  And  thereout  and     ^"n^""^ 
out  of  the  remaining  part  of  my  personal  estate ;"  but  still  the 
next  of  kin  were  excluded  from  any  share  of  the  money  pro* 
diioed  by  a  sale. 

In  addition  to  the  cases  here  referred  to,  may  be  mentioned 
the  following :  ChUty  v.  Parker,  4  B.  C.  C.  41 1 ;  S.  C.  2  Ves. 
jun.  871 ;  CoUine  v.  Wakeman,  2  Ves.  jun.  683;  Sheddon  v. 
Goodrich,  8  Ves.  481  ;  Qibbs  v.  Ougier,  12  Ves.  418 ;  fVright 
▼•  JFright,  16  Ves.  188;  Hill  v.  Cock,  1  Ves.&  B.  173;  Gibbs 
V,  Rumeey,  2  Ves.  &  B.  ^4 ;  Dixon  v.  Dawsony  2  Sim.  &  Stu. 
327 ;  Dunnage  v.  White,  1  Jac.  &  W.  583 ;  overruling  Hayford 
¥•  Benlou/s,  Amb.  581. 

Lord  Eldon  considered  the  cases  as  establishing  this  general  General  prin- 
prindple,  that  where  a  person,  dealing  with  his  own  property  ^^  ^^  eiaee 
only,  has  directed  a  conversion  for  a  particular  special  purpose,  ^y  ^"*  Eldon. 
or  out  and  out  but  the  produce  to  be  applied  to  a  particular 
purpose,  when  the  purpose  Mh  the  intention  fails,  and  he  is 
ccmsidered  by  the  Court  as  not  having  directed  the  conversion ; 
Bipley  v.  Waterworth,  7  Ves.  435. 

Some  opinion  may  be  formed  of  the  nature  of  those  expres-  Forms  of  ex- 

•  •    • 

sions,  which  may  be  considered  sufficient  to  effect  a  conversion  a'^hTto^hiT^ 
out  and  out  so  as  to  entitle  the  next  of  kin,  from  an  early  case  "^^  oi\jn. 
before  Sir  John  Trevor,  M.  R.,  which  was  afterwards  carried 
by  appeal  to  the  House  of  Lords.  There  real  estate  was  by  a 
testator  devised  to  executors  to  be  sold  for  the  payment  of  debts, 
the  surplus,  if  any,  to  be  deemed  personal  estate,  and  to  go  to 
his  executors,  to  whom  he  gave  £20  a  piece.  The  same  per- 
sons, it  seems,  were  both  co-heirs  and  next  of  kin,  which  cir- 
cumstance has  occasioned  a  mistake  on  the  part  of  Mr.  Vernon, 
who  states  that  the  surplus  was  decreed  a  trust  for  theheirs-at- 
Uw.  This  is  corrected  by  Mr.  Cox,  who,  in  a  note  to  the  case 
of  Rogers  v.  Rogers,  shews  that  although  they  sustained  both 
chaiacters,  they  could  only  have  taken  in  the  latter  ;  Countess 
of  Bristol  V.  Hungerford,  2  Vem.645;  S.  C.  nom.  Lord  Bristol 
V.  Hungerford,  Prec.  Ch.  81  ;  and  as  corrected  by  Mr.  Cox, 
3  P.  Wms.  194,  n. 
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SBcnoN  m.        There  is  an  evident  allusion  to  this  case^altfaough  itis  notmeii* 

^""^^'"""^     tioned  as  having  been  cited  either  by  the  counsel  or  the  court, 

in  the  following  observations  of  Sir  John  Leach  in  Smiik  ▼. 

Ckueton.    "  Where  a  devisor  directs  his  real  estate  to  be  sdd, 

and  the  produce  to  be  applied  to  particular  purposes,  and  those 

purposes  partially  fail,  the  heir-at»law  is  entitled  to  that  part  of 

the  produce,  which  in  the  events  is  thus  undisposed  of.    The 

heir-at-law  is  entitled  to  it,  because  the  real  estate  was  land  at 

the  devisor's  death;  and  this  part  of  the  produce  is  an  interest 

in  that  land  not  effectually  devised,  and  which  therefore  ds* 

scends  to  the  heir.     It  is  for  this  reason  that  the  produce  of  an 

estate,  which  the  devisor  directs  to  be  sold,  can  never  be  strictly 

part  of  hb  general  personal  estate.     If  a  devisor  directs  such 

produce  to  be  paid  to  his  executors^  and  applied  as  part  of  his 

personal  estate^  the  executors  take  it  as  devisees.    Every  person, 

taking  an  interest  in  the  produce  of  land  directed  to  be  sold,  is 

in  truth  a  devisee,  and  not  a  legatee  **;  4  Madd.  492. 

Various  modes       The  case  under  consideration  therefore  seems  to  differ  from 

next  of  kin       those,  in  which  lands  are  directed  to  be  sold  but  no  direc- 

entiUeS^™*      tion  is  given  respecting  the  proceeds,  which  proceeds  under 

those  circumstances  go  it  is  well  known  to  the  next  of  kin. 
In  the  latter  instances,  it  is  the  omission  to  direct  any  iq>pli- 
cation  whatever  of  the  produce  of  sale,  which  is  considered  as 
evincing  an  intention  adverse  to  the  heir :  whilst  in  the  present 
case,  the  direction  that  the  surplus  produce  should  be  deemed 
personal  estate  and  should  go  to  the  executors,  furnishes  it  would 
appear  indications  of  intention,  similar  indeed  but  of  a  still 
stronger  and  more  decisive  character.  See  also  Berry  v.  Usher, 
11  Ves.  91 ;  and  Phillips  v.  PhilUps,  1  M.  &  K.  649. 

Gift  to  charity  5.  Where  there  is  also  a  residuary  gift  of  such  proceeds 
pr£«»(Uof^  f(;»<A  Of  without  a  general  devise  of  real  estate.']  Under  die 
land  foliowed     second  aspect  must  be  considered  the  import  of  the  word  residue, 

byag:iftofthe  '^  .  .  ^ 

residtie  to  an  as  applied  to  land.  It  is  not  a  little  singular,  that  no  distinct 
with  or  without  ^^S^  definition  of  the  term  anywhere  appears.  Its  operation 
m  general  de-  upon  personalty  however  is  well  known,  and  in  estimating  the 
estate.  amount  or  extent  of  difference  with  reference  to  the  one  or  other 
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species  of  property  it  may  be  well  to  look  to  the  ordinary  and  Skctiom  ui. 

gimmmatical  sense  of  the  word.  ^'— ^^---^ 

Sir  William  Grant  has  said,   ''  It  has  been  long  settled  that  Meaning  of  the 

a  residuary  bequest  of  personal  estate  (for  it  is  otherwise  as  to  re8p<^'boU>*' 

real)  carries,  not  only  every  thing  not  disposed  of,  but  every  ™**  ?^^  P«'- 
that  in  event  turns  out  not  to  be  disposed  of:  not  in  con- 


sequence of  any  direct  or  expressed  intention ;  for  it  may  be 
QTjffued  in  all  cases  that  particular  legacies  are  separated  from 
ike  residue,  and  that  the  testator  does  not  mean  that  the  resi" 
dmary  legatee  should  take  what  is  given  from  him  :  no ;  for  he 
does  not  contemplate  the  case :  the  residuary  legatee  is  to  take 
onljf  what  is  left ;  but  that  does  not  prevent  the  right  of  the 
residuary  legatee.  A  presumption  arises  for  the  residuary 
legatee  against  every  one  except  the  particular  legatee.  The 
testator  is  supposed  to  give  it  away  from  the  residuary  legatee 
only  for  the  sake  of  the  particular  legatee.  In  case  of  lapse  of 
real  estate  the  heir-at-law  takes;  but  in  the  case  of  personal 
property  the  residuary  legatee  is  preferred  either  to  the  next  of 
kin  or  the  executor.**  And  he  proceeds  to  observe,  that  **  the 
word  *  residue  *  imports  after  the  legacies  antecedently  given  ;** 
Catnbridge  v.  Hous,  8  Yes.  25, 26. 

From  these  and  other  passages  of  a  similar  tendency  (a),  it  With  regard  to 
may  be  collected  that  the  term  residue  in  a  bequest  of  personalty  ^  technic^  ** 
has  a  legal  technical  signification  difierent  from  its  popular  and  "^s^i^ca^ion. 
grammatical  meaning.     With  respect  to  this  latter,  looking  to 
the  corresponding  word  residuum  in  Latin,  the  view  taken  by 
Sir  Wm.  Grant  appears  to  be  strictly  correct;  for  the  sense  to  be 
pat  upon  that  word  surely  ought  to  be  that  portion  which  re- 
mains,  after  deducting  the  several  particulars  previously  specified 
or  enumerated ;  nor  does  it  seem  to  possess  any  capability  of 
expansion,  so  as  to  open  and  let  in  dispositions  which  happen 
not  to  be  efiectual.    This  at  all  events  is  its  construction  with  ^^}  ^  be  litt- 

rally  andor* 

respect  to  real  estate,  it  having  been  frequently  determined  that  stood  when 
every  devise  of  lands,  whether  particular  or  general,  is  specific ;  ^^r. 
Howe  V.  Earl  of  Dartmouth,  7  Ves.  147;  Broome  y.  Monck, 

(a)  See  particularly  Lord  Camden's  remarks    in  Gravenor  v    Hal- 
Ino,  sufta  p.  367. 
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SicTiOH  in. 


10  Ves.  605;  HiU  v.  Cock,  1  Yes.  &  B.  175 :  though  a  ptr- 
ticular  and  a  residuary  devise  are  not  upon  the  same  footing  fiir 
all  purposes;  Spong  v.  Spong,  1  Dow,  N.  R.,  366;  rerersiog 
the  decree  of  the  court  below,  1  Yo.  &  Jer.  300. 


Diitiiictioii 
taken  between 
▼Old  and  lapsed 
devites. 


The  latter 
compared  to 
after-porchated 
lands. 


But  the  com- 
panion imper- 
fect. 


Arguments  in 
support  of  the 
above  men- 
tioned dis- 
tinction. 


Taking  this  for  granted  however,  a  distinction  has  been 
raised  between  devises  which  are  void  ab  initio  and  such  as 
are  so  merely  in  event  Of  the  latter  it  has  been  said,  thai 
constituting  as  they  do  at  the  date  of  the  will  full  and  perfect 
dispositions  of  the  estates  which  they  comprise,  and  embradng 
the  entire  interest  of  the  testator  therein,  they  can  be  compared 
to  nothing  but  to  after-purchased  lands :  that  as  every  thing  has 
been  done  by  the  testator  to  invest  the  devise  with  the  whole 
property,  if  by  any  accident  the  devise  should  be  firustraledt 
such  property  must  be  considered  as  reverting,  or  rather  comiqg 
to  the  devisor  in  much  the  same  manner  as  if  they  had  been 
newly  acquired  subsequently  to  the  will.  This  view  of  devises, 
void  in  event,  may  occasionally  be  met  with  as  accounting  fiir 
the  different  devolution  of  lapsed  dispositions  of  personal^  and 
of  realty,  and  not  by  way  of  supporting  the  distinction  hcie 
referred  to  between  void  and  failing  devises.  See  1  Vei. 
Sen.  322. 

Such  a  comparison  however  evidently  will  not  bear  a  close 
examination ;  for  while  it  is  perfectly  competent  for  a  testator  to 
make  as  many  substitutional  gifts  as  he  pleases,  and  so  lo 
render  the  chances  of  intestacy  as  to  any  particular  estate  ex- 
tremely remote  and  improbable,  yet  let  him  purport  in  what 
terms  he  will  to  dispose  of  after  acquired  lands  he  cannot  hj 
any  means,  apart  from  the  doctrine  of  election,  efiectuate  that 
intention. 

But  passing  by  this  objection  for  the  sake  of  shewing  Ae 
distinction  which  has  been  raised  between  a  void  and  a  lapsed 
devise,  it  is  argued  by  those  who  support  this  distinction,  that  as 
the  former  could  never  have  taken  effect,  even  though  the  testa* 
tor  had  died  immediately  after  the  devise,  the  will  must  be  con- 
strued as  if  no  such  devise  appeared  in  it ;  that  the  estate,  not 
having  been  effectually  given  in  any  event,  was  not  abstracted 


Ch.  Vil]       Bffect  of  the  Mortmain  Act.  379 

fiom  the  bulk  of  real  property,  and  consequently  from  the  first    sicnoN  m. 
eonslituted  an  integral  part  of  the  residue.    Those  who  adopt    ^^ — v^~^ 
this  line  of  argument  therefore  deny  to  an  illegal  devise  of  the 
description  under  examination  any  operation  whatever,  and 
maintain  that  the  Mortmain  Act  anticipates  as  it  were  and  pre' 
tents  the  charitable  design. 

Is  this  then  consistent  with  a  right  interpretation  of  the  Met  by  obter- 
wtatikie,  and  those  rules  of  law  which  are  applicable  to  devises  contrary  ten- 
of  land?.    And  first  as  respects  the  statute: — Now  before  that  ^^^^^ 


apply,  it  seems  essential  that  there  should  exist  such  a  dis* 
position  in  favor  of  charity  as  for  the  moment  should  be  efiec- 
luaL  Fide  supra.  True  it  is  that  eo  instanle  the  gift  is  made 
eodem  inetante  it  is  avoided  by  the  act ;  but  on  the  other  hand 
U  mast  be  admitted  that,  for  many  purposes  at  least,  there  is 
priority  of  time  even  in  an  instant.  Thus  it  is  well  known,  that 
•anrviving  joint  tenant  takes  against  the  devisee  of  his  deceased 
oo-tenant  under  a  priority  of  this  nature;  Co.  Litt.  185,  6. 
Againi  although  the  statute  of  S7  Hen.  8.  executes  the  use  the 
moment  of  the  conveyance,  yet  ex  necessitate  rei  the  re- 
to  uses  must  hold  the  estate  for  an  instant,  or  part  of  an 
instant,  by  a  similar  priority ;  Cruise  on  Uses,  p.  44.  Other 
examples  might  be  adduced ;  See  Co.  Litt  898,  a.  If  then  a 
disposition  which  is  made  void  by  the  statute  be  effectual  for 
any*  the  smallest  portion  of  time,  there  cannot  be  that  great 
difiference  between  the  one  and  the  other  description  of  devise ; 
aince  what  is  termed  a  devise  void  ab  initio  ought  perhaps  in 
atrietness  to  be  regarded  as  one  which  lapsed  by  reason  of  the 
statute  intervening  between  it  and  the  object  of  it,  in  nearly  the 
mne  manner  as  the  death  of  the  party,  in  the  case  of  an 
ordinary  lapse,  is  the  circumstance  which  severs  the  subject 
firom  the  object  of  the  devise. 

Bnt  not  to  lay  too  much  stress  upon  this  mode  of  interpreting 
die  act,  let  us  now  pass  to  the  next  consideration — the  rules  of 
law  connected  with  the  subject  So  &r  then  as  the  intenticm 
ef  the  testator  can  be  collected,  there  seems  to  be  no  greater 
disfiivor  shewn  to  the  heir  in  the  one  case  than  in  the  other. 
la  both  the  heir  is  to  be  disinherited  as  against  the  particular 
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SBcnoNin.  disponees,  but  there  are  neither  express  words  nor  necessary 
^^"v^""^  implication  by  which  to  disinherit  him  as  against  any  other 
persons.  Reverting  to  the  term  residue  if,  as  it  is  conoeiTedy 
it  has  to  be  taken  in  its  ordinary  and  grammatical  sense,  unless 
a  clear  intention  be  indicated  to  the  contrary,  all  that  b  neces- 
sary to  be  ascertained  is  what  that  sense  ought  really  to  he. 
Having  already  attempted  to  shew  that  the  term  is  not  one  of 
expansion,  but  must  be  read  as  if  the  several  specific  dispon- 
tions  were  to  take  effect,  we  have  only  to  answer  an  objecdoo 
which  is  sometimes  urged  in  &vor  of  an  opposite  oonstmc- 
tion. 
Argumenu  for        ]( is  contended  that  the  testator  having  shewn  an  intention 

conitnuDg  the  iii/»i 

term  rendueso  of  dying  testate  as  to  the  w^hole  of  his  property,  it  is  defeatii^ 
voiddevL«  ^^^^f  which  is  the  primary  intention,  to  restrict  the  operation  of 
oomUtted  by     ^he  word  in  question ;  and  that  it  would  therefore  be  prefimbk 

to  assimilate  its  legal  effect  in  the  case  of  realty  to  that  whidi 
it  bears  when  applied  to  personalty.  In  support  of  this  argu- 
ment it  is  asked,  what  other  word  could  the  testator  have  used 
so  as  to  include  either  void  or  lapsed  devises  without  providing 
expressly  for  the  very  case?  This  inquiry  may  be  met  by 
another.  Why,  if  the  testator  does  really  mean  to  include  sodi 
devises  in  the  residuary  gift,  should  he  not  be  required  to  ex- 
press his  intention  in  explicit  terms?  Supposing  even  the 
word  as  used  in  testamentary  instruments  to  be  one  of  doubtfiil 
import,  and  that  it  is  employed  by  some  testators  in  one  sense 
and  by  others  in  a  different  sense,  the  very  circumstance  of  any 
such  variance  woidd  render  it  the  more  essential  that  all  ambi- 
guity on  the  subject  should  be  avoided. 

Admitting  therefore,  for  the  sake  of  argument,  that  the  failure 
of  a  specific  devise  may  sometimes  be  contemplated,  (although 
in  the  vast  majority  of  instances  this  is  certainly  not  true  in 
fikct,)  and  further,  that  in  such  an  event  it  is  intended  that  the 
subject  of  the  devise  should  £dl  into  the  residue,  still  m 
cannot  be  predicated  in  all  cases,  the  doubt  iirhich  would 
when  any  particular  will  came  to  be  considered  whether  die 
word  was  to  be  understood  in  this  or  that  sense,  seems  to  exact 
the  establishment  of  some  general  and  uniform  rule  on  the  nb- 
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ject.  Such  a  rule  it  is  conceived  does  exist ;  for  Lord  Eldon,  Sbction  m. 
in  conformity  with  what  he  found  to  be  the  law,  has  said  that  ^"v*-"-' 
where  there  is  a  doubt  the  heir  is  the  party  to  take  (a) ;  and 
justly  so,  for  as  the  law  itself  confers  upon  the  heir  those  lands 
to  which  his  ancestor  was  entitled  in  the  absence  of  any  de- 
claration on  the  part  of  such  ancestor,  it  seems  but  right  that 
the  claim  of  the  devisee  who  takes  under  the  will  should  rest, 
not  upon  loose  conjecture,  but  upon  plain  and  positive  expres- 
sions, clearly  indicating  an  intention  to  give  away  from  the  heir, 
or  amounting  at  least  to  a  necessary  implication  to  that  efiect  (i) 
In  every  other  kind  of  disposition  it  is  essential  that  the  sub- 
ject matter  should  be  defined  with  precision,  and  why  not  in 
this  i  Indeed  for  the  very  purpose  of  ensuring  accuracy  it  is 
ft  well  known  rule  in  the  construction  of  a  deed  that  the  words 
should  be  taken  most  strongly  against  the  grantor  ; — though  in 
the  case  of  a  will  it  is  manifest  that  no  such  rule  can  prevail. 

In  point  of  principle  therefore,  for  we  are  not  discussing  a 
question  of  convenience,  it  is  submitted  that  the  gift  of  a  residue, 
generally,  ought  not  per  se  to  comprehend  either  a  devise  which 
lapses  by  the  death  of  the  party,  or  a  devise  which  no  matter 
from  what  circumstance  is  void  or  illegal. 

It  is  now  time  to  inquire  what  information  or  authority  is  Decided  cuei. 
furnished  by  the  cases  upon  this  subject     With  respect  to 

lapsed  devises  it  was,  until  recently,  considered  as  perfectly  La)Meddeviaei» 

established,  that  a  residuary  devise  did  not  include  them ;  Good-  ^^t  thought  to 

right  v.  Opie,  8  Mod.  1^,  as  to  which  see  Willes,  298 ;  Wright  ^^P™^ 

▼.  Hall,  Fort.  182;  S.  C.  nom.  Wright  v.  Horn,  8  Mod.  222;  pft. 
Jtoe  V.  Fludd,  Fort  184 ;  Doe  d.  Morris  v.  Underdoum,  Willes, 


(a)  Vide  supra,  p.  372,  n.  a.  AIho 
the  case  of  Kellett  v.  Kellett,  3 
Dow.  254. 

(*)  We  find  Lord  Eldon  in  WU- 
kinson  v.  Adam,  expresses  himself 
thus :— ''  With  regard  to  that  ex- 
prassion, '  necessary  implication,'  I 
win  repeat  what  I  have  before 
stated  from  a  note  of  Lord  Hard- 
wicke's  judgment   in  Coriton  v. 


Hellier :  that  in  construing  a  will 
conjecture  must  not  be  taken  for 
implication ;  but  necessary  implica- 
tion means  not  natural  necessity, 
but  so  strong  a  probability  of  in- 
tention, that  an  intention  contrary 
to  that  imputed  to  the  testator  can- 
not be  supposed."  1  Ves.  &  B 
466. 
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Sbction  m. 


But  that 
opinion  shaken 
by  Noel  v. 
Lord  Henley. 


View  of  the 
case  taken  by 

Lf    C/»    Dm 

Richards. 


Obaenrations 
upon  it  by 
Ix»rd  Redes- 
dale  in  the 
House  of 
Lords. 


293 ;   Cruse  v.  Barley ^  3  P.  Wins,  21 ;  Ackrayd  ▼. 

1  B.  C.  C.  503;  Hutcheson  v.  Hammond,  3  B.  C.  C.  IS8;  and 

see  Doe  d.  Steward  v.  Sheffield,  18  East,  5S6. 

The  subsequent  case  of  Noel  v.  Lord  Henley,  Dan.  SI  1, 882; 
S.  C.  7  PrL  241,  and  12  Pri.  213,  however,  has  very  much  ten- 
ded to  shake  the  previous  authorities.  That  case,  so  fiur  at  it 
touches  upon  the  present  question,  is  as  follows: — Lord  Went- 
worth,  the  testator,  had  upon  his  marriage  secured  to  bis  wife 
a  sura  of  £10,000  upon  certain  trust  funds,  in  the  event  of  her 
surviving  him.  By  his  will  he  directed  an  estate  to  be  add, 
and  certain  sums  to  be  paid  out  of  the  purchase  monies ;  there 
being  among  the  rest  a  sum  of  £5000,  which  was  to  go  to  Im 
wife  in  part  satisfaction  of  the  £10,000  mentioned  in  the  set- 
tlement. After  those  deductions  the  testator  disposed  of  the 
remaining  money  upon  trusts.  Under  these  circumstances  it 
was  much  debated  whether  the  £5000,  bequeathed  to  the  wife^ 
could  be  deemed  a  legacy.  Lord  C.  B.  Richards  seems  Id 
have  wavered  in  opinion  upon  the  point ;  first  treating  it  as  as 
ordinary  bequest,  and  afterwards  as  bearing  the  character  of  • 
debt,  in  satisfaction  of  which  he  said  it  was  given.  Upon  the 
latter  notion  he  firamed  his  decree ;  but  in  the  House  of  Lords 
a  different  view  was  taken  of  the  subject 

On  this  point  it  may  be  urged  that  a  legacy,  though  given  to 
a  creditor  as  a  subsdtution  for  his  debt,  is  a  legacy  still,  all  the 
qualities  of  which  it  retains.  It  is  liable  to  lapse;  Mayhanky. 
Brookes,  1  B.  C.  C.  84,  and  on  a  deficiency  of  assets  is  subjed 
to  the  payment  of  what  the  testator  may  himself  owe;  see 
Rider  v.  Wager,  2  P.  Wms.  331,  2.  No  legitimate  inference 
therefore  can,  it  is  apprehended,  be  drawn  from  the  circum- 
stances connected  with  this  part  of  the  will. 

The  cause  as  already  intimated  was  carried  from  the  Exche- 
quer to  the  House  of  Lords,  and  there  a  very  singular  line  of 
argument  was  adopted  by  their  Lordships.  Lord  Redesdale 
observed,  ''Now  the  person  claiming  this  £5000  can  claim 
nothing  but  what  is  given  by  this  will.  That  sum  of  £5000  is 
given  by  way  of  legacy  to  Lady  Wentworth,  in  part  satisfibCtioD 
of  a  certain  demand  which  she  would  have  against  Lord  Went- 
worth out  of  her  property,  if  he  had  not  made  that  dispositioii 
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and  she  had  survived  him.  Now  if  any  property  is  given  by  a  section  m. 
will  in  the  nature  of  a  legacy  to  a  person  in  being  at  the  time  ^ — v — ' 
the  will  is  made,  but  who  dies  before  the  testator,  that  legacy 
of  course  becomes  lapsed  and  no  longer  payable.  That  is  a 
contingency  to  which  every  person,  who  makes  a  disposition  by 
will,  must  be  deemed  to  know  that  such  a  disposition  is  subject ; 
and,  although  it  is  contended  on  the  part  of  the  heirs-at-law  that 
this  £5000  arising  out  of  the  sale  of  the  Rowney  estate  should  be 
applied  for  their  benefit  as  so  much  real  estate  undisposed  of 
by  the  will,  I  conceive  that  that  is  not  the  true  construction  of 
the  will ;  because,  having  given  that  £5000  in  the  shape  of  a 
legacy  which  in  its  nature  must  be  subject  to  that  species  of 
contingency,  that  contingency  must  be  one  which  he  must  be 
supposed  to  have  looked  to  for  the  benefit  of  those  persons  to 
whom  he  gave  the  residue  of  the  money  to  arise  by  sale  of  the 
Rowney  estate ;  and  therefore  it  seems  to  me  that  the  decree  is 
perfectly  right  in  the  manner  in  which  it  has  disposed  of  that 
question,  by  holding  that  that  £5000  is  not  to  be  raised  out  of 
the  money  which  may  be  raised  by  sale  of  the  real  estate,  inas- 
much as  that  contingency  has  happened  to  which  the  testator 
is  supposed  to  have  looked  at  the  time  he  made  his  will  ;'*  Dan. 
Exch,  R.  328,  9 ;  Etfere  totidem  verbis,  12  Pri.  306. 

Lord  Eldon  appears  to  have  taken  up  the  same  mode  of  And  those  of 
reasoning ;  for  he  remarked  that  the  testator  "  then  directs  the  '  "  °"* 
£5000  to  be  paid  which  was  only  to  be  payable  upon  a  con- 
tingency :  and  that  not  having  happened  no  direction  is  given, 
the  will  having  Mled  with  reference  to  that  part  of  it  ;**  Dan. 
3S8.  And  according  to  another  report  he  is  represented  as 
s^jring,  ^*  With  respect  to  this  £5000,  it  is  a  direction  to  pay 
a  sum  of  money  which,  according  as  a  contingency  happens 
one  way  or  another,  would  or  not  be  payable :  that  sum  would 
not  be  payable  if  the  contingency  did  not  happen ;  and  in 
that  case  the  will  must  be  read  as  if  that  direction  to  pay  the 
£5000  was  not  in  itf  \2  Pri.  318. 

It  is  not  quite  clear  however  from  these  very  few  observations, 
whether  it  was  Lord  Eldon*s  intention  to  express  his  concur- 
rence in  the  view  taken  by  Lord  Redesdale  of  lapsed  legacies 
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in  general,  or  merely  his  allowance  of  the  reasoning  ad<q>ted 
in  the  court  below  with  reference  to  this  bequest  in  particular. 
It  is  possible  that  he  designed  to  be  understood  no  further  than 
as  subscribing  to  the  correctness  of  the  decree  upon  that  part  of 
the  case,  without  intending  to  become  responsible  for  the  argu- 
ments by  which  it  was  supported  by  the  noble  Lord  in  Aat 
House. 

Those  arguments  are  certainly  of  a  very  novel  and  extra- 
ordinary kind :  they  are  directly  at  variance  with  that  whole- 
some rule  of  construction,  which  declares  that  a  testator  shaD 
not,  in  the  absence  of  any  declaration  on  his  part,  be  presumed 
to  calculate  upon  the  failure  of  any  one  of  the  dispoaitiom 
which  he  has  thought  proper  to  make.  Lord  Hardwicke  has 
observed,  that  ''when  a  testator  makes  a  will  and  gives  particular 
legacies,  it  is  not  supposed  to  be  in  the  view  of  the  testator  that 
legatees  will  die  in  his  lifetime,  nor  does  he  provide  for  that 
accident ;  and  this  is  the  reason  it  is  called  a  lapsed  leffcjy 
because  the  testator  had  it  not  in  view  at  the  time  of  the  will;** 
Ulrich  V.  Litchfield^  2  Atk.  375,  6.  There  are  numerous  other 
cases  to  the  same  effect  which  it  would  be  mere  pedantry  to 
enumerate.  They  all  tend  to  shew  that  the  view  taken  by  mj 
Lord  Redesdale  is  inconsistent  with  the  law  upon  this  subject; 
and  consequently  the  conclusion  at  which  he  has  arrived  can- 
not be  relied  on — cessante  raiione  cessabii  effcctus. 

But  the  astonishment,  which  his  Lordship's  observations  are 
calculated  to  produce,  is  not  a  little  heightened  when  we  find 
the  same  noble  Lord,  in  addressing  himself  to  another  part  of 
the  case,  making  use  of  such  an  illustration  as  this : — '*  Just  ai 
when  a  man  gives,  out  of  monies  to  arise  by  sale  of  a  real  estate, 
a  distinct  sum  of  money  to  a  charity  which  is  made  void  by  the 
statute  of  Mortmain,  that  specific  sum  so  given  is  held  to  belong 
to  the  heir-at-law,  and  not  to  the  person  who  may  otherwise 
claim  the  benefit  of  the  devise  of  the  estate  upon  which  that 
charge  was  made.**  Dan.  333,  and  12  Pri.  307.  So  thathb 
Lordship  from  the  whole  of  his  argument,  while'he  infers  a  dis- 
tinction between  a  devise  void  ab  initio  and  one  which  is  so  in 
event,  makes  this  consequence  to  follow — not  that  the  residuary 
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devisee  should  be  benefited  by  the  former,  and  the  heir-at-law    section  m. 
by  the  latter,  which  was  the  point  contended  for  as  will  pre-     ^^""■>/^""^ 
aently  be  seen  in  Doe  v.  Sheffield,  but  actually  the  very  reverse. 
It  is  unnecessary  to  comment  on  statements  and  opinions  such 
as  these. 

If,  then,  the  reader  should  be  of  opinion  that  in  reality  his  llow  the  case 

Tji'ii  ^.  •!  ii-i      of  Noel  V.  Lord 

LfOrdsnip  s  observations  are  more  specious  than  sound,  his  only  Henley  may  be 
difficulty  will  be  how  to  get  rid  of  a  case  impressed  with  such  '«»><*e^  "*- 
high  authority.  Got  rid  of  it  must  be,  the  author  conceives, 
in  some  way  or  other.  What  else  would  be  the  consequence  ? 
The  long  unbroken  line  of  cases  which  till  then  seemed  to  have 
placed  the  point  beyond  dispute,  not  one  of  which  was  so  much 
ms  alluded  to  by  either  of  the  noble  Lords  in  delivering 
judgment,  would  by  mere  implication,  by  a  side  wind  as  it  were, 
be  severally  overruled.  Those  cases,  in  the  author's  appre- 
hension, have  the  better  reason  on  their  side  ;  and  until  it  is 
determined  in  express  terms  that  they  are  one  and  all  wrongly 
decided,  he  cannot  allow  that  their  authority  is  entirely  subverted. 
If  they  are  still  to  have  any  weight,  the  only  course  is  to  aim 
at  discovering  in  Noel  v.  Lord  Henley  some  peculiar  marks  of 
distinction.  This,  it  is  conceived,  may  be  effected  by  taking  the 
learned  Chief  Baron's  observations  as  the  true  basis  of  the  decree. 
In  this  manner  the  case  will  be  one  by  itself,  and  need  not  trench 
upon  any  previous  authority.  His  Lordship  assimilated  the 
bequest  under  consideration  to  a  debt,  and  thought  that,  having 
that  character,  its  only  effect  was  to  substitute  a  difierent  fund  for 
discharge  of  the  pre-existing  liability.  Under  this  impression, 
he  considered  the  legacy  as  drawing  after  it  consequences 
similar  to  what  would  have  followed  had  it  been  really  a  debt, 
and  as  having  attached  to  it  a  contingency  different  from  the 
cnrdinary  contingency  attendant  upon  legacies  in  general. 

This  mode  of  accounting  for  the  decree  is,  it  must  be  ad- 
mittedf  anything  but  satisfactory;  but  tlie  decree  itself  is 
unsatis&ctory,  and  must,  if  the  other  cases  are  to  stand,  be 
removed  out  of  the  way.  In  that  case  we  must  not  be  too 
fifcstidious  respecting  the  means.  It  is  gratifying  to  add  that 
Mr.  Jarman,  in  his  edition  of  Poweirs  Devises,  has  thought 
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himself  justified  in  passing  strictures  upon  the  case.  See  2  Pow* 
Dev.  by  Jann.  p.  92.  If  therefore  the  author  should  be  wrongi 
he  will  at  least  err  in  very  desirable  company. 


Devolution  of 
devifles  void  ab 
initio. 


Cue  of  Benet 
▼.  French. 


Remarks  re- 
specting it. 


Case  of  Doe  v. 
Sheffield. 


As  regards  devises  void  ab  initio  however,  there  appears  from 
a  very  early  period  to  have  existed  a  difference  of  opinion.  The 
first  case  to  be  met  with  is  thus  stated  by  Hobart  arguendo. 
A  man,  seised  of  divers  lands,  devised  parcel  of  them  called 
Gages  to  the  erecting  of  a  school,  and  another  parcel  unto  B. 
in  fee,  and  all  his  other  lands  unto  one  French  in  fee.  The 
devise  of  Gages  was  holden  void,  because  too  general,  for  no  per- 
son is  named :  and  it  was  further  holden,  that  it  passed  by  the 
general  devise  to  French ;  and  yet,  it  is  added,  that  was  not  the 
meaning  of  the  devisor ;  Benet  v.  French,  cited  1  Leon*  251. 

It  will  at  once  be  perceived  that  these  were  devises  of  the 
land  itself,  and  not  of  the  proceeds  arising  from  a  sale :  but 
that  circumstance  does  not  vary  the  principle.  It  should  like- 
wise be  observed,  in  order  to  account  for  the  devise  being  oih 
assisted  by  the  statute  of  charitable  uses,  that  the  case,  though 
it  seems  to  have  occurred  in  Queen  Elizabeth's  reign,  was 
determined  sometime  previously  to  that  act.  The  particulir 
wording  of  the  residuary  devise  will  form  a  subject  of  dis- 
cussion when  we  come  to  enter  upon  the  case  of  Page  ?. 
LeapingweU,  where  nearly  the  same  form  of  expression  is  em- 
ployed. 

In  a  late  case,  where  tlie  question  was  whether  a  devise  of  pur- 
ticular  premises  to  "  the  sisters  of  J.  H.  and  their  heirs  as  tenanti 
in  common  and  not  as  joint^tenants  was  a  gifl  to  the  objects  of  the 
testator's  bounty  as  a  class  or  as  individuals,"  it  appeared  that 
there  were  originally  three  sisters,  of  whom  two  were  dead  at  the 
date  of  the  will,  and  the  third  survived  the  testator.  Besides 
the  foregoing  specific  devise,  there  occurred  the  following  gene- 
ral disposition :  **  I  also  give  and  devise  unto  J.  S.  all  that  my 
freehold  messuage  and  tenement,  &c.,  (describing  it,)  and  abo 
all  other  my  messuages,  tenements,  and  dwelling-houses,  lands, 
hereditaments,  and  premises  whatsoever  and  wheresoever  the 
same  might  be,  which  I  am  in  any  manner  entitled  unto  or  in- 
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terested  in,  and  not  hereinbefore  disposed  of:  Also  all,  (enume-     Sectioh  m. 
rating  several  articles  of  personalty,)  and  all  other  my  real  and  ^^^""^ 

personal  estate  whatsoever  which  I  may  die  possessed  of,  or 
any  way  entitled  unto.'*  One  of  the  coheirs  of  the  testator 
insisted  that  the  surviving  sister  of  J.  H.  was  entitled  to  no  more 
than  one-third  of  the  premises  comprised  in  the  specific  devise, 
and  put  in  a  claim  for  part  of  the  remainder.  The  case  was 
aifrued  however,  not  merely  on  the  effect  of  the  words  **  sisters,'* 
to  comprehend  a  class,  but  likewise  on  the  operation  of  the 
residuary  devise.  With  respect  to  the  first  point  the  court  was 
of  opinion  that  the  surviving  sister  represented  the  whole,  and 
'was  therefore  entitled  to  the  entire  property ;  but  the  Judges  did 
not  stop  there,  they  endeavoured  to  shew  that,  even  were  it  other- 
wise, the  heir  could  have  no  claim.  In  this  respect  the  observa- 
tions which  fell  from  the  court  are  extremely  material  and 
pertinent  to  the  matter  in  hand. 

Lord  C.  J.  Ellenborough  thus  argued  the  case  on  the  as-  observations  of 
sumption  that  the  sisters  of  J.  H.  were  intended  to  take  as  }^^^  S^?**' 

*^  borough  10 

individuals :  **  But  even  if  Sarah  Dyson  (the  surviving  sister)  deliyering 
were  not  entitled  to  take  the  whole,  the  heir-at-law  could  not  be 
entitled  to  any  part  of  the  residue  undisposed  of:  for  this  is  not 
the  case  of  alapsed  legacy ;  but  the  residuary  devisee  is  to  take  all 
other  his  lands  hereditaments  and  premises,  whatsoever  and 
wheresoever,  not  thereinbefore  disposed  of  ^c,  and  all  other 
his  real  and  personal  estate  whatsoever,  &c.  in  the  most  compre- 
hensive terms.  Then,  admitting  the  law  to  be  as  stated  in  the 
cases  cited  on  the  part  of  the  heir-at-law  with  respect  to  lapsed 
legacies,  this  is  not  a  lapsed  legacy.  A  legacy  is  said  to  be 
lapsed  where  the  devisee  dies  in  the  intermediate  period  between 
the  making  of  the  will  and  the  death  of  the  testator ;  but  here 
the  only  existing  person,  capable  of  taking  under  this  descrip- 
tion in  the  will  at  the  time  of  making  it,  continued  to  exist 
after  the  testator's  death.  When  therefore  the  testator  gave  to 
the  residuary  devisee  all  his  real  estate  not  before  disposed  of, 
he  meant  to  give  him  all  that  he  had  not  before  given  to  the 
sister  or  sisters  of  John  Howard." 

The  same  question  was  thus  taken  up  by  Le  Blanc,  J.  "  But 
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on  the  other  point  also  it  would  be  clear  that,  if  the  surviving 
sister  did  not  take  the  whole,  the  property  undisposed  of 
would  pass  in  this  case  by  the  residuary  devise :  for  supposing 
it  not  to  go  to  the  only  surviving  sister,  it  was  not  disposed  of 
at  all  at  the  time  of  making  the  will ;  and  then  it  would  pass, 
as  the  residue  not  before  disposed  of  in  the  will,  to  the  resi- 
duary devisee.  Therefore  this  is  not  like  the  case  of  a  lapsed 
legacy,  which  supposes  a  legatee  once  capable  of  taking  under 
the  will,  but  dying  before  he  could  take.  Besides  the  words 
of  the  residuary  devise  in  this  case  are  much  stronger  than 
merely  passing  what  was  not  before  disposed  of;  for,  after 
those  words,  the  will  proceeds  *  and  all  other  his  [my]  real  and 
personal  estate  whatsoever  which  I  may  die  possessed  of  or  any- 
ways entitled  to  :*  those  words  mark  the  intention  of  the  testator 
more  strongly  even  than  the  first  words.  But  if  it  had  rested 
on  the  former  words  only,  I  should  have  thought  that  all  that 
did  not  pass  to  the  surviving  sister  would  go  to  the  residuary 
devisee." 

Mr.  J.  Bayley  also  shortly  remarked,  "  Then  as  to  the  other 
point,  supposing  the  survivor  not  to  take  the  whole ;  if  in  fact 
the  testator  had  not  disposed  of  the  residue,  though  he  might 
think  that  he  had,  it  would  pass  to  the  residuary  devisee  under 
the  words  of  the  devise  to  him ;"  Doe  d.  Stewart  v.  Sheffield, 
ISEast,  526,534,  6,  7. 

As  the  judges  therefore  unanimously  concurred  in  assigning 
to  the  residuary  devise  in  this  case  a  much  more  than  ordinary 
compass  and  influence,  it  behoves  us  to  look  a  little  closely  into 
the  particular  terms  employed  upon  the  occasion.  The  fint 
word  which  attracts  our  notice  is  that  of  ^'  other.**  This  like 
wise  occurs  in  Benet  v.  French^  to  which  therefore  the  obser- 
vations immediately  following  will  equally  apply.  Now  even 
supposing  that  the  term  residue  is  one  of  doubtful  import,  can 
the  same  character  be  predicated  of  the  word  just  mentioned. 
Does  it  not  convey  the  notion  or  intendment  of  something 
besides,  different  firom,  and  exclusive  of: — and  if  it  does,  are 
we  not  to  understand  by  the  use  which  the  testator  has  here 
made  of  it,  that  he  designed  to  embrace  all  his  real  property, 
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except  what  he  had  previously  specified.  It  seems  almost  im-  Siction  m. 
possible  indeed,  consistently  with  any  adherence  whatever  to  ^"n^""*^ 
the  proper  and  ordinary  exposition  of  the  English  language,  to 
give  to  the  word  iii  question  any  different  interpretation.  Is  it 
sufficient  to  say  that  the  word  ''  other'*  would  be  satisfied  by  the 
description  of  an  object  selected  out  of  the  residue  (perhaps 
merely  by  way  of  introduction  to  the  general  devise,)  as  in  Doe 
V.  Sheffield^  or  by  a  subsisting  devise  of  particular  premises  to 
another  individual,  as  in  Benet  v.  Fretich.  It  is  conceived 
not.  Then  the  words  "  not  hereinbefore  disposed  of"  are,  it  is 
apprehended,  just  as  likely  to  mean  ^'not  before  purported  to 
be  given,"  as  not  "  before  effectually  given,"  and  much  more  so. 

But  not  to  dwell  longer  upon  this  particular  case,  we  find  indirectly  sup- 
the  Court  of  Kings  Bench  at  a  subsequent  period,  if  not  ex-  g**"!;;^. ^^*^J' 
pressing  the  like  sentiments,  evidently  impressed  with  the  same  vviliiams  v. 
views.  The  testamentary  disposition  which  then  came  under 
consideration  may  be  shortly  stated  thus : — The  testator,  having 
made  a  general  residuary  devise  in  his  will  and  having  afterwards 
purchased  other  lands,  by  a  codicil,  in  which  it  was  recited  that 
he  had  by  his  will  disposed  of  all  the  real  and  personal  estate 
he  was  then  possessed  of,  first  ratified  and  confirmed  his  will  ge- 
nerally. He  then  proceeded  to  recite  the  subsequent  purchase, 
and  to  dispose  specifically  of  the  entire  property  so  acquired ; 
the  particular  lands  in  question  however  being  devised  upon 
trusts  that  were  bad  in  law.  Here  it  was  taken  for  granted 
that  if  the  codicil  operated  as  a  republication  for  every  purpose, 
the  void  devise  contained  in  it  would  fall  into  the  residue  given 
by  the  will.  It  was  actually  admitted  that  if  the  'will  and 
codicil  had  formed  but  one  instrument,  the  wife  would  have 
taken  under  the  residuary  clause,  and  the  only  point  argued 
was  as  to  the  extent  of  the  republication.  The  case  therefore 
can  only  be  regarded  as  a  tacit  and  indirect  affirmance  of  the 
principle  laid  down  in  the  preceding  case  ;  IVilliams  v.  Good- 
title  d.  David,  10  Barn.  &  Cress.  895. 

Intermediately  between  tlie  two  last  cases  Sir  Wm.  Grant  caseofPagcv. 
was  called  upon  to  consider  the  point.     A  testator  directed  a  i-«apMgwell. 
particular  estate  to  be  sold,  but  not  under  £10,000;  and  then, 
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Sbctiov  hi.    according  to  the  construction  put  upon  the  devise  by  the  court, 
^^"^sT'^^    went  on  to  distribute  the  purchase  money  upon  the  sujqpodtioD 
that  he  had  at  least  £  lO^OOO  to  portion  out.     He  pardculariied 
various  sums,  giving  two  legacies  to  charity,  and  bequeathed 
the  overplus  monies  arising  from  the  sale,  in  such  a  manner  as 
to  induce  the  court  to  conclude  that  a  certain  particular  cyver^ 
plus  was  in  his  contemplation,  and  that  the  persons  to  whoa 
the  same  was  given  were  intended  to  take  as  specific  legatees, 
just  as  much  as  those  to  whom  particular  sums  had  been  ap> 
portioned.     This  it  was  necessary  to  decide  in  consequence  of 
the  estate  producing  a  less  sum  than  the  testator  conjectured. 
The  will  then  proceeded  to  dispose  of  **  all  the  rest  and  residne 
and  remainder  of  the  testator's  estate  and  effects  both  real  and 
personal  whatsoever  and  wheresoever,  not  thereinbefore  dis- 
posed of.**     The  case  is  very  shortly  reported ;  and  all  that  Sir 
Wm.  Grant  is  made  to  say  on  the  subject  of  the  charitable 
legacies  is  that  the  disposition  was  void ;  but  he  subjoins  the 
phrase  that  they  "  must  lapse  ;**  a  term  which,  applied  to  reil 
estate,  usually  imports  a  title  in  the  heir.     By  the  decree^ 
however,  it  appears  to  have  been  used  in  the  same  sense  as 
that  which  it  bears  with  reference  to  personal  property ;  for  it 
is  thereby  declared  *'  that  the  two  charitable  legacies  were  vdd 
by  the  statute,  and  sunk  into  the  general  residue  not  spedficsDy 
bequeathed;**  Page  v.  Leapingwellf  18  Ves.  463. 
Grounds  of  the      The  particular  grounds  upon  which  this  case  was  decided 
uncerudo.  ^^^  ^^^  entirely  left  to  conjecture.     As  the  testator  had  disposed  of 
the  whole  proceeds  arising  from  a  sale,  it  does  not  appear  thit 
the  circumstance  of  his  afterwards  comprehending  the  residue 
of  his  real  and  personal  estate  in  one  gift  amounts  to  such  t 
blending  of  the  two  descriptions  of  property,  real  and  persooali 
as  would  involve  the  principle  presently  discussed. 

Cases  deter-  So  far  the  cases  have  been  uniformly  in  favor  of  the  residniry 

of  the  heir.       devisee.     The  claim  of  the  heir  however  is  by  no  means  un- 
supported by  authority, 
Sprigg  V.  A  testator  devised  lands,  after  his  wife's  decease,  to  his  ex^ 

Spngg*  cutors  to  be  sold ;  and  out  of  the  proceeds  he  directed  them  to 
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pay  a  sum  of  money  to  his  nephew,  T.  S.,  upon  a  contingency ;  Section  m. 
giving  the  residue  to  seven  persons,  his  nephews  and  nieces,  ^""n^""^^ 
T.  S.  was  supposed  to  have  been  dead  at  the  date  of  the  will ;  and 
Lord  Keeper  Wright,  though  he  determined  that  the  legacy  by 
reason  of  the  contingency  could  not  be  raised,  at  the  same  time 
expressed  an  opinion  that  if  it  had  been  an  absolute  gift,  it 
would  not  have  passed  to  the  residuary  legatees  by  the  devise  of 
the  residue ;  Sprigg  v.  Sprigg^  2  Vern.  394. 

The  next  case  in  order  of  time  is  as  follows :  A  testatrix  de-  Hstcheton  v. 
vised  lands  to  be  sold,  and  out  of  the  proceeds  directed  (among  ^^^^^  ' 
other  sums)  that  £1000  should  be  paid  to  G.  P.,  and  then  dis- 
posed of  the  residue.  The  testatrix  afterwards  duly  executed  a 
codicil,  in  which  she  noticed  the  death  of  W.  H.,  one  of  the 
legatees,  and  made  some  trifling  alteration  by  reason  thereof 
in  her  will,  which  in  all  other  respects  she  confirmed.  It  ap- 
peared that  at  the  date  of  the  codicil  G.  P.  was  dead,  as  well  as 
W.  H.,  and  was  known  by  the  testatrix  so  to  be.  Here  it  was 
contended  by  the  residuary  devisee,  that  the  will  ought  to  be 
read  as  if  it  had  been  copied,  with  the  omission  of  the  £1000 ; 
and  if  a  devise  void  ab  initio  does  not  diminish  the  amount  of  a 
residuary  gift,  that  construction  would  evidently  have  been  cor- 
rect. The  incidental  effect  of  the  codicil  was  to  deduce  the 
date  of  the  will  to  a  more  recent  period,  at  which  time  G.  P. 
was  no  longer  in  existence ;  and  from  this  circumstance  the 
case  does  not  seem  distinguishable  from  those,  wherein  the  de- 
visee happens  to  be  dead  at  the  time  of  the  will  itself.  It  is 
consequently  looked  upon  by  the  author  as  an  authority  upon 
the  subject  The  case  first  came  on  before  Mr.  J.  Buller,  and  was 
afterwards  reheard  by  Lord  C.  Thurlow ;  and  both  these  learned 
judges  were  clearly  of  opinion  that  the  claim  of  the  heir  ought 
to  be  preferred;  Ilutcheson  v.  Hammond,  3  B.  C.  C.  \28. 

Again  where  lands  were  devised  to  be  sold,  and  (among  other  Jodcsv. 
legacies)  the  sum  of  £800  was  to  be  paid  out  of  the  proceeds  for 
the  benefit  of  certain  charitable  institutions,  the  residue  of  the 
purchase  money  being  given  to  J.  R.,  Sir  John  Leach,V.  C,  held 
that  as  to  the  residuary  devisee  of  real  estate  or  price  of  real 
estate,  the  will  speaks  only  at  the  time  of  making  it,  and  he  can 
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Section  m.  take  nothing  but  what  is  at  the  time  intended  for  him.  What 
^^■""v— ^  that  was  he  proceeded  to  shew  :  "  The  devisor,"  continued  hb 
Honor,  "  at  the  time  of  making  the  will,  intended  that  the  re- 
siduary devisee  of  the  price  of  the  land  should  take  such 
residue,  subject  to  the  deduction  of  the  £800,  and  not  the 
£800,  which  is  therefore  undisposed  of,  and  resulti  to  die 
heir  ;**  Jones  v.  Mitchelly  1  Sim.  &  Stu.  S90. 

Balance  of  au-       We  have  thus  in  favor  of  the  devisee  a  loose  note  of  Bmni 
tlionM.  ^^  Frenchy  which  may  or  may  not  be  correct ;  an  extrajudicial 

opinion  in  Doe  v.  Slieffield;  an  inferential  confirmation  of  that 
opinion  in  WiUiams  v.  Goodtitle ;  and  a  dry  decision,  without 
any  reason  being  assigned,  in  Page  v.  LeapingweU.  For  the 
heir  we  have  a  dictum  in  Sprigg  v.  Sprigg  ;  and  two  poaitife 
adjudications — the  one  in  Hutcheson  v.  Hammond^  and  the 
other  in  Jones  v.  Mitchell. 

It  should  not  be  forgotten  however,  that  if  the  case  of  Nod 
V.  Lord  Henley  should  prevail  against  the  numerous  deciaiona 
which  have  proceeded  on  the  principle  that  a  lapsed  deviae 
must  go  to  the  heir,  then  the  right  of  a  residuary  devisee  to  the 
subject  of  a  devise  void  ab  initio^  notwithstanding  the  view  ap- 
parently taken  of  the  matter  in  that  case  by  Lord  Redesdak, 
must  follow  as  a  necessary  consequence.  The  author  cannot 
anticipate  such  a  result,  but  still  the  dependence  of  the  latter 
cases  upon  the  former  one  should  not  be  lost  sight  of. 

Question  I^  ^^Y  "^t  here  be  amiss  just  to  glance  at  a  point  which 

whether  spcci-    ^q^i^j  h^ve  to  be  determined,  in  the  event  of  the  claim  thus 

fie  or  general  ' 

rertduary  de-      advanced  in  opposition  to  the  heir-at-law  ultimately  prevailing. 

visee  would  i       .         i.  ^  i  i  <■      . 

take  the  sub-  When  a  testator,  havmg  directed  an  estate  to  be  sold,  gifea 

iS^  8*hould  P^^^  ^f  ^^®  proceeds  as  a  residue,  and  also  makes  a  general 
^^^*'  ^®  **■  residuary  devise  of  his  real  estate,  a  question  would  naturally 
arise  as  to  which  residue  should  receive  the  benefit  accruing 
from  a  void  or  a  lapsed  devise.  Generally  speaking,  the  claim  of 
the  specific  residuary  devisee,  as  he  is  termed,  would  seem  to 
be  preferable ;  but  cases  may  very  possibly  occur  in  which  the 
general  residuary  devisee  would  be  entitled  to  the  preference. 
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Snch  a  case  is  furnished  in  Page  v.  LeapingweU,  where  a  tes-  Section  ul 
tetor,  having  bequeathed  certain  legacies  out  of  the  purchase  caZTfPaMv. 
monies  to  be  received  from  a  sale  of  land,  gave  the  surplus  monies  Leapiogweil. 
to  one  set  of  individuals,  and  the  residue  of  his  real  and  per- 
Moal  estates  to  another  set  of  individuals.  Sir  Wm.  Grant, 
ooUecdng  the  intention  from  the  will  itself  (the  only  method 
admissible,)  was  of  opinion  in  that  particular  case  that  the  tes- 
tator meant,  not  an  indefinite  surplus,  but  a  precise  legacy  to  a 
certain  amount  calculated  upon  the  anticipated  price  of  the  land, 
with  a  chance  of  something  more  should  the  sale  realize  a 
laiger  sum.  It  was  no  new  thing,  he  said,  to  put  a  different 
construction  upon  the  word  *  surplus '  from  that  which  it  com- 
monly bears ;  and  he  accordingly  held  that  the  amount  of  two 
charitable  bequests,  which  were  of  course  void  as  arising  out 
of  land,  slipped  through  the  first  residue  and  fell  into  the 
second;  18  Ves.  466. 

The  same  point  was  contended  for  in  Hutcheson  v.  Hammond^  And  of  Hutche- 
and  though  that  case  was  decided  in  favor  of  the  heir,  yet  the  ^^^^   *™" 
question  was  not  only  fully  argued  by  Counsel,  but  was  like- 
wise taken  notice  of  in  the  judgment  pronounced  by  the  court ; 

5  B.  C.  C.  132,  140,  143.  See  also  Att.  Gen.  v.  Johnstone, 
Amb.  577. 

6.   Where  there  is  a  general  or  residuary  gift  of  personal  Gift  to  charity 
estate^    We  have  now  to  look  at  the  subject  to  which  our  o^  P^^ofthe 

■*      ^       ^  •'  proceeds  of 

attention  is  directed  under  its  third  aspect.     It  has  been  estab-  real  estate, 

where  there  oc- 

lished  that  a  mere  bequest  of  personalty,  whether  general  or  can  as  a  dis- 
residuary,  will  not  per  se  carry  with  it  any  portion  of  the  pro-  neral^r  lesSa- 
duce  of  real  estate  which  may  happen  eventually  to  be  undis-  a^r  bequest  of 

•^        *  *  •'  personalty. 

posed  of.  This  point  has  uniformly  been  decided  in  favor  of 
the  heir-at-law.  It  appears  to  have  been  first  mooted  in 
Hutcheson  v.  Hammond,  3  B.  C.  C.  128,  and  has  apparently 
been  conceded  without  argument  in  Jones  v.  Mitchell,  1  Sim. 

6  Stu.  290,  and  the  later  cases. 

The  principle  seems  to  be  the  same,  whether  the  fund  in  Such  a  bequest 
question  has  been  produced  by  means  of  a  lapse,  or  by  reason  gci^^to^llf^ 
of  the  disposition  not  extending  to  the  entire  proceeds.     See  with  it  any  por- 

*  ^  *^  tion  of  such 

Bennet  v.  Bachelor,  1  Ves.  jun.  67.     The  following  cases 
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Section  hi. 


proceeds  how- 
ever aodiflpofled 
of. 


Effect  of  a  di- 
rectioD  that 
they  should  be 
deemed  per- 
Mnal  estate. 


It  will  at  all 
events  pass  so 
much  of  the 
proceeds  as  the 
testator  has  not 
otherwise  ap- 
propriated. 


Doubtful  how 
for  it  may  af- 
lect  the  doc- 
trine of  lapse. 


Caseuf 
Ourour  v. 
Motteux. 


therefore,  which  arose  out  of  the  latter  drcumstance,  maj  be 
said  to  furnish  authorities  for  the  present  position :  HaOidag 
V.  Hudson,  3  Yes.  ^10;  Berry  v.  Usker,  11  Yes.  87 ;  Wikom 
V.  Major,  ib.  205 ;  Maugham  v.  Mason,  1  Ves.  &  B.  410. 

But  an  additional  ingredient  of  great  moment  sometimes 
enters  into  the  consideration  of  this  subject  It  is  furnished 
by  the  circumstance  of  a  testator  directing,  either  in  express 
terms  or  in  effect,  the  produce  of  his  real  estate  to  be  oonaidered 
as  personalty.  Of  course,  so  far  as  any  immediate  gift  m 
concerned,  a  direction  of  this  kind  is  amply  sufficient  to  oon- 
prise  such  produce  in  a  bequest  which,  standing  by  itseifi 
would  attach  only  upon  personal  property. 

Thus  where  land  is  devised  to  be  sold,  and  it  is  a  directioBof 
the  testator  that  the  produce  should  be  taken  as  part  of  hii 
personal  property,  a  subsequent  gift  of  the  personal  estate  wiD 
pass  the  money  arising  from  a  sale,  or  such  part  thereof  as  may 
not  otherwise  have  been  disposed  of.  To  this  extent  indeed  the 
point  is  so  plain  that  it  seems  not  to  have  been  thought  worti^ 
of  dispute ;  Collins  v.  Wakeman,  2  Yes.  jun.  683 ;  An^pkkU 
V.  Parke,  1  Sim.  275.  No  positive  words  however  are  »• 
quisite  for  the  purpose,  it  being  enough  that  an  intention  ia 
that  respect  can  be  collected  from  the  four  comers  of  the  wiD; 
Mallabar  v.  Mallabar,  Cas.  temp.  Talbot,  78 ;  Durour  ?. 
Motteux,  stated  ifi/ra ;  Brown  v.  Bigg,  7  Yes.  279;  and  see 
PhiUips  v.  Phillips,  1  Myl.  &  K.  661. 

But  although  such  a  direction  as  the  above  must  almost  ne- 
cessarily be  productive  of  the  efiect  here  attributed  to  it,  yet  it 
is  doubtful  whether  tlie  conversion  is  so  complete  as  to  change 
the  character  of  the  property  in  a// events,  and  for  aU  purposes^ 
Whether  in  fact  the  doctrine  of  lapse,  as  applied  to  real  estate, 
or  the  same  doctrine,  as  applied  to  personal  property,  is  thence- 
forth to  prevail. 

The  cases  upon  this  subject  are  as  follows:  A  testator 
gave  all  his  freehold  and  leasehold  estates,  and  also  his  pe^ 
sonal  property,  enumerating  various  particulars,  upon  trust 
to  be  sold,  and  after  payment  of  his  debts  funeral  expensei 
and  legacies  (amongst  which  was  a  large  charitable  be- 
quest) disposed  of  the  residue  by  the  designation  of  his  "pe^ 
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tonal  estate/*  and  sometimes  by  that  of  his  ''  estate**  merely.  Sbctiom  m. 
Lord  Hardwicke  in  this  case  was  of  opinion  that  the  money,  ^ 
which  should  arise  by  sale  of  the  real  estate,  was  turned  into  per- 
aonal  by  the  testator ;  **  it  appearing  plainly,**  said  his  Lordship, 
''that  by  the  description  of  all  his  personal  estate  he  meant  to 
indnde  the  whole  in  the  residue :  so  that  it  is  to  be  considered 
mm  as  personal.**  He  therefore  decreed  the  charitable  bequest 
to  the  residuary  legatee ;  Durour  v.  MotteuXf  1  Ves.  sen.  320 ; 
and  1  Sim.  &  Stu.  292,  n.  d. 

In  this  case  it  is  true  that  the  circumstance  of  the  two  funds  Observations 
being  blended  might  have  had  a  material  influence  upon  the  de-  ^^^^  ^' 
eirion;  but  at  the  same  time  we  must  not  forget  how  this 
Mending  was  produced — that  the  residue  of  the  real  fund  passed 
Ay  the  description  of  personal  estate^  which  seems  almost  equi- 
valent to  an  express  declaration  that  it  should  so  be  considered. 
Lord  Hardwicke*s  observations,  though  somewhat  obscure  as 
given  in  the  report,  appear  to  point  that  way ;  and  he  may 
perhaps  be  considered  as  building  his  judgment  upon  the  two- 
fold ground  of  the  testator  having  used  expressions  by  which 
in  efiect  the  character  of  the  property  became  changed,  and  of 
his  having,  coupled  with  that  circumstance,  blended  the  two 
fiinds  and  moulded  them  into  one.  As  to  this  latter  ground 
however,  vufe  po^/,  p.  401,  et  seq. 

The  case  of  Durour  v.  Motteux  has  been  recently  com-  commcnt» 
mented  upon  by  Lord  Brougham,  who,  after  referring  to  the  of  ^^ 
Statement  of  the  will  as  set  out  in  Messrs.  Simons  and  Stuart's  thereon. 
Reports  in  connection  with  the  note  of  Vesey,  made  the  fol- 
lowing observations :  "  The  testator  enumerates  very  minutely 
his  whole  property,  leaseholds,  freeholds,  money,  securities, 
bonds,   stock  both  at   home  and  abroad,  plate,  linen,  and 
all  he  had  or  might  have  any  claim  to  of  what  kind  soever,  and 
so  forth,  and  directs  that  the  residue,  being  personalty,  should 
be  invested  in  government  or  other  securities,  in  the  names  of  his 
trustees  on  trust,  and  that  the  whole  produce,  be  it  what  it  may, 
should  go  to  the  last  survivor  for  life,  (for  he  gave  it  out  in  life 
interests  only,)  and  to  pay  the  residue  and  the  principal  unto 
and  among  the  respective  children,  and  so  forth  ;  and  the  re- 
mainder of  his  estate  being  placed  out  at  interest  in  some  of  the 
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SncrioN  HI.  fimds,  then  he  directs  it  to  be  dealt  with  in  like  manner.  Now 
*^~*>'^'~'  undoubtedly  from  this,  it  might  be  more  easy  to  collect  the  in« 
tention,  than  from  the  short  note  in  Vesey,  and  to  contend  it 
was  the  express  design  of  the  testator  to  give  the  whole,  wfaatp 
ever  it  might  amount  to,  and  whether  consisting  of  such  pirti 
of  his  property  as  were  previously  undisposed  of  or  of  surpfau 
produced  by  the  sale  of  real  estate,  as  to  which  hia  purpose 
failed  in  consequence  of  the  statute  of  Mortmain  or  otherwise^ 
to  those  persons  who  are  the  particular  objects  of  his  bouDtjr;' 
2  Russ.  &  Myl.  232,  3. 
Cue  of  Collins       In  another  case  a  testator  devised  several  real  estates  nptm 

V.  Wakemam* 

trust  for  sale,  and  declared  ''  that  the  monies  arising  by  sodk 
sale  should  be  considered  as  part  of  his  personal  estate ;"  and 
thereout  and  out  of  his  personal  estate  gave  several  I^p^iei. 
The  testator  then  directed  a  sale  of  other  estates,  *^  the  whok 
of  the  money  arising  from  which  he  directed  to  be  considered 
from  thenceforth  as  other  part  of  his  said  personal  estate,  and  to 
be  disposed  of  by  his  said  trustee  and  executor  in  manner  there- 
inafter mentioned."    The  testator  then  gave  several  pecumiij 
legacies,  and  devised  parts  of  his  real  estate  specifically.    He 
also  bequeathed  other  legacies  ''out  of  his  said  trust  mooiei 
and  personal  estate,  giving  to  his  executor  the  sum  of  £1000^ 
to  be  disposed  of  according  to  any  instructions  he  might  leaie 
in  writing.     The  testator  lastly  proceeded  to  dispose  of  aD  die 
rest  and  residue  of  his  goods  and  chattels,  personal  estate  and 
efiects,  whatsoever  and  wheresoever.     On  his  death  no  writing 
was  to  be  found  relative  to  the  £1000,  which  was  claimed  hj 
the  residuary  legatee,  the  next  of  kin,  and  the  heir-at4aw  re- 
spectively.    Lord  Rosslyn,  who  never  once  adverted  to  the 
circumstance  that  the  proceeds  of  sale  were  by  the  testatoi^f 
directions  to  be  considered  personal  estate,  said  "  he  was  pe^ 
fectly  satisfied  that  where  the  court  has  no  direction  from  the 
testator  to  whom  the  money  arising  from  any  part  of  his  reel 
estate    should  go,  it  rests  with  his  heir-at-law  ;**    CoUms  7* 
fFakeman,  2  Ves.  jun.  683. 
Remarks  upon       The  observation  thus  made  by  his   Lordship,  that  in  the 

absence  of  any  direction  by  the  testator  his  heir  shall  take^  is 
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III. 


undoubtedly  correct,  but  as  applied  to  this  case  seems  actually  Section 
begging  the  question ;  for  the  point  to  be  decided  was,  whether 
ft  declaration  that  the  testator*s  real  estate  when  sold  should  be 
deemed  to  be  personalty,  which  declaration  must  mean  some- 
thing,  did  or  not  amount  to  such  a  direction  as  would  be  suf- 
lident  to  efiect  a  conversion  for  all  the  purposes  of  the 
will. 

Again,  in  a  somewhat  similar  case,  a  testatrix  devised  certain  Caseof  Amph 
freehold  and  copyhold  estates  to  be  sold,  and  directed  **  that  the    ^'^^'   ^^  *' 
monies  to  arise  from  such  sale  should  be  considered  and  taken 
to  be  part  of  her  personal  estate/*     She  then  gave  several 
l^vicies  "  out  of  the  monies  to  arise  from  such  sale  and  out  of  all 
oiker  her  personal  estate,"  and  bequeathed  ''  all  the  residue  of 
her  personal  estate  and  of  the  monies  arising  from  the  sale  of 
her  real  estates  upon  trusts.**    Some  of  the  legacies  lapsed. 
Sir  John  Leach,  V.  C,  in  delivering  judgment,  observed  that 
fbe  two  first  passages,  given  above,  did  indeed  purport  an  in- 
tention that  those  monies  should  be  considered  as  if  personal 
estate  at  her  death,  but  that  the  latter  passage  pointed  the  other 
way ;  and  added  that  it  was  only  in  deference  to  two  cases, 
which  had  reference  to  another  point,  "  that  he  arrived  at  the 
conclusion,  that  the  testatrix  had  in  her  view  the  improbable 
mtention  that  the  monies  arising  from  the  sale  of  her  real  estate 
should,  for  purposes  not  foreseen  by  her,  have  the  same  quali- 
ties as  if  at  her  death  they  had  been  part  of  her  personal  estate;** 
Amphlett  v.  Parke,  1  Sim.  275.     This  decision  was  afterwards 
lefersed  on  appeal  by  Lord  Brougham,  who  adjudged  the 
bpeed  legacies  to  the  heir-at-law,  on  the  ground  that  in  the 
residuary  clause  the  monies  arising  from  the  sale  of  the  testa- 
trix's real  estates  were  spoken  of  as  something  not  identical,  but 
rather  put  in  contrast  vrith  the  residue  of  the  personal  estate. 
2  Russ.  &  Myl.  221,  225. 

Both  determinations,  therefore,  are  equally  adverse  to  the  observations 
right  of  the  residuary  legatee ;  though  it  may  perhaps  be  col-  "^ggeated  hj  a. 
lected  from  the  Vice  Chancellor*s  observations,  as  well  as  sub- 
sequently from  Lord  Brougham's  judgment,  that  if  the  testatrix 
had  not  by  the  latter  passage,  containing  the  residuary  bequest, 
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Sicnoifiii.  neutralized  the  effect  of  the  two  former,  she  would  hsie 
^"^^'''"""^  manifested  throughout  a  clear  intention  to  change  the  charuter 
of  the  property  in  toto^  and  consequently  the  lapsed  leguxMi 
but  for  this  alleged  inconsistency!  must  have  fitllen  into  die 
residue.  The  comments  however  upon  the  last  passage,  within 
inverted  commas,  seem  scarcely  warranted ;  for  there  is  soidy 
nothing  contained  in  it  that  can  in  a  fair  mode  of  interpretation 
be  regarded  as  inconsistent  with  the  two  former  passages,  windi 
appear  indeed  to  govern  and  explain  it  The  circumstanee^ 
that  the  monies  arising  from  a  sale  are  there  coupled  with  the 
personal  estate  by  a  conjunctive  preposition,  seems  merely  to 
evince  the  anxiety  felt  by  the  testatrix  that  the  direction  she 
had  previously  given  should  not  be  lost  sight  oil 

The  effect  of  Lord  Brougham's  judgment  is  somewfait 
weakened  by  the  &ct  of  his  having  proceeded  to  a  certain  ex- 
tent upon  Mr.  Vernon's  erroneous  report  of  the  Counteu  of 
JBriitol  V.  Hungerford^  (see  2  Russ.  &  Myl.  SS6),  and  which, 
as  we  have  seen,  had  been  long  previously  shewn  to  be  in- 
correct in  a  note  to  Mr.  Cox's  edition  of  Peere  WilliaaMi 
This  note  his  Lordship  does  not  seem  to  have  been  aware  o( 
or  what  is  more  probable,  it  may  have  escaped  his  recolledioa 
In  Vernon,  we  may  remember,  the  case  is  stated  in  such  a  wqf 
as  to  be  an  authority  for  the  heir,  whereas  in  point  of  fiict  the 
property  was  adjudged  to  the  next  of  kin,  although  it  happened 
that  those  who  were  next  of  kin  also  sustained  the  chaiaden 
of  heirs-at-law. 
Case  of  Phil.         But  leaving  this  case,  we  find  the  very  same  circumstance  ai 

ver7iimUar 'to  ^*^  ^®  ^^^^  J^®^  ^^^"  adverting  to,  namely,  of  a  testator  agsm 
the  last  in  the  residuary  gift  taking  up  his  real  estate  after  having  di- 

rected it  to  be  considered  as  part  of  his  personal^,  and  joianf 
the  two  together  as  if  they  were  in  some  degree  independent  of 
each  other,  in  a  subsequent  case,  which  also  came  before  Sir 
John  Leach  when  Master  of  the  Rolls,  although  his  judgment 
in  this  instance  does  not  seem  to  have  been  appealed  fitA 
Singularly  enough  however  the  point,  so  far  as  appears  by  the 
report,  was  not  noticed  by  him.  Whether  therefore  his  ideif 
upon  this  particular  subject  had  undergone  any  change  is  uo- 
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eotain ;  though  if  he  had  considered  the  circumstance  in  ques-    Section  m. 
tion  to  make  against  the  view  which  he  took  of  other  parts     ^^     v"""^ 
of  the  case,  it  is  most  probable  that  he  would  have  made 
allusion  to  it»  and  endeavoured  by  some  observation  to  displace 
the  e&ct  which,  standing  by  itself,  he  might  have  thought  it 
calculated  to  produce. 

The  case  referred  to  bears  indeed  a  very  strong  resemblance  statement  of  it. 
to  that  of  Amfhlett  v.  Parke,  as  will  be  seen  by  the  following 
statement  A  testator,  after  devising  estates  to  be  sold,  declared 
his  will  to  be  "  that  the  monies  which  should  arise  from  the 
sale  of  his  freehold  and  copyhold  estates  should  be  deemed  to 
be  part  of  his  personal  estate,**  in  which  character  also  the  rents 
and  profits  were  to  be  considered  until  a  sale  should  take  place : 
and  it  was  his  will  "  that  the  same  monies  rents  and  profits, 
should  be  subject  to  the  dispositions  made  concerning  his  per- 
sonal estate  and  the  annual  income  thereof  respectively.'*  The 
testator  then,  "  as  touching  the  produce  of  his  said  fireehold  and 
copyhold  estates,  and  also  all  his  goods,*' — enumerating  several 
particulars  of  personalty,  including  leaseholds, — ''and  all  other 
his  personal  estate,"  directed  a  conversion  into  money,  and  the 
payment  thereout  0/  his  debts,  funeral  and  testamentary  ex- 
pensesi  and  a  trifling  legacy.  ''  The  residue  of  his  personal 
estate  and  efiects,  and  also  the  residue  of  the  produce  of  his 
said  fireehold  and  copyhold  estates,"  he  distributed  in  five  shares 
among  his  brothers  and  sisters,  one  of  whom  however  died  in 
the  testator's  lifetime.  The  question  was  what  became  of  this 
lapsed  share. 

We  have  here,  as  in  Amphlett  v.  Parke,  three  several  fea-  observattons 
tures  arising  out  of  the  different  modes  of  expression  made  use  'c«P«ci»ng  it. 
of: — 1.  there  is  a  plain  declaration  that  the  fiind,  though  real, 
should  be  considered  as  personal ;  2.  a  subsequent  designa- 
tion of  the  fund  as  personal  estate ;  and  lastly,  a  coupling  of 
die  two  funds  together  by  the  word  **  and."  To  construe  this 
last  as  so  opposed  co  the  two  former  as  entirely  to  destroy  their 
eflfect  does  appear  to  be  giving  to  it  a  prominence,  which  in  an 
honest  mode  of  interpretation  it  will  not  bear ;  because  by  so 
doing  that,  which  at  most  is  of  doubtfiil  import,  is  made  to  dis- 
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SccnoM  ni.  place  aiid  render  nugatory  what,  in  two  different  shapes,  is  stated 
in  clear  and  unambiguous  terms.  Its  insignificance  maybe 
inferred  by  some  from  the  silence  of  the  Master  of  the  Rolk  od 
the  subject  in  the  case  under  examination ;  for  that  silencey  it  may 
be  argued,  cannot  well  be  accounted  for  except  under  the  suppo- 
sition that  he  at  that  time  rejected  the  view  which  he  had  tor- 
mcrly  entertained.  On  the  other  hand,  it  may  be  contended  with 
nearly  if  not  quite  as  much  appearance  of  reason,  that  having  ad- 
judged the  lapsed  share,  not  to  the  heir-at-law,  but  to  the  next  of 
kin,  his  Honor  would  gladly  have  availed  himself  of  any  aigQ- 
ment  in  support  of  his  decree,  which  the  two  first  expression! 
would  have  furnished,  had  he  not  considered  the  efiect  of  them 
nullified  by  the  latter. 

There  is  one  circumstance  in  the  Master  of  the  Rolls'  judg- 
ment which  is  not  a  little  remarkable,  and  it  is  this,  that  m 
stating  the  particulars  of  the  case  his  Honor  is  made  to  cant 
from  the  residuary  bequest  what  was  left  of  the  personal  estate; 
for  when  he  comes  to  that  bequest  he  is  represented  as  pnog 
it  thus,  *'  And  the  rest  residue  and  remainder  of  the  produce 
of  the  testator's  freehold  and  copyhold  estates  he  gives  in  equal 
shares  to  five  persons  named  :**  whereas  it  ought  to  have  beca 
*'  and  the  rest  residue  and  remainder  of  his  personal  estate,  and 
effects,  and  also  the  rest  residue  and  remainder  of  his  fireehdUi 
and  copyhold  estates,  &c.**  Having  stated  the  case  in  the 
ner  here  described,  together  with  the  death  of  one  of  the 
duary  legatees,  he  immediately  subjoins — *'  Unless  it  is  to  be 
held  that  the  testator's  intention  to  give  to  the  produce  of  thereil 
estate  the  same  quality  as  if  it  were  personal  estate  at  his  detth 
can  never  be  inferred,  if  it  be  not  directly  and  distinctly  ex- 
pressed, then  it  must  be  admitted  that  the  inference  will  arise  in 
this  case,  and  the  next  of  kin  will  exclude  the  heir  trom  aaj 
share  of  the  residuary  estate ;"  Phillips  v.  Phillipt,  1  Myl.  ft 
K.  64©,  663. 

Now,  as  in  this  case  the  real  fund  and  the  personal  efteti 
were  blended  together,  and  it  appears  firom  other  parts  of  the 
Master  of  the  Rolls*  observations  that  he  laid  great  stress  upoo 
that  circumstance,  there  are  no  means  of  ascertaining,  in  the  ab- 


Ch.  vn.]        Effect  of  the  Mortmain  Act.  401 

aense  of  positive  allusion  or  reference  to  the  subject,  whether    Section  m. 
the  particular  expressions  made   use  of  had  any  material  in-  v      ' 

fluence  upon  his  judgment.     In  Amphlett  v.  Parke,  there  is  no 
ambiguity  of  this  sort. 

With  respect  to  the  conflicting  claims  of  the  heir-at-law  and  Doubtful  state 
the  residuary  legatee,  which  is  the  subject  of  the  present  dis-  ties. 
cussion,  the  authorities,  it  will  be  perceived,  are  in  a  very  un- 
satisfactory state.  All  that  can  be  looked  upon  as  established 
IB,  that  the  produce  of  real  estate  may  in  some  way  or  other  be 
so  assimilated  to  personal  property  as  to  deprive  the  heir  of  all 
title  to  a  lapsed  bequest^^madc  payable  out  of  such  produce. 
What  modes  of  expression  or  form  of  disposition  are  competent 
for  this  purpose  have  not  yet  been  ascertained. 

7.   Where  the  gift  is  to  come  out  of  a  mixed  fund.]     It  now  Gift  to  charity 

•  --i.  •!  xi'^i'x    out  of  the  pro- 

becomes  requisite  to  consider  our  present  subject  under  its  ^eeds  of  r^i 

fourth  aspect.     It  has  been  maintained  that  where  land  is  de-  ?5^**»  7^?'® 

^  blendeil  with 

vised  to  be  sold,  and  the  proceeds  are  blended  with  the  personal  the  personal 
estate  by  a  residuary  disposition,  (for  the  previous  mode  of 
dealing  with  the  property  seems  for  this  purpose  immaterial,) 
the  efiect  is  to  give  to  such  produce  all  the  qualities  of  per- 
sonalty. 

One  of  the  earliest  cases  usually  cited  as  establishing  this  Mallabar  v. 

•      1  n    %M-  11   I  i-r  ?f   I  1  •   1  1     Mallabar  not  in 

proposition  is  that  of  Mallabar  v.  Mallahar^  which  we  have  al-  point. 
ready  had  occasion  to  refer  to.  How  this  came  to  be  considered 
as  an  authority  upon  the  point  cannot  well  be  conceived,  the 
iacts  not  being  of  such  a  nature  as  to  give  rise  to  the  question. 
The  particulars  of  the  case  are  as  follows :  A  testator  devised 
all  his  lands  to  his  sister  upon  trust  for  sale,  with  a  direction 
that  out  of  the  monies  arising  therefrom  there  should  be  paid 
his  debts  and  certain  specified  legacies;  and,  after  payment 
thereof  and  subject  thereto,  the  testator  gave  and  bequeathed 
all  the  residue  of  his  personal  estate  unto  his  said  sister,  whom 
he  appointed  sole  executrix.  Lord  Talbot,  by  his  decree,  de- 
cided that  the  residuary  bequest  comprised  not  only  what  was 
strictly  personalty  at  the  testator's  death,  but  also  what  remained 

D  D 
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Hfoiow  111.    of  the  money  produced  by  a  sale  of  the  land,  after  deducting 
^^""■""^'^      '     the  amount  of  debts  and  legacies :  Ca.  temp.  Talb.  78. 

The  principle  of  this  decision,  the  only  one  involved  in  the 
case,  has  l)een  already  stated.  It  was  the  first  to  establish  the 
general  doctrine  that,  whenever  a  testator  has  evinced  an  inten- 
tion of  making  the  produce  of  his  real  estate  or  any  part  of  it 
pass  under  the  description  or  as  part  of  his  personal  property, 
in  other  words  of  constituting  it  the  subject  of  direct  disposition 
in  terms  not  strictly  applicable  to  that  species  of  estate,  that  in- 
tention shall  prevail; — and  for  this  obvious  reason,  that  no 
technical  or  formal  words  are  required  in  a  will,  and  that  pro- 
vided a  testator  does  not  contravene  any  rule  of  law  his  inten- 
tion, in  what  way  soever  manifested  or  expressed,  shall  in  all  re- 
spects have  the  same  force  as  if  the  language  employed  had  been 
in  strict  accordance  with  the  more  rigid  phraseology  of  a  deed. 

The  report  however  contains  not  the  remotest  allusion  to  the 
legacies  made  payable  out  of  the  price  of  the  real  estate,  no  lapse 
or  avoidance  having  in  fact  occurred  to  call  for  any  discussion  re- 
specting them.     It  is  altogether  silent  with  respect  to  the  mode 
of  devolution  of  such  legacies,  when  the  different  funds  have  been 
blended.     There  is  not  even  the  germ  of  any  general  principle 
on  this  subject  to  be  collected  from  the  case.     Sir  John  Leach, 
though  he  had  relied  upon  it  on  more  than  one  occasion,  was 
at  last  compelled  to  admit  that  it  had  no  application.     See 
Phillips  V.  Phillips,   1  Myl.  &  K.  660.     It  seems  therefore 
preposterous  to  adduce  this  as  an  authority  upon  the  point,  and 
it  may  very  properly  be  dismissed  from  our  notice. 
Case  of  Cruse        The  first  Case  in  which  the  principle  was  really  involved,  and 
which  in  point  of  time  preceded  MaUabar  v.  Mallcibar,  was  as 
follows :  A  testator  devised  his  freehold  and  copyhold  landi 
upon    trust    for  sale,    all  incumbrances  upon    the    premises 
and  his  just  debts  being  to  be  paid  in  the  first  place,  and  after 
his  debts  paid,  he  directed  the  money  arising  by  sale  of  the 
personal  estate,  and  also  the  money  to  be  produced  by  sale  of 
the  real  estate,  to  be  distributed  amongst  his  five  children  in  tlie 
following  manner :  to  his  eldest  son  £200,  which  the  testator 
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gave  at  the  age  of  twenty-one,  and  all  the  rest  and  residue  to  and      Section  m. 
unong  his  four  younger  children  in  equal  shares.    The  eldest  '^ 

chQddied  under  twenty-one,  and  Sir  Joseph  Jekyll,  M.  R.,  who 
took  time  for  deliberation,  at  length  declared  his  opinion  that 
the  £800  should  be  construed  as  land,  and  descend  lo  the  heir, 
■nd  not  sink  into  the  residue ;  Cruse  v.  Barley y  3  P.  Wms.  20. 

This  case  seems  to  have  been  sometimes  (a)  classed  with  that 
fsiAekroydv.  Smithsony  1  B.  C.  C.  503,  which  with  other  cases 
has  established,  that  where  a  share  of  the  residue  itself  happens 
to  lapse,  the  remaining  shares  shall  not,  if  the  testator  has  done 
DO  more  than  blend  the  two  funds,  be  thereby  augmented ;  but, 
according  as  the  residue  consists  of  real  or  personal  estate,  the 
lapsed  shaxe  shall  belong  to  the  heir  or  next  of  kin.  Here 
however  the  £200  appears  (at  least  in  a  certain  event)  to 
have  been  given  out  of,  and  not  as  a  specific  part  of  the 
residue,  which  is  afterwards  made  the  subject  of  a  distinct  dis- 
position. Looking  upon  the  case  then  as  having  no  analogy  to 
those  which  have  been  referred  to,  another  observation  arises 
with  respect  to  this  bequest  of  the  £200.  The* contingency 
attaching  to  it  ought,  it  is  conceived,  to  have  called  into  action 
the  principle  which  is  stated  by  Lord  Eldon  in  Sydenham  v. 
TregonwellySDow,  212;  though  as  that  principle  was  lost  sight 
o^  and  the  decision  given  just  as  if  the  legacy  had  been  an  abso- 
lute one»  the  case  seems  to  furnish  an  authority  for  the  heir  in 
opposition  to  the  doctrine  to  which  our  attention  is  at  present 
more  immediately  directed. 

We  now  come  to  what  is  undoubtedly  the  leading  case  in  Durour  v. 

•^  °  Motteux  the 

support  of  this  doctrine.  The  particulars  of  it  have  been  leading  case. 
briefly  stated  already,  but  they  will  here  allow  of  a  little  ampli- 
fication. A  testator  gave  all  his  freehold  and  leasehold  estate, 
monies^  securities,  &c. — enumerating  every  species  of  property 
he  possessed — upon  trust  to  be  sold,  and  after  payment  of  his 
debts,  funeral  expenses,  and  legacies,  to  place  out  the  residue 
of  his  personal  estate  at  interest,  which  residue  he  devised  to 
certain  persons  for  life,  with  remainder  to  their  children.  He 
then  bequeathed  several  legacies,  and  amongst  the  rest  a  legacy 

(a)  See  Phillips  v.  PhillipB,  I  Myl.  &  K.  659,  662. 
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Sfchoii  m.  of  £1S00  to  a  charity,  which  he  directed  to  be  laid  out  inland; 
and  proceeding  in  two  subsequent  parts  of  his  will  to  apeak  of 
what  he  had  first  called  the  residue  of  his  personal  estate,  he 
called  it  in  both  places  the  residue  of  his  estaie,  and  not  the 
residue  of  his  personal  estate.  The  legacy  of  £1S00  of  conne 
failed,  as  being  void  ;  and  Lord  Hardwicke  was  of  opinion  that 
"  the  money  which  should  arise  by  sale  of  the  real  estate  was 
turned  into  personal  by  the  testator,  and  so  intended ;  it  [Jainly 
appearing,  that  by  the  description  of  all  his  personal  estate,  he 
meant  to  include  the  whole  in  the  residue :  so  that  it  was  to  be 
considered  then  as  personal.  '*  For  several  cases,"  continued  bis 
Lordship,  'Mn  which  this  court  has  determined  land,  directed  to 
be  converted  into  money,  are  to  be  so  considered,  and  e  conliu 
Then  it  comes  to  this ;  a  will  is  made  in  which  several  legacies, 
and  the  residue  of  the  personal  estate  are  given  away ;  one  of 
the  personal  legacies  is  void  by  law :  the  court  cannot  say  for 
that  reason,  contrary  to  the  express  will,  that  he  intended  to 
die  intestate :  for  giving  the  residue  over  includes  every  things 
let  it  fall  in  by  reason  of  that  legacy's  being  void,  or  lapsing  by 
dying  in  the  life  of  the  testator  ;**  Durour  v.  Motteux,  1  Ves. 
sen.  320;  and  1  Sim.  &  Stu.  2d2,  n.  d. 

These  observations,  as  previously  intimated,  are  not  altogether 
free  from  obscurity.  The  force  of  the  decision,  as  an  authori^ 
for  the  doctrine  in  question,  seems  greatly  to  be  weakened  }ff 
the  mode  of  blending  the  funds  here  adopted — ^by  describing 
the  two  together  as  personal  estate;  which  circumstance  has 
already  been  made  the  subject  of  remark.  Lord  Hardwicke 
evidently  rested  his  determination  on  the  intention  of  the  tes- 
tator to  turn  the  real  fund  into  a  personal  one;  but  then  comes 
the  question,  how  was  this  intention  manifested  t  His  Lordship 
says  it  plainly  appeared  that,  by  the  description  of  oft  his  personal 
estate,  the  testator  meant  to  include  the  whole  in  the  residue. 
Now  this  expression  is  certunly  of  a  very  ambiguous  descrip- 
tion ;  for  it  is  by  no  means  clear  whether  his  Lordship  is  to  be 
understood  as  inferring  a  discovery  of  the  fiu^t  from  the  whole 
will,  or  whether  it  was  the  description  itself  of  **  all  the  personal 
estate,**  which  was  to  be  looked  upon  as  indicating  an  intention 
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to  extend  the  application  of  those  words^  so  as  to  take  in  that     Sktion  m. 

which  in  strictness  they  would  not  embrace*     The  blending  of  "^ 

the  funds  may  have  materially  influenced  the  adjudication;  but 

on  the  other  hand  the  author  conceives  it  to  be  possible  that  it 

Blight  not     Ify  then,  the  precise  grounds  of  the  decision  should 

be  thought  not  to  appear,  the  case  would  be  divested  of  much 

of  the  weight  which  it  would  otherwise  possess. 

Sir  Wm.  Grant,  in  speaking  of  it,  has  observed : — "  Durour  v. 
Motteux,  does  not  perhaps  furnish  so  strong  an  indication  of 
intention*  From  the, little  Lord  Hardwicke  is  reported  to 
have  said,  it  is  difficult  to  ascertain  from  what  expressions  he 
inferred  that,  by  the  description  of  all  his  personal  estate,  the 
testator  meant  to  include  every  thing  in^the  residue.  If  any 
stress  is  to  be  laid  on  the  word  '  all,'  that  word  does  not  occur 
here,  (that  is,  in  the  case  before  him  ;)  but  that  decision  is  gene- 
rally accounted  for  by  the  particular  manner  in  which  the  sale 
was  directed,  and  the  circumstance  of  the  testator's  having 
blended  together  the  real  and  personal  estates  in  one  gift  to 
trustees,  to  sell  the  whole  with  his  personal  estate,  &c. ;"  Maug- 
ham V.  Mason,  1  Ves.  &  B.  417.  And  see  Fletcher  y.Ashbumer, 
1  B.  C.  C.  600. 

We  next  meet  with  a  case,  the  particulars  of  which  have  also  Collins  ▼. 
been  given  in  a  former  page ;  but  which  may  again  be  shortly 
stated  thus :  A  testator  directed  several  estates  to  be  sold,  and 
the  produce  to  be  considered  as  part  of  his  personal  estate,  be- 
queathing among  other  legacies  a  sum  of  £1000  to  his  executor, 
to  be  disposed  of  according  to  any  instructions  he  might  leave 
in  writing,  and  making  all  the  residue  of  his  personal  estate 
the  subject  of  a  bequest  over.  The  testator  failed  to  point  out 
any  mode  of  disposition  with  respect  to  the  £1000,  which  Lord 
Ilo8sl)m  thereupon  adjudged  to  the  heir-at-law;  CoUinsY.  Wake- 
man,  2  Ves.  jun.  683. 

It  is  to  be  presumed  that  the  personal  estate  was  here  ex- 
hausted, the  heir  taking  the  whole  sum  specified,  which  he  would 
not  have  done  had  there  been  any  personal  funds ;  since  the  real 
and  personal  estates  must,  it  should  seem,  in  this  instance  have 
borne  the  bequest  pro  ratd  according  to  their  respective  values. 
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KeDDeU  V.  Ab' 
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Maugham  v. 
Mason. 


See  Roberts  v.  Walker,  1  Russ.  &  Myl.  752.  It  would  be 
difficult  to  point  out  a  case  in  which  the  blending  could  be  mote 
complete  than  it  was  in  this  of  Collins  v.  Wakemani  but  owii^ 
to  the  shortness  of  the  report,  it  is  doubtful  how  far  Lord 
Rosslyn  may  have  adverted  to  the  circumstance,  if  indeed  he 
noticed  it  at  all.  This  omission,  whether  of  his  Lordship  or 
of  the  reporter,  greatly  detracts  from  the  case  as  an  authority 
for  the  heir. 

The  next  in  point  of  time  is  one  of  the  most  important  cases 
in  favor  of  the  doctrine  under  consideration.  A  testatrix  de- 
vised a  copyhold  estate,  duly  surrendered,  upon  trust  for  sale, 
and  out  of  the  monies  arising  thereby  gave  several  legacies,  one 
of  which  was  void.  She  then  bequeathed  a  leasehold  estate 
and  several  articles  of  personalty ;  and  lastly  comprised  the  resi- 
due of  the  purchase  money  arising  from  the  before  mentioned 
sale,  and  all  the  residue  of  her  personal  estate  in  one  genend 
bequest.  Lord  Alvanley,  in  reference  to  the  residuary  disposi- 
tion, stated  the  question  to  be,  whether  it  was  not  to  all  intenls 
a  general  residuary  clause  carrying  every  thing  not  disposed  o£ 
To  this  question  he  replied : — ^'  I  am  of  opinion  it  is  under 
Mallahar  v.  Mallabar,  and  Durour  v.  Motteux.  It  is  making 
the  real  estate  to  all  intents  and  purposes  personal ;  and  then, 
taking  a  retrospective  view  of  what  she  had  done,  and  meaning 
to  give  every  thing  not  disposed  of,  she  adds  this  residuary 
clause.  Therefore  I  think  this  estate  is  turned  entirely  into 
money.  The  testatrix  contemplated  it  as  such ;  and  part  of  it 
not  being  well  disposed  of,  the  residuary  clause  gives  not  only 
every  thing  not  expressly  disposed  of,  but  also  every  thing 
lapsed  or  by  any  means  not  disposed  of;*'  KenneU  v«  jibbM^ 
4  Ves.  802. 

The  only  remark  which  this  decision,  so  directly  opposed  to 
the  preceding  case,  seems  to  require  is  this; — of  the  authorities 
relied  on  by  Lord  Alvanley,  the  first,  that  of  MaUdbar  v. 
Mallahar,  is  now  admitted  to  be  inapplicable,  and  the  second, 
that  of  Durour  v.  Motteux,  seems  open  to  the  observations 
which  have  been  made  upon  it  above. 

Very  similar  to  the  case  of  KenneU  v,  AhboUy  is  that  of 
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CrU}b9  V.  Rumsey,  2  Ves.  &  B.  294,  which  was  decided  by  Sir  section 
Win.  Grant  in  favor  of  the  heir-at-law.  The  argument  how-  ^ — v — 
ever  in  this  case  appears  to  have  been  confined  to  another 
point;  although  SirWm.  Grant  expressly  declared  that  the  lega- 
cies, which  were  there  void  from  being  given  to  charitable  pur- 
poses, did  not  go  to  the  residuary  legatee,  so  that  the  claim  of 
the  latter  must  have  come  in  some  degree  under  his  notice.  It 
is  singular  that  his  Honor  should  not  have  entered  into  some 
discussion  upon  the  subject,  as  we  know  that  the  doctrine  was 
familiar  to  his  mind;  see  Maugham  v.  Mason,  1  Ves.  &  B. 
417. 

Sir  John  Leach  was  next  called  upon  to  consider  the  point  Amphlett  v. 
in  Amphlett  v.  Parke,  a  statement  of  which  has  already  been 
^ven.  The  legacies  there,  it  will  be  recollected,  lapsed.  His 
Honor  said,  "it  was  only  in  deference  to  the  two  cases  of 
Durour  v.  Motteux  and  Mallabar  v.  Mallabar,  that  he  arrived 
at  the  conclusion  that  the  testatrix  had  in  her  view  the  impro- 
bable intention,  that  the  monies  arising  from  the  sale  of  her  real 
estate  should,  for  purposes  not  foreseen  by  her,  have  the  same 
qualities  as  if  at  her  death  they  had  been  part  of  her  personal 
estote ;"  1  Sim.  279. 

The  case  afterwards  came  by  appeal  before  Lord  Brougham, 
who  reversed  the  Vice  Chancellor's  decision.  His  Lordship 
entered  into  an  elaborate  examination  of  the  several  cases,  en- 
deavouring to  shew  that  the  effect  of  those  by  which  the  Vice 
Chancellor  considered  himself  bound  had  not  been  correctly 
understood,  and  that  they  were  not  binding  upon  the  court. 
There  is  little  in  his  Lordship's  judgment  however,  which  is  in 
such  a  shape  as  to  be  apt  for  quotation.  His  opinion  was,  that 
the  conversion  of  the  real  estate  into  personal  was  only  for  the 
particular  purposes  mentioned  in  the  will,  and  that  the  residuary 
legatee,  by  force  of  the  term,  took  all  that  was  residue  at  the 
date  of  the  will,  but  that  only  ;  and  that  as  to  so  much  of  the 
produce  of  the  real  estate  which  was  otherwise  disposed  of  and 
lapsed,  the  same  did  not  then  exist  qua  residue.  He  said  he 
denied  that  it  was  residue  in  that  case ;  ^  Iluss.  &  Mvl- 
221,  ii21. 


III. 


ton. 
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SEcnoN  ui.  It  should  be  observed  that  his  Lordship  appears  to  haie 
entertained  some  doubt  respecting  the  correctness  of  his  deci- 
sion, as  he  expressed  a  desire  that  the  case  should  be  carried  to 
the  House  of  Lords,  which  it  accordingly  was;  though,  before 
the  appeal  could  be  heard,  the  matter  was  compromised  upon 
very  favourable  terms  for  the  residuary  legatee,  the  heir-^at-law 
agreeing  to  divide  the  disputed  fund  with  him  equally;  see 
1  Myl.  &  K.  653  and  note. 

Previously  to  this  reversal  of  his  Honor's  decision  Sir  John 
Leach  had  again  to  consider  the  question,  which  he  again 
decided  in  favor  of  the  residuary  legatees.  The  doctrine  in- 
deed seems  to  have  gained  ground  in  his  mind ;  for  his  observa- 
tions shew  that  he  considered  it  as  resting  on  a  firmer  basis 
than  he  had  laid  down  in  Amphlett  v.  Parke. 

Green  v. Jack-  fhc  particulars  of  the  case  are  as  follows:  A  testator,  after 
directing  a  sale  of  his  real  estate,  declared  his  will  to  be  that  all 
the  monies  to  be  received  by  his  trustees  from  the  sale  thereof, 
and  by  virtue  of  the  bequests  of  his  personalty,  and  all  other 
monies  which  might  come  to  their  hands  after  his  debts  and 
legacies,  should  be  placed  in  a  particular  bank  till  the  whole 
could  be  collected  and  got  in,  except  two  outstanding  sums, 
which  after  the  death  or  subsequent  marriage  of  his  ¥rife  were 
also  to  be  applied  by  his  trustees ;  and  after  the  amount  of  such 
money  was  ascertained,  and  the  same  lodged  at  interest,  the  tes- 
tator directed  that  upon  the  death  or  second  marriage  of  hb 
wife,  but  not  before,  his  trustees  should  pay  considerable  sums 
for  charitable  purposes,  and  should  divide  all  the  residue  of  the 
monies  which  should  then  be  in  their  hands  among  certain  of 
his  relations.  Sir  John  Leach, — after  stating  that  if  a  testator 
directs  his  real  estate  to  be  sold,  and  the  produce  or  any  part  of 
it  applied  to  a  particular  purpose  only,  and  that  purpose  fiiils, 
the  money  intended  for  such  purpose  retains  the  quality  of  real 
estate,  and  belongs  to  the  heir, — went  on  to  observe,  that  in  the 
case  before  him  the  testator  had  a  purpose  ulterior  to  the  pay- 
ment of  his  legacies,  namely,  the  purpose  of  division  among  the 
several  persons  described  in  his  residuary  gift.  Then,  after 
alluding  to  Gihbs  v.  Rumsey   and  shewing  that  it  could  not  be 
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r^arded  as  an  authority,  he  continued  thus  :  "  The  case  of  section  m. 
Durour  v.  Motteux  is  precisely  in  point ;  and  upon  the  autho- 
rity of  that  case^  cu  well  as  upon  principle,  my  opinion  is,  that 
the  failure  of  the  charitable  legacies  here  enures  for  the  benefit 
of  the  persons  described  in  the  residuary  gift,  and  that  no  dis- 
tinction can  here  be  made  between  that  part  of  the  residue 
which  has  arisen  from  the  real  estate,  and  that  part  which  has 
arisen  from  the  personal  estate."  Green  v.  Jackson,  5  Russ.  35. 
This  decision  was  afterwards  made  the  subject  of  appeal, 
when  the  case  was  argued  before  Lord  Brougham,  who  however 
postponed  his  judgment  until  after  Amphlett  v.  Parke  should 
have  been  heard  in  the  House  of  Lords.  Upon  his  Lordship's 
resignation  of  the  great  seal  the  case  was  re-argued  before  Lord 
Lyndhurst,  who  affirmed  the  determination  of  the  Master  of 
the  Rolls.  His  Lordship  said  that,  taking  the  whole  will  together, 
he  was  clearly  of  opinion  that  the  testator  intended  to  treat  the 
mixed  fund,  composed  of  the  produce  of  his  real  and  personal  es- 
tate, as  personalty.  He  concurred  with  Sir  John  Leach  in  thinking 
Durour  v.  Motteux  directly  in  point ;  and  observed  that,  as  Lord 
Hardwicke's  decision  in  that  case  had  never  been  overruled,  he 
felt  himself  bound  to  act  upon  its  authority.  His  Lordship  then 
proceeded  to  shew  that  Lord  Brougham  had  no  intention  of  over- 

• 

ruling  the  case  in  Amphlett  v.  Parke y  though  nothing  can  be  col- 
lected at  all  indicating  what  Lord  Lyndhursfs  opinion  of  his  pre- 
decessors* determination  may  have  been.  Indeed  he  seemed 
anxious  to  have  it  thought,  that  the  judgment  which  he  then 
pronounced  had  no  reference  to  Amphlett  v.  Parke,  but  was 
formed  entirely  upon  the  case  of  Durour  v.  Motteux,  2  Russ.  & 
Myl.  238. 

Comparing  the  cases  of  Green  v.  Jackson  and  Amphlett  v. 
Parke  together,  we  shall  find  that  so  far  as  respects  the  blend- 
ing of  the  different  funds  in  the  residuary  gift,  which  forms  the 
present  subject  of  our  consideration,  it  will  be  very  difficult  to 
separate  the  two.  Where  they  do  difier  it  is  upon  other  points. 
For  instance,  the  direction  that  the  produce  of  the  realty  should 
be  deemed  to  be  personal  estate,  which  is  to  be  found  in  Amph- 
lett V.  Parke,  is  wanting  in   Green  v.  Jackson,  which  so  far 
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ConBicting 
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may  be  said  to  render  the  latter  the  weaker  case  of  the  twa 
Again,  the  circumstance  upon  which  so  much  stress  was  laid  in 
Amphlett  v.  Parke ^  that  of  the  testator  joining  the  two  descrip- 
tions of  estate  by  a  conjunctive  preposition  in  his  ultimate  £9* 
position  of  them,  is  also  wanting  in  Green  v.  Jackson.  Now  as 
this  circumstance  could  only  operate  to  weaken  the  effect  of 
the  direction  just  adverted  to,  its  absence  in  Green  v.  Jaekstm 
tends  to  restore  the  balance  of  the  two  cases.  It  actually  hap- 
pens therefore,  although  the  observation  may  at  first  sight  ap- 
pear paradoxical,  that  the  very  points  wherein  the  one  differs 
from  the  other,  when  properly  attended  to,  only  shew  a  still 
stronger  resemblance  between  the  cases  in  the  light  we  are  now 
viewing  them. 

Subsequently  also  to  the  reversal  of  Sir  John  Leach's  judgment 
in  Amphlett  v.  Parke,  and  although  his  Honor  was  sensible  that 
it  had  taken  place,  he  continued  to  recognise  the  principle  upon 
which  he  had  formerly  acted.  In  a  case,  which  has  been  already 
stated,  and  to  which  we  shall  presently  have  occasion  to  recur, 
that  oiPhiUipsv.  Phillips,  1 M.  &  K.  649, this  very  principle  con- 
stituted a  chief,  though  not  perhaps  the  only  ground  of  decision. 

Upon  the  whole  then  it  appears  that  the  precise  weight, 
which  is  to  be  attached  to  the  circumstance  of  the  funds  being 
blended,  has  not  yet  been  determined.  Upon  no  point  indeed 
could  the  authorities  be  in  a  more  conflicting  state.  On  the 
one  hand  we  have,  in  favor  of  the  doctrine  in  question.  Lord 
Hardwicke*s  decision  in  Durour  v.  Motteux ;  that  of  Lord 
Alvanley  in  Kennell  v.  Abbott ;  those  of  Sir  John  Leach  in 
Amphlett  v.  Parke,  (which  having  been  reversed  ought  in  strict- 
ness however  to  be  thrown  out  of  the  scale ;)  again,  in  Green 
V.  Jackson;  and  we  may  add  in  Phillips  v.  Phillips  ;  as  well  as 
that  of  Lord  Lyndhurst  in  the  last  case  but  one.  On  the  other 
hand,  opposed  to  the  doctrine,  there  are  Sir  Joseph  Jekyll's  de- 
cision in  Cruse  v.  Barley  ;  that  of  Lord  Rosslyn  in  ColHns  v. 
Wakeman ;  of  Sir  Wm.  Grant  in  Gibbs  v.  Rumsey ;  and  of 
Lord  Brougham  in  Amphlett  v.  Parke. 

Such  arc  the  decided  cases  to  be  met  with  on  this  part  of  our 
subject.    The  first  may  be  said  to  receive  some  countenance  from 
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the  fiurt,  that  upon  more  than  one  occasion  the  doctrine  which  they 
kiTolTe  has  been  referred  to,  and  apparently  acquiesced  in.  It 
was  so  by  Sir  Thomas  Se  well^  in  Fletcher  v.  Ashbumer^  1  B.  C.  C. 
500 ;  by  Mr.  J,  BuUer  and  Lord  Thurlow,  in  Hutcheson  v.  Ham- 
mondy  3  B.  C.  C.  143^  148 ,  and  probably  by  other  Judges. 

Another  argument  which  may  be  advanced  in  its  support  is 
furnished  by  the  circumstance,  that  this  blending  of  the  different 
estates  is  not  without  its  effect  in  other  cases.  Thus,  where 
debts  or  legacies  are  directed  to  be  paid  generally  out  of  a  fund 
to  constituted,  it  has  been  held  by  Sir  John  Leach,  M.  R.,  that 
the  two  descriptions  of  estate  must  contribute  to  the  payment 
thereof  in  proportion  to  their  relative  amount.  In  his  Honor's 
own  words,  ''  Where  a  testator  creates  from  real  and  personal 
estate  a  mixed  and  general  fund,  and  directs  the  whole  of  that 
fund  to  be  applied  for  certain  stated  purposes,  he  does  in  effect 
direct  that  the  real  and  personal  estates,  which  have  been  con- 
verted into  that  fund,  shall  answer  the  stated  purposes  and 
every  of  them  pro  raid  according  to  their  respective  values  ;** 
RoberU  v.  Walker,  1  Russ.  &  Myl.  152.  (a) 

This  result,  it  is  to  be  observed,  is  of  a  peculiar  nature ;  for, 
in  no  other  way  than  that  which  is  here  pointed  out,  can  the 
two  species  of  estates  be  made  to  bear  a  rateable  proportion  of 
that  burden,  which  the  law  (primarily  at  least)  casts  upon  one  of 
them,  short  of  an  express  declaration  to  that  effect.  All  the 
cases  which  have  occurred,  and  they  are  not  a  few,  where  the 
question  has  been  out  of  what  estate  or  fund  debts  and  lega- 
cies are  to  be  paid,  have  been  decided  in  one  or  other  of  two 
ways — ^that  the  real  estate  has  been  made  subject  to  the  charge 


Section  m. 


(a)  Numerous  cases  are  to  be 
met  with  in  which  this  apportion- 
ment of  the  debts  and  legacies 
between  the  two  different  funds 
has  not  been  made  to  take  place. 
The  Master  of  the  Rolls,  in  the 
oatset  of  his  observations,  took 
notice  of  this  fact,  remarking  that 
the  attention  of  the  court  did  not 
appear  to  have  been  distinctly 
called  to  the  point  in  any  of  the 


numerous  cases,  in  which  the  facts 
would  have  raised  the  question, 
and  that  there  would  be  great  dif- 
ficulty to  reconcile  the  different 
decrees  which  had  been  made  upon 
this  point.  2  Myl.  &  K.  766.  See 
in  addition  to  the  cases  cited  in 
Roberts  v.  Walker,  that  of  Robin- 
son v.  Taylor,  2  B.  C.  C.  589.  S.C. 
1  Ves.  jun.  44. 
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Sbtion  ni.  either  in  aid  or  in  exoneration  of  the  personal  property ;  and  no 
form  of  expression,  that  the  author  is  aware  ct,  will  prodoce 
any  other  effect,  unless  a  testator  were  to  direct  in  the  plainnk 
possible  terms  that  both  estates  should  contribute  its  mteiUe 
proportion.  The  circumstance,  therefore,  of  the  ordinary  conne 
of  administration  being  disturbed  might  possibly  be  thought  to 
account,  in  some  degree,  for  the  ulterior  destination  of  the  pro* 
perty  being  altered  likewise,  were  it  not  that  this  circumstanee 
does  not  always  occur ;  and  that  whatever  be  the  mode  of  deal- 
ing with  the  property  before  the  residuary  clause,  it  is  from  thit 
clause,  and  that  alone,  the  principle,  if  sustainable,  must  after  aD 
take  its  rise.  This  is  proved  by  KenneU  v.  Abbott^  in  whidi 
there  was  no  blending  of  the  funds  until  the  bequest  of  the 
residue. 

This  point  being  established,  we  find  the  mode  in  which  die 
different  fimds  are  vested  in  the  same  individual  made  the  sub- 
ject of  a  distinction,  somewhat  equivocal  in  its  character ;  fiir  it 
has  been  held  by  Sir  John  Leach,  V.  C,  that  a  blending  of  die 
funds  in  fcLct  is  of  no  avail  unless  there  is  also  a  blending  is 
termi.  Thus  where  a  testatrix  directed  a  sale  of  her  real  ei* 
tate,  and  certain  sums  (among  which  was  a  charitable  bequest)  to 
be  paid  out  of  the  proceeds,  and  then  gave  the  residue  to  J.  Rt 
to  whom  also,  but  by  a  separate  clause,  she  bequeathed  her 
residuary  personal  estate,  the  principle  now  under  discm- 
sion  was  not  allowed  to  operate  ;  Jonet  v.  Mitchell^  1  Sim.  ft 
Stu.  2dO,  With  these  observations  the  reader  is  left  to  fon 
his  own  judgment  upon  the  question  which  class  of  cases  ii 
the  most  conclusive. 

Before  quitting  the  present  sub-division  it  may  be  well  to 
say  a  few  words  with  respect  to  two  cases  which  at  first  sigbt 
perhaps  might  be  thought  to  apply.  The  first  of  these  ii 
Gravenor  v.  ffallum,  Amb.  643  which,  if  the  marginal  abstrtft 
were  right,  would  clearly  involve  the  principle.  The  correct 
statement  of  the  case  however  is,  that  real  estate  was  devised 
to  be  sold,  but  subject  as  to  a  part  thereof  to  a  perpetual  rent- 
charge  of  £10  in  favor  of  charity,  the  proceeds  of  sale  hmg 
mingled  with  the  personal  estate.     It  will  here  be  seen  at  onoe 


GraTenor  v. 
Hallum  inap- 
plicable. 
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tliati  as  the  estate  was  to  be  ^oXA  subject  to  the  charge^the  money    section  m. 
to  be  received  from  a  sale  would  be  lessened  in  amount  pre-     ^^      v      ' 
daely  by  the  value  of  that  charge,  which  could  never  therefore 
fcnn  part  of  those  proceeds  which  were  blended  with  the  per- 
womlty.    For  this  reason  the  case  is  altogether  inapplicable. 

The  second  is  that  of  Page  v.  Leapingwell,  18  Ves.  463.  So  also  with 
In  this  case  it  was  the  testator's  expectation  that  his  lands  v.LMpingwdl. 
would  produce  a  certain  sum,  and  upon  that  notion  he  distri- 
buted the  purchase  money,  part  being  disposed  of  as  "overplus." 
The  testator  afterwards  made  all  the  residue  of  his  real  and 
personal  estate  the  subject  of  one  entire  gift.  The  lands 
•old  for   a  less  sum  than    he   anticipated,  and  one  question 

I,  what  was  to  be  understood  by  the  term  overplus  ?  This 
construed  by  the  court  to  mean  that  amount  at  least  which 
by  the  testator^s  calculation  would  remain,  after  deducting  the 
imns  particularly  specified ;  so  that,  as  the  individual  to  whom 
die  overplus  was  given  would  by  this  construction  lose  only  the 
tame  proportion  as  the  other  legatees,  in  other  words,  as  he  was 
held  to  take  as  a  specific  legatee,  no  claim  could  be  advanced 
oa  his  part  to  the  amount  of  lapsed  or  void  legacies,  as  if  he 
liad  taken  in  a  strictly  residuary  character.  Two  of  the  be- 
quests therefore,  being  void  by  reason  of  the  Mortmain  Act, 
the  ^estion  lay  between  the  heir-at-law  and  the  person  entitled 
to  the  ultimate  residue,  to  the  latter  of  whom  it  was  decreed. 

It  is  to  be  remarked,  however,  that  as  there  was  no  admix- 
tore  of  the  proceeds  of  sale  or  any  part  thereof  in  the  residuary 
disposition,  except  by  or  through  the  accretion  of  these  invalid 
bequests,  it  seems  that  the  principle  we  have  been  considering 
eould  not  have  influenced  the  decision ;  because,  before  the  con- 
sequences of  any  such  accretion  can  be  the  subject  of  deli- 
beration, it  must  first  be  determined  whether  or  not  the  same 
has  actually  taken  place.  In  the  present  instance  this  could 
only  have  been  decided  by  the  force  of  the  word  "  residue,**  to 
emnprise  such  portions  of  real  estate,  or  the  price  of  real  estate, 
as  might  have  been  appropriated  by  the  testator  to  improper 
objects.  The  question  which  would  here  arise  as  we  have 
already  endeavoured  to  shew,  and  the  only  question,  seems  to  be 
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this : — ^what  does  the  term  '*  residue**  import  ?  for,  if  it  should  be 
held  to  exclude  every  thing  which  had  been  previously  men- 
tionedy  then  beyond  question  there  could  be  no  blending  of  the 
proceeds  of  sale  with  the  personal  property.  The  circumstanoe 
of  the  residuary  disposition  comprising  both  real  and  personal 
estate  will  not  alter  the  case :  that  may  at  all  times  be  done 
without  producing  any  effect ;  but  in  order  to  call  the  principle 
into  o])eration  it  must  be  a  money  fund,  arisen  from  land,  which 
is  blended  together  with  the  personalty.  This  case  therefore 
appears  likewise  to  have  no  application. 


Gift  to  charity 
of  an  aliciuot 
share  of  a 
residue  com - 
(Kised  of  a 
mixed  fund. 


So  much  as 
consists  of  real 
estate  will  on  a 
joint  ^ft  p^o  to 
the  remaining 
legatees. 


8.  IVhere  the  subject  of  the  gift  is  an  aliquot  part  or  share 
of  a  mixed  fund.']  It  remains  that  we  view  the  subject  under 
its  last  aspect.  In  looking  at  the  case  of  a  residue  constituted 
of  a  mixed  fund,  which  is  split  into  shares  and  one  of  which 
is  given  to  charity,  we  should  first  inquire  whether  there  is 
any  circumstance  to  vitiate  the  disposition,  as  respects  even 
personal  estate.  If  this  be  answered  in  the  negative^  then  the 
charity  will  of  course  take  so  much  of  the  fund  as  consists  o( 
that  description  of  property ;  whilst,  if  any  such  circumstance 
should  exist,  the  charity  will  be  excluded  from  all  participatioa 
in  the  bequest,  and  be  supplanted,  unless  the  gifl  should  be  joints 
by  the  next  of  kin ;  Bagwell  v.  Dry,  1  P.  Wms.  700;  S.  C. 
2  Eq.  Ca.  Ab.  344,  440 ;  Page  v.  Page,  2  P.  Wms.  489 ;  S.  & 
Mos.  42,  and  2  Stra.  820 ;  Man  v.  Man,  2  Stra.  905 ;  (hoen 
V.  Owen,  1  Atk.  494 ;  Peat  v.  Chapman,  1  Ves.  sen.  54£y 
Jackson  v.  Kelly,  2  Ves.  sen.  285;  Cresswell  v.  Ckesl/i^ 
2  Eden.  123;  S.  C.  in  Dom.  Proc.  3  B.  P.  C.  246;  Skrymdur 
v.  Northcote,  1  Swanst  5G6. 

The  principal  inquiry  however  must  here  be  directed  to  the 
real  estate,  which  will  be  unaffected  by  the  course  of  devolutioo 
just  adverted  to.  Should  the  form  of  disposition  to  the  seie- 
ral  residuary  legatees  be  that  of  a  joint  tenancy,  there  appein 
to  be  no  reason,  if  any  one  of  those  legatees  should  be  incapi- 
citated  from  taking  (no  matter  from  what  cause),  why  the  endie 
property  should  not  go  to  the  remaining  disponees;  See 
Edkstone  v.  Speake,   1  Show.  89.     Indeed  there  can  be  no 
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doubt  upon  this  point.     Sir  Edward  Coke  has  stated  the  rule     Srction  hi. 
of  law  to  be,  that "  if  an  estate  be  limited  to  two"  (jointly,)  "  the     ^^      "^      ' 
one  capable  and  the  other  not  capable,  he  who  is  capable  shall 
take  the  whole,  as  the  cases  are  agreed  in  17  E.  3,  fol.  29,  and 
18  E.  3,59;"  Shelley  scsisey  1  Rep.  100,6.    And  see  13  Co.  57. 

But  should  the  form  of  disposition  be  that  of  a  tenancy  in  But  not  so 
common,  then  it  will  be  seen  that  the  claim  of  such  disponees  |^ft*^*'^ieral! 
must  in  general  give  way.  And  here  it  must  be  observed,  that 
if  the  particular  charity  in  question  be  a  corporation,  or  there 
should  be  a  trust  for  charitable  purposes  with  the  legal  estate 
▼ested  in  a  corporation,  there  would  be  created  (whatever  words 
should  be  employed)  a  tenancy  in  common,  it  being  impossible 
that  a  corporation  should  be  joint-tenant  with  a  natural  person. 
Co.  Litt.  190,  a. 

The  circumstance  of  the  charitable  disposition  being  void 
would  not,  it  is  conceived,  affect  this  construction ;  since  the 
character  of  the  gift  would  have  precedence  of  the  consequences 
resulting  from  the  gift :  in  other  words,  before  the  statute  can 
attach  it  must  be  ascertained  upon  what  it  is  to  attach.  This 
point  has  been  elsewhere  touched  upon  as  will  be  seen  by  re- 
ferring to  p.  379,  ante.  Where  however  a  tenancy  in  common 
does  exist,  the  claim  of  the  heir-at-law  will  in  general  prevail, 
not  only  against  that  of  the  surviving  residuary  legatees,  but 
over  that  of  the  next  of  kin  also. 

In  an  early  case  before  Lord  Chancellor  Bathurst,  there  was  Cases  decided 
A  devise  and  bequest  of  real  and  personal  estate  upon  trust  to  heir. 
sell,  and  out  of  the  monies  to  pay  debts  and  legacies,  the  resi- 
due to  be  equally  divided  between  five  persons,  one  of  whom 
died  in  the  lifetime  of  the  testatrix.  The  court  upon  the  hear- 
ing, and  afterwards  upon  a  re-hearing,  held  that  as  to  the 
share  of  the  deceased  legatee  there  was  a  resulting  trust  for  the 
heir;  Digby  v.  Legard,  3  P.  Wms.  22.  n. 

This  decision  was  afterwards  followed  by  Lord  Thurlow  in 
the  celebrated  case  of  Ackroyd  v.  Stnithson,  I  B.  C.  C.  503, 
which  seems  to  be  on  all  fours  with  that  of  Digby  v.  Legard, 
and  to  have  been  indebted  for  its  celebrity  to  the  able  argument 
of  Lord  Eldon,  when  at  the  bar,  and  the  admitted  effect  of  that 
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Section  ni.     argument  in  changing  the  opinion  previously  entertained  by  the 
^"""^^"""^     court,  rather  than  to  any  remarkable  features  presented  in  the 
case  itself. 

The  principle  of  these  cases  has  since  been  acted  upon  by 
Sir  Wm.  Grant  in  WiUiams  v.  Coade^  10  Ves.  500,  and  by  Sir 
John  Leach,  M.  R.,  in  Jessop  v.  Watson^  1  Myl.  &  K.  665. 
See  also  Fletcher  v.  Ashbumer,  I  B.  C.  C.  497 ;  Ripley  ▼• 
Waterworth,  7  Ves.  A&5 ;  Sheddon  v.   Goodrich^  8  Ves,  481, 
and  Smith  v.  Claxton,  4  Mad.  484.    Thus  far  the  cases  are 
uniform  that,  as  respects  a  mixed  residue,  that  part  of  it  which 
consists  of  a  real  fund  does  not  in  all  events  and  for  ofl  pur- 
poses lose  its  proper  character,  by  reason  of  its  being  blended 
with  personal  estate.     In  the  following  case  however,  such  cir- 
cumstances were  thought  discernible  as  authorised  an  opposite 
adjudication. 
One  case  de-         A  testator  devised  his  freehold  and  copyhold  estates  to  be 
iToTof  the°next  <3old,  and  directed  that  the  monies  to  arise  from  a  sale  shouU 
of  kin.  \^  deemed  to  be  part  of  his  personal  estate.  Then,  blending  this 

real  fund  with  his  personal  property,  he  directed  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  also  of  a  legacy; 
and  lastly  bequeathed  "  the  residue  of  his  personal  estate  and 
effects,  and  also  the  residue  of  the  produce  of  his  said  freehold  and 
copyhold  estates**  unto  five  of  his  brothers  and  sisters,  one  of 
whom  died  in  the  testator's  lifetime.     Sir  John  Leach,  M.  &, 
after  going  over  the  cases  of  Cruse  v.  Barley,  and  Ackroyd  v. 
Smithson,  and  likewise  those  of  MaUabar  v.  Mallabar,  Dwrtmr 
V.  Motteux,  and  Amphlett  v.  Parke,  concluded  his  observations 
as  follows : — ''  Unless  it  is  to  be  held  that  the  testator's  inten- 
tion to  give  to  the  produce  of  the  real  estate  the  same  qutlitf 
as  if  it  were  personal  estate  at  his  death  can  never  be  inferred 
if  it  be  not  directly  and  distinctly  expressed,  then  it  must  be 
admitted  that  the  inference  will  arise  in  this  case,  and  the  next 
of  kin  will  exclude  the  heir  from  any  share  of  the  residiiaiy 
estate;-  Phillips  v.  Phillips,  1  Myl.  &  K.  640.  663. 

We  have  elsewhere  had  occasion  to  remark  that  the  grounds 
of  this  decision  are  not  sufficiently  apparent,  and  that  it  is  un- 
certain whether  the  court  was  guided  by.  any  thing  more  tbio 
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the  circumstance  of  the  different  funds  having  been  blended,  or  section  iu. 
not;  Mfey  p. 400, 1 ,  tupra.  However  this  may  be,  the  student  is  ^^^"yr^-^ 
left  to  form  his  own  conclusions  upon  the  case.  In  doing  so,  he 
should  not  forget  how  doubtful  it  is  by  what  means  a  pecuniary 
legacy  given  out  of  a  mixed  fund  can  be  made,  in  case  of  lapse 
or  avoidance,  to  fall  wholly  into  the  residue  so  as  to  exclude  the 
rights  of  the  heir.  The  distinction  between  persons  taking 
under  the  will  and  persons  taking  dehors  the  will  is  exceed- 
ingly strong,  and  it  would  be  impossible  to  contend  that  the 
latter  should  ever  have  a  preferable,  or  even  an  equal  claim 
with  the  former. 

The  terms  ^*  under**  and  ''  dehors,**  however,  do  not  seem 
quite  appropriate  ;  for  if,  as  was  observed  by  Sir  John  Leach 
in  Smith  v.  ClaxUm^  the  produce  of  an  estate  which  the  devisor 
directs  to  be  sold  can  never  be  strictly  part  of  his  general  per- 
sonal estate,  it  cannot  as  such  be  taken  by  the  next  of  kin,  but 
they  must  be  entitled,  if  at  all,  as  the  persons  designated  by  the 
testator,  or  in  other  words  as  his  devisees.  *'  Every  person,*' 
says  Sir  John  Leach  shortly  after  the  observation  just  referred 
to^  **  taking  an  interest  in  the  produce  of  land,  directed  to  be 
sold,  is  in  truth  a  devisee,  and  not  a  legatee,**  4  Madd.  492. 
But  though  their  claim,  like  that  of  individuals  actually  named 
by  the  testator,  is  to  be  found  in  the  will  itself;  yet  it  is  unde- 
niably true,  that  in  order  to  make  a  lapsed  share  of  the  residue 
devolve  upon  the  next  of  kin,  much  more  is  required  than 
would  be  necessary  to  accomplish  the  object  of  transmitting  a 
lapsed  pecuniary  bequest  to  the  residuary  legatees. 

With  these  observations,  the  very  difficult  inquiry,  in  the 
prosecution  of  which  under  its  numerous  heads  we  have  so  long 
been  engaged,  may  very  properly  be  brought  to  a  termina- 
tion. 

Before  dismissing  the  subject  of  this  investigation,  however,  Devolutioii  of 
altogether  from  our  notice,  at  least  that  part  of  it  which  has  ^7^  ^monef 
reference  to  land  directed  to  be  turned  into  money,  we  should  5**r?^*®**.  *<;*>*. 

'  laid  outin  land. 

briefly  take  into  our  consideration  the  converse  case  of  money 
directed  to  be  invested  in  land. 

B  E 
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Saonoiv  iis.  So  far  as  concerns  the  main  principle,  which  is  to  be  fioond 
running  through  the  various  decisions  referrible  to  the  first 
kind  of  case,  (land  turned  into  money)  viz.»  that  a  conversion  ot 
real  estate  operates  for  those  purposes  which  are  either  ex- 
pressed or  clearly  indicated,  and  for  no  others,  the  same  priiicfr> 
pie,  it  is  conceived,  is  equally  applicable  to  the  other  kind  of 
case — money  turned  into  land.  No  distinction,  it  is  conceived, 
can  be  drawn  between  the  two. 

It  is  true  that  in  one  case  where  a  testator  bequeathed  a 
legacy  of  £1000  to  be  laid  out  in  the  purchase  of  lands,  and 
directed  that  the  rents  and  profits  should  be  paid  to  one  for  life^ 
without  making  any  further  disposition,  it  was  held  both  in  the 
Court  of  Chancery  by  Lord  Somers,  and  afterwards  in  the 
House  of  Lords,  that  the  lands  belonged  to  the  heir-at*lav, 
after  the  death  of  the  tenant  for  life ;  Fletcher  v..  Chapmmh 
S  B.  P.  C.  I. 

This  case  however,  notwithstanding  the  great  weight  whidi 
the  circumstance  of  its  having  been  finally  determined  by  the 
Supreme  Tribunal  in  the  Realm  cannot  fail  of  attaching  to  it, 
the  author  ventures  to  affirm  is  not  law.  It  was  decided,  pro- 
bably, under  what  seems  formerly  to  have  been  rather  a  prevt- 
lent  notion,  that  when  it  was  necessary  for  cmy  purposes  of  the 
testator's  disposition  to  efiect  a  conversion,  either  of  real  estate 
into  personal  or  persona]  into  real,  the  property  in  its  altered 
state  thereby  became  impressed  with  its  new  character,  not 
merely  for  the  purposes  pointed  out  by  the  testator,^  but  fa 
every  other  purpose  likewise.  See  what  was  said  by  Lord 
Thurlow  in  Ackroyd  v.  Smithsan,  I  B.  C.  C.  514<. 

If  then  the  claim  of  the  heir-at-law  should  be  untenable,  itia 
evident  that  a  residuary  clause,  comprising  as  it  does  every  ptrt 
of  the  personal  estate  eventually  undisposed  of,  would  pass  any 
portion  of  a  fiind  set  apart  for  the  purpose  of  being  laid  out  in 
a  purchase  of  land,  or  any  portion  of  such  land  if  die  purdiise 
should  have  been  actually  made,  which  might  happen  not  to  be 
taken  by  the  prior  legatees. 

In  the  absence  of  a  residuary  bequest  these  interests  would 
of  course  devolve  upon  the  next  of  kin,  though  they  would  hM 
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no  claim  in  the  case  of  a  residue  given  among  several  objects     Section  in. 
as  joint  tenants.  Vide  supra,  p.  414.    But  if  the  residuary  dis-  >r""^ 

position  should  purport  a  tenancy  in  commoni  then  the  next  of 
kin  would  be  entitled  to  the  void  share  in  opposition  to  the  re- 
maining legatees ;  Bagwell  v.  Dry,  1  P.  Wms.  700 ;  S,  C.  2 
Eq.  Ca.  Abr.  344 ;  Page  v.  Page,  2  P.  Wms.  489 ;  S.  C.  Mos. 
48,  and  2  Stra.  820 ;  Man  v.  Man,  2  Stra.  905 ;  Owen  v.  Owen, 
1  Atk.  494 ;  Peat  v.  Chapman,  1  Ves.  sen.  642 ;  Jackson  v. 
Kelly,  2  Ves.  sen.  285 ;  Skrymsher  v.  Northcote,  1  Swanst. 
566. 

And  this  would  be  the  case,  notwithstanding  the  charitable 
bequest  may  have  been  revoked  by  a  codicil,  and  the  remaining 
parts  of  the  will  confirmed  ;  for  that  would  not  enlarge  the  gift 
to  the  others;  Cresswellv.  Cheslyn,  2  Eden.  123;  S.  C.  in 
Dom.  Proc.  3  B.  P.  C.  246. 

The  correctness  of  this  decision  seems  to  have  been  rather 
doubted  by  Mr.  Serjeant  Hill,  who  has  appended  a  qiuere  to 
the  case,  supported  by  his  reasons.  To  the  author,  however, 
the  determination  appears  to  be  right :  he  considers  the  case  to 
be  governed  by  the  principle  of  Jackson  v.  Kelly,  ut,  sup.,  in 
which  he  conceives  the  judgment  would  have  been  the  same, 
had  the  testator  there  confirmed  his  will  with  a  knowledge  that 
on6  of  his  residuary  legatees  had  been  dead  at  the  date  of  his 
bequest. 

9.   Where  an  undefined  amount  of  personal  estate  is  to  be  Rights  of  third 
applied  to  an  illegal  charitable  purpose.^     Another  instance,  in  S^Vi^the^^ 
which  the  rights  and  interests  of  third  parties  may  be  involved  ^^ortmam  Act 

°  r  ^  prevents  a  be- 

in  the  consequences  resulting  from  the  operation  of  the  Mort-  quest,  unde- 

main  Act,  presents  itself  in  a  bequest  of  residuary  personal  amount,  from 
estate  after  the  application  of  an  undefined  amount  to  a  chari-  t^^^jn^**^®'' 
table  purpose  prohibited  by  the  statute. 

Wherever  this  is  the  case  the  residuary  bequest  is  void ; 
because,  as  the  statute  interferes  and  prevents  that  which  the 
testator  has  left  undefined  from  being  ever  ascertained,  the  un- 
certainty attending  the  quantum  of  the  bequest  at  the  testator's 
death  roust  always  continue. 

E  E  2 
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SscnoN  ni.  The  gift  of  the  residue  therefore,  though  made  to  a  peraoo 
fully  competent  to  take  or  to  be  employed  in  a  manner  per- 
fectly legal,  is  vitiated  by  its  dependence  upon  the  preceding 
bequest.  It  requires  the  actual  execution  of  the  prior  purpose 
in  order  to  ascertain  what  such  gift  is  to  consist  of,  and  as  this 
cannot  be  the  two  bequests  must,  it  has  been  held,  fail  together; 
Chapman  v.  Broton^  6  Ves.  404 ;  AtL  Gen,  v.  Davies^  9  Ves. 
535 ;  Limhrey  v.  Gfirr,  6  Madd.  151 ;  Alt.  Gen.  v.  Hinxman, 
2  Jac.  &  W.  270. 
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CHAPTER  VIII. 

GIFTS  WHICH  ARE  CLOTHED,  OR  ATTEMPTED  TO  BE  CLOTHED 
WITH  SECRET  OR  IMPERFECT  TRUSTS  FOR  CHARITABLE  OR 
SUPERSTITIOUS  PURPOSES ;  AND  WHICH,  ACCORDING  AS  THERE 
HAS  OR  HAS  NOT  BEEN  ANY  PRIVITY  OR  CONNIVANCE  ON 
THE  PART  OF  THE  DONEE,  ARE  FOR  THE  MOST  PART  EITHER 
DISCHARGED  FROM  SUCH  TRUSTS  IN  HIS  HANDS,  OR  ARE 
ADJUDGED  TO  BE  EQUALLY  WITHIN  THE  ACT  AS  IF  THE 
TRUSTS  WERE  DULY  AND  EXPRESSLY  DECLARED. 


Section  I. —  Where  the  use  is  a  charitable  one. 

Section  II. — And  where  it  is  of  a  superstitious  descrip- 
tion. 

It  must  be  obvious  from  what  has  been  stated  in  the  early  jj^^  tdminii- 
part  of  Chapter  IV.,  as  well  as  from  a  previous  notice  of  the  •'^*>on  of  a 

*^  "^  *  secret  chanta- 

same  subject  (p.  213,)  that  the  Court  of  Chancery  would  as-  ble  tniit  where 
sume  the  administration  of  all  charities  which  should  happen  belongt  to  the 
to  be  effectually  created  in  the  manner  above  indicated,  except  ^^^^' 
where  the  nature  of  the  use  was  such  as  to  give  the  right  of 
nomination  more  directly  to  the  crown.     This  it  is  almost  need- 
less to  say  results  from  the  circumstance,  that  there  would 
necessarily  be  persons  filling  the  situation  of  trustees,  and  con- 
sequently it  must  belong  to  the  court  to  execute  the  trust,  where- 
ever  the  same  is  not  rendered,  by  reason  of  its  illegal  and  super- 
stitious character,  incapable  of  being  carried  into  effect. 
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Section  i. 


And  that  of  a 
superstitious 
use  to  tlie 
crown. 


But  should  the  use  be  superstitious,  then,  on  the  supposition 
of  its  not  being  that  kind  of  use,  or,  though  otherwise,  of  its  not 
relating  to  that  species  of  property,  which  could,  under  the 
25  Hen.  8,  c.  10,  give  back  any  interest  to  the  donor  or  his 
representatives,  the  king  would  of  course  be  entitled  to  direct 
the  application  of  the  estate  or  fund  to  some  other  purpose. 

In  considering  the  cases  which  fall  within  the  first  section, 
we  shall  have  merely  to  look  at  the  claims  of  the  heir-at-law  on 
the  one  hand,  and  of  the  disponees  on  the  other  ;  and  much  that 
will  there  be  said  will  be  equally  referrible  to  the  subject  of 
superstitious,  as  to  that  of  charitable  uses.  When  we  cdme  to 
enter  upon  the  former  however,  we  shall  find  it  complicated 
with  an  inquiry  into  the  prerogative  of  the  crown,  for  which 
reason  it  has  been  deemed  advisable  to  discuss  those  cases, 
which  involve  that  particular  topic,  separately  from  the  rest. 


SECTION  I. 


Where  the  use  is  a  charitable  one. 


General  policy 
of  the  statute 
of  frauds. 


Not  to  be  used 
as  a  cover  to 
fraud. 


But  unless  the 
fraud  be  that  of 
both  parties 
equity  cannot 
interfere. 


It  has  been  well  said  by  Lord  Northington,  that  the  Statute 
of  Frauds  struck  at  imposture :  the  Statute  of  Mortmain  at 
weakness  and  superstition;  1  Cox,  20;  1  Eden.  514.  But 
the  former  in  aiming  at  imposture  was  made  to  prevent, 
not  to  protect  fraud :  and  therefore  when  parties  have  sought 
to  avail  themselves  of  it  for  the  latter  purpose,  equity  has  io 
a  great  number  of  cases  interposed  its  jurisdiction,  and  pro- 
ceeded, not  upon  the  letter,  but  the  spirit  of  the  act ;  see  AU. 
Gen.  v.Dayy  1  Ves,  sen.  221. 

To  constitute  however  such  a  fi*aud  as  a  Court  of  Equity 
will  deal  with,  both  parties  must  in  general  have  combined  for 
the  purpose :  in  other  words  the  fraud  must  be  that  of  both,  as 
well  that  of  the  disponee  as  that  of  the  disponor ;  for,  if  other- 
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wise,  the  legal  disposition  will  usually  prevail.  When  there-  gicnoit  i . 
fore  a  devise  is  good  on  the  face  of  it ;  but  the  testator  has,  with-  ^^— >r— ' 
out  the  devisee's  knowledge,  subsequently  endeavoured  to  in- 
graft thereupon  a  trust  for  charitable  purposes,  the  devisee 
would  have  a  right  to  say — "  Non  hcec  in  foedera  veni :  the 
devise  to  me  is  absolute:  I  was  no  party  to  the  attempted 
evasion  of  the  law :  and  the  estate  being  vested  in  me  without 
artifice  on  my  part,  I  will  retain  it  for  my  own  benefit."  This 
doctrine  was  maintained  by  Lord  Hardwicke  in  the  case  of 
AdUngton  v.  Cann,  3  Atk.  141,  and  is  now,  at  least  as  a  gene- 
ral rule,  received  law ;  see  6  Ves.  67,  and  9  Ves.  519.  But, 
with  some  limitation  of  this  sort,  it  has  become  a  fundamental 
principle  of  equity  that  the  statute  shall  not  be  used  as  a  cover 
to  firaud. 

This  principle  is  made  to  apply  even  in  the  case  of  indi«  Fraud  not  al« 
viduals,  where  the  only  fraud  capable  of  being  attempted  is  ^^  cven^as " 
that  of  a  party  withholding  property,  which  he  had  promised  to  ^'*'^°  ^^^ 
deliver  over  to  another.    As  respects  private  persons  however  it 
is  a  disputed  point,  whether  any  promise  ought  to  take  a  case  out 
of  the  statute,  unless  it  amounts  either  to  the  very  inducement  to 
the  disposition  itself  or  to  an  actual  contract^  so  much  so  that  the  to  what  ex- 
testator  would  have  withheld  or  revoked  the  gift,  but  for  such  ^°^ 
promise  having  been  made.     The  only  way,  in  which  this  is 
thought  to  be  proved,  is  where  a  testator,  afler  having  expressed 
an  intention  of  making  a  different  disposition  originally  or  of 
altering  that  already  made,  has  been  turned  from  his  purpose 
by  the  person  who  enters  into  the  engagement.     The  facts  of 
most  of  the  earlier  cases  only  allowed  of  the  decisions  being 
carried  thus  far.  See  as  to  personal  property,  Thynn  v.  Thynn^ 
1  Vern.  296 ;  Drakeford  v.  Wilks,  3  Atk.  539 ;  Reech  v.  Ken- 
nigate,  Amb.  67  ;  S.  C.  nom.  Reech  v.  Kennegaly  1  Ves.  sen. 
123  ;  Chamberlain  v.  Agar^  2  Ves.  &  B.  259 ;  and  as  to  copy- 
holds, Devenish  v.  Raines,  Prec.  Cha.  3. 

With  regard  to  freehold  estates  indeed,  it  may  be  thought  Whether  real 
that  the  principle,  even  in  this  its  restricted  shape,  is  inappli-  game  footing  ae 
cable;  because  in  deaUng  with  that  description  of  property,  it  P«w>o»l>atW« 

respeci* 

is  well  known  that  the  Statute  of  Frauds  requires  all  declara- 
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SacnoN  I. 


Antlumtiet  for 
Hi  bdog  so 
coMidered. 


leaniag 
the  other  way. 


dons  of  trust  to  be  in  writiiig,  whilst  there  is  no  inch  legaiMr 
tion  in  connection  with  personalty.  Unless,  therefore,  the  word 
'*  agreement**  in  the  fourth  section  can  be  brought  to  bear  npoo 
the  subject,  the  statute  can  have  no  direct  influence  npoo 
declarations  of  trust,  which  are  confined  to  the  latter.  Upon 
this  point  the  authorities  are  not  agreed,  there  being  two  eases 
in  which  real  estate  has  been  assimilated  to  personal,  and  two 
which  rather  favor  an  opposite  construction. 

Of  the  former,  the  earliest  to  be  met  with  b  of  a  pecufiarij 
marked  character.  The  question  respected  some  legacies 
which  the  devisee  had  induced  the  testator  not  to  charge  upon 
his  lands ;  but  the  bill  it  seems  was  so  framed  as  not  to  admit 
of  the  court  getting  at  the  realty.  It  was  however  decreed  by 
Lord  Nottingham,  that  the  defendant  should  pay  the  legacies; 
and,  to  the  end  that  the  testator's  real  estate  might  stand 
charged  with  payment  thereof ^  the  plaintiff  was  to  be  at  liberty 
to  amend  his  bill,  or  exhibit  a  new  bill,  as  advised ;  Chamber^ 
laine  v.  C/tamberlaine,  Freem.  Ch.  R.  34. 

Again,  where  certain  creditors  and  legatees  of  Lord  Waltham 
filed  a  bill,  charging  that  he  had  intended  to  re-publish  his  wiD, 
and  had  been  prevented  by  the  firand  of  his  heiress-at-law  or 
of  her  husband.  Lord  Thurlow  compelled  an  answer,  not  only 
as  to  the  charges  of  firaud,  but  also  as  to  the  fact  of  the  testator 
having  designed  a  republication ;  Dixon  v.  Olmim,  1  Cox, 
414.  (a) 

The  two  latter  cases  are  as  follows : — A  testator,  in  conae* 
quence  of  his  brother^s  importunities,  agreed  to  revoke  a  for* 
mer  will  by  which  he  had  given  several  legacies,  and  among  the 
rest  one  to  the  plaintiff.  In  his  directions  concerning  the  new 
will  he  desired  an  annuity  of  £40  per  annum  to  be  put  down 
for  the  plaintiff,  but  the  testator's  brother,  the  defendant,  bei^g 
present  urged  him  not  to  have  it  inserted  in  the  will,  promis- 
ing faithfully  that  it  should  be  paid,  upon  which  assurance  the 


(a)  To  these  cases  there  ought 
perhaps  to  be  added  another,  th 
of  Blackett  v.  Blackett,  cited  2  Atk. 


448,9.  But  the  author  has  seaicbed 
in  \'ain  for  the  case  in  the  indcs  tv 
the  Renter's  Book. 
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testator  reluctantly  consented  to  its  omission.  Under  the  new  Section  i. 
will  the  defendant  was  made  executor,  and  took  the  whole  of 
the  testator's  property,  real  and  personal,  subject  only  to  the 
payment  of  debts.  The  cause  coming  before  the  Master  of  the 
Rolls  (6)  he  decreed  the  annuity  to  be  paid,  and  declared  it  to 
be  a  charge  upon  the  real  estate,  though  not  upon  the  ground 
we  are  now  considering.  Upon  a  re-hearing  however  before 
Lord  Keeper  Wright,  his  Lordship  discharged  that  part  of  the 
decree,  but  ordered  the  defendant  to  pay  the  annuity  without 
taking  an  account  of  assets,  although  the  defendant  alleged 
that  they  were  exhausted ;  Oldham  v.  Litchford,  Freem.  Ch.  R. 
884 ;  S.  C.  (but  very  incorrectly)  2  Vem.  506,  3d  Ed. 

In  this  case  there  was  nothing  said  about  charging  the  an- 
nuity upon  land,  but  as  the  defendant  took  both  the  real  and 
personal  property,  minus  only  the  annuity  and  debts,  and  was 
likewise  constituted  sole  executor,  a  charge  would  clearly 
have  been  created,  had  the  annuity  been  inserted  in  the 
wiU,  under  the  authority  of  Aubery  v.  Middkton,  2  Eq. 
Ca.  Abr.  497,  pi.  16;  Elliot  v.  Hancock,  2  Vem.  148; 
Alcoch  V.  Sparhawky  ib.  228;  Clowdsley  v.  Pelham,  1  Vem. 
411;  S.  C.  1  Eq.  Ca.  Abr.  197,  pi.  g.  Therefore  the  case 
must  be  regarded  in  the  same  light,  as  if  an  express  intention 
had  been  avowed  by  the  testator  of  making  the  same  a  charge 
upon  his  real  estate.  It  is  possible  however  that  this  result 
may  have  been  lost  sight  of,  and  if  so  the  case  would  not  be  an 
authority. 

In  the  next  case  to  be  noticed,  a  testator,  having  bequeathed 
an  annuity  by  codicil,  afterwards  spoke  of  increasing  the 
amount ;  but  the  attorney  telling  him  that,  if  his  devisees  (who 
were  three  in  number)  would  give  a  bond  to  pay  the  additional 
sum,  it  would  be  sufficient,  and  one  of  the  devisees  who  was 
present  promising  that  he  and  the  other  devisees  would  do  so, 
the  testator  directed  a  draft  to  be  prepared  accordingly :  yet, 
although  he  lived  some  weeks  afterwards,  it  was  not  executed. 

(6)  Mr.  Raitbby  has  been  led  to  both  occasions  heard  before  the 

suppose,  from  an  inaccurate    ex-  Lord  Keeper.     That  however  is 

pression   in  the  order  on  further  not  correct.    See  Reg.  Lib.  1704, 

directions,  that  the  cause  was  on  B.  fol.  200. 


426 


Contideratum  of  Secret 


[Bk.  II. 


Section  i. 


AdmiflBioQ  or 
acknowledg- 
ment of  a  trust, 
whether  of  real 
or  perMnal  es- 
tate, acted 
upon  by  the 
court. 


Case  of  Barrow 
V.  Greenough. 


The  plaintiff  suffered  nine  years  to  elapse  without  putting  forward 
his  claim,  and  then  the  defendant,  who  must  be  presumed  to 
be  the  individual  devisee  referred  to,  both  denied  the  pronuiet 
and  insisted  on  the  Statute  of  Frauds.  What  was  the  nature 
of  the  evidence  does  not  appear.  The  cause  was  twice  heard: 
first  by  Sir  Joseph  Jekyll  at  the  Rolls,  who  dismissed  the  bill| 
and  afterwards  by  Lord  Hardwicke,  who  affirmed  the  previous 
decision ;  Whitton  v.  Rustellf  I  Atk.  448. 

This  case  the  author  did  not  think  it  right  to  pass  over, 
although  it  is  of  a  very  feeble  description.  The  promise,  it 
will  be  perceived,  was  not  to  pay  the  annuity  but,  to  ezecote 
the  bond.  The  former  of  these  engagements  would  necessarily 
have  survived  the  testator :  the  latter  had  to  be  fulfilled  in  the 
testator*s  lifetime ;  and  the  bond,  so  far  as  appears,  was  never 
presented  for  execution.  Then  we  must  consider,  that  tbe 
promise  was  given  by  one  of  the  devisees  only,  and  that  it  wai 
not  intended  to  be  ultimately  relied  on.  The  suggestion  too 
respecting  the  bond  came,  not  from  the  devisee,  but  fi'om  a 
third  person.  Add  to  all  this  the  laches  of  which  the  plaintiff 
had  been  guilty,  and  it  must  be  manifest  that  the  case  is  lo 
surrounded  with  circumstances  of  a  peculiar  nature,  as  to  pre- 
clude its  being  adduced  as  a  general  authority  upon  the  point 
in  question. 

We  have  now  to  remark,  (and  the  present  observation  at  aU 
events  would  seem  to  apply  to  both  descriptions  of  property, 
notwithstanding  the  cases  have  actually  related  to  person- 
alty  alone,)  that  if  the  party  admits  or  acknowledges  the 
trust,  or  even,  where  several  are  concerned,  if  it  is  admitted 
by  some  though  denied  by  others,  the  court  will  in  general  act 
upon  such  admission  or  acknowledgment;  Pring  ▼•  Pringi 
2  Vem.  99;  Crooke  v.  Brookeing,  ib.  106. 

There  is  one  case  of  this  kind,  which  derives  peculiar  impor- 
tance, by  reason  of  the  judgment  pronounced  in  it  by  Lord 
Alvanley,  and  on  that  account  the  particulars  of  it  will  be 
stated.  A  testator,  having  given  annuities  to  his  wife  and 
sister,  afterwards  intimated  a  wish  that  the  amount  of  the  wi&*s 
annuity  should  be  increased,  and  also  made  some  mention  of 
that  bequeathed  to  the  sister :  he  then  requested  the  defendant, 
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his  executor,  to  see  that  such  larger  annuity  was  paid  to  the      SEcncm  i. 

wife,  which  was  promised  to  be  done  as  if  expressed  in  the     ^^ — v ' 

will.  The  defendant  at  the  same  time,  as  well  as  another  per- 
son who  was  present,  desired  the  testator  to  send  for  some  one 
to  make  a  new  will ;  but  this  the  testator  refused  to  do,  saying 
he  would  leave  it  to  the  defendant's  generosity.  A  note  of  the 
conversation  was  made  by  the  defendant  after  the  testator's 
death,  with  what  view  does  not  appear,  nor  indeed  is  it 
material.  The  defendant,  on  being  subsequently  shewn  the 
paper,  acknowledged  it  to  be  in  his  hand-writing,  and  promised 
to  fulfil  the  testator's  request. 

Lord  Alvanley,  after  discussing  the  term  ^^  generosity,"  went  Obflerrationt 
on  to  make  the  following  observations :  — "  I  am  very  happy  that  vaniey  wlien 
I  have,  under  the  defendant's  own  hand-writing,  the  particulars  ^^^  ^*"nf  jn 
of  the  conversation,  so  that  there  can  be  no  doubt  about  it ;  for  ^^^at  case. 
this  evidence  shews  how  dangerous  it  is  to  determine  upon 
parol  evidence  only.  If  it  rested  on  that  only,  the  testator's 
intention  could  not  have  been  effected,  for  Lord's  evidence"  (he 
was  the  individual  present)  '^  is  certainly  different  The  fact 
turns  out  to  be,  that  there  was  a  conversation  :  it  stands  in  his 
own  hand-writing ;  and  there  is  no  evidence  of  duress.  He 
puts  it  down  as  evidence  of  what  he  did  say.  To  corroborate 
this,  his  own  admission  of  the  conversation,  there  is  the  witness 
Lord.  He  does  not  speak  as  to  the  sister's  annuity  so  ftilly  as 
the  paper ;  but  he  swears,  that  whatever  the  testator  desired, 
which  I  take  from  the  defendant  himself,  the  defendant  pro- 
mised he  would  do.  The  question  is,  whether,  by  reposing 
that  trust  in  the  defendant,  the  testator  was  not  prevented  from 
making  a  new  will.  The  defendant  ought  to  have  told  him, 
that  if  he  did  not  put  it  in  his  wiU,  he  would  not  do  it.  Instead 
of  that  he  promised  to  do  it ;  upon  which  the  testator  refuses 
to  make  a  new  will ;  and  says,  he  leaves  it  to  his  generosity ; 
that  is,  he  leaves  it  to  his  conscience.  /  am  quite  relieved 
from  any  difficulty  as  to  the  statute.  The  question  is,  whether 
the  confidence  that  the  defendant  would  perform  the  trust  he 
undertook,  did  not  prevent  the  testator  from  making  a  new  will. 
I  shall  make  him  perform  it ;  and  order  him  to  pay  the  in- 
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SicnoN  I.      creased  sum  out  of  the  assets,  with  costs ;  and  if  the  assets  are 
^  not  sufficient  for  the  costs,  he  shall  pay  them  personally.     The 

course  of  all  the  cases  is,  that  it  shall  come  out  of  the  assets; 
for  the  executor  undertakes  it  as  part  of  the  will,  not  per- 
sonally.    If  it  had  not  been  for  this  written  paper,  I  should 
have  hesitated  very  much  about  admitting  evidence  against  a 
written  will ;"  Barrow  v.  Greenough,  3  Ves.  154,  5. 
£fl«ct  to  be  at-       These  observations  have  been  thus  given  at  length  for  seve- 
ordinary  pro^^  ^ &1  reasons,  one  of  which  is  that  the  passages  in  italics  aj^pesr 
Sbetai^tor^     opposed  to  the  distinction  referred  to  above,  and  of  which  the 
the  dif ponee  as  class  of  cases   first  noticed  has  been  made  the  foundation. 

collected  from 

his  Lofdship's     Those  passages  however  are  not  intended  to  be  adduced  for 
o    nratioDs.      ^^^  ^j^^^  ^^^^  ^^^  really  worth,  which  is  simply  in  the  duh 

racter  of  dicta^  the  decision  itself  having  indisputably  turned 
on  the  written  memorandum.     It  will  be  perceived  then  that 
Lord  Alvanley   does    not  hesitate   to   say,  that  the  testator 
was  prevented  by   the  promise  of  his  executor  and  legatee 
from  making  a  new  will :  and  yet  there  seems  to  be  no  more 
reason  for  coming  to  that  conclusion  in  the  present  instance 
than  in   any    other  where   a  promise  has  been  given;  for 
it  will  soarcely  be  contended,  that  a  testator  would  in  any  case 
have  been  at  the  pains  of  exacting  a  pledge  from  a  par^ 
taking  a  benefit  under  his  will,  without  expecting  that  pledge 
to  be  fulfilled.     The  author  conceives  himself  entitled  there- 
fore to  say,  that  his  Lordship's  judgment  goes  beyond  the  othtf 
cases.     The  remark  that  the  testator's  intention  could  not  have 
been  effected  but  for  the  written  paper,  or  (as  the  learned  judge 
afterwards  expresses  himself)  that  he  should  have  hesitated  to 
admit  parol  evidence  against  the  will,  must  be  taken  only  to 
convey  that  general  reluctance,  which  so  able  a  judge  as  Lord 
Alvanley  would  always  feel  in  giving  ear  to  that  species  of 
testimony,  and  would  equally  apply  to  those  promises  upon 
which  no  possible  doubt  could  exist  that  the  court  would  act  if 
its  conscience  were  satisfied.     Although  his  Lordship  there- 
fore gladly  laid  hold  of  the  written  paper  as  the  basis  of  his 
decree ;  yet,  had  there  been  no  such  additional  circumstance,  be 
must,  with  the  opinion  which  he  had  formed  of  the  defendant's 
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promise,  have  felt  himself  bound  by  the  previous  cases  to  come     Section  i. 
to  the  same  determination ;  because  the  very  foundation  of     ^^— >r— ' 
those  cases  is,  that  the  testator  is  prevented  by  the  assurance 
given  to  him  from  making  another  will,  just  the  effect  ascribed 
by  his  Lordship  to  the  engagement  brought  under  his  atten- 
tion. 

We  must  here  notice  a  case  in  connection  with  the  last,  from  Case  of  Pod- 
the  history  of  which  the  student  may  judge  in  how  uncertain  a  ning. 
state  the  law  is  upon  this  subject  even  at  the  present  day.     Sir 
Thomas  Staines  by  his  first  will  gave  all  the  residue  of  his  estate, 
real  as  well  as  personal,  to  his  wife  for  her  own  separate  use  and 
enjoyment,  at  the  same  time  expressing  his  perfect  confidence 
that  "  she  would  act  up  to  the  views  he  had  communicated  to  her 
in  the  ultimate  disposal  of  his  property  after  her  decease.**    Pre- 
▼iously  to  its  execution,  however,  he  sent  for  her,  and  in  the  pre- 
sence of  a  friend,  who  had  drawn  the  will,  told  her  that  he  wished 
the  plaintiffs,  who  were  his  natural  children,  to  have  the  property 
after  her  death,  provided  she  should  find  them  respectable,  to 
which  she  replied  that  he  might  depend  upon  her.  The  testator, 
having  omitted  to  give  legacies  to  two  of  his  friends,  afterwards 
caused  another  will  to  be  prepared,  which  was  in  all  respects 
similar  to  the  former  one,  with  the  exception  of  the  fi'esh  be- 
quests introduced.     Before  the  execution  of  this,  also,  he  again 
sent  for  Lady  Staines,  and  repeated  to  her  his  wishes  respecting 
the  ultimate  disposal  of  his  property,  when  she  in  still  more  ex- 
plicit terms  undertook  and  promised  Sir  Thomas,  that  she 
would  ftilfil  his  intentions  of  giving  the  residue  of  his  property 
to  the  plaintiffs.     After  the  testator's  death,  and  in  pursuance  it 
would  seem  of  this  her  engagement,  she  made  a  will  giving  the 
property  to  the  plaintiffs ;  but  a  subsequent  marriage  operated 
as  a  revocation.     The  whole  of  these  facts,  it  may  be  right  to 
state,  have  been  taken  from  the  affidavits  used  upon  the  mo- 
tion for  a  receiver,    which  is   the  only  stage  of  the  cause 
at  present  reported ;  although  from  the  nature  of  the  evidence 
it  is  not  very  probable  that  it  should  have  materially  varied  at 
the  hearing.     The  case  came  upon  both  occasions  before  the 
present    Vice    Chancellor,    who  seems    to  have  completely 
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The  ultimate 
decifion  therein 
at  variance 
with  Lord  Al- 
vanley'k  re- 
markiin  Bar- 
row T. 
Greenough. 


dumged  his  opinkKi  in  the  coune  of  the  proceedii^.  Upon 
the  interlocutory  application,  when  he  granted  the  motion  for  a 
receiver,  he  expressed  himself  very  strongly  in  favor  of  the 
plaintiffi.  At  the  hearing  however  he  pronounced  a  decree 
directly  against  them,  ordering  diem  even,  so  the  writer  has 
been  informed,  to  pay  full  costs.  Whether  the  evidence  then  fell 
short  of  what  it  was  on  the  former  occasion,  or  what  other 
cause  there  might  be  for  this  diversity  of  judgment,  the  author 
has  it  not  in  his  power  to  state :  all  that  he  is  aware  of  being  die 
simple  fact ;  Podmore  v.  Gunning ,  5  Sim.  485. 

But  few  remarks  will  be  offered  upon  this  case.  The  first 
which  seems  called  for  however  is,  that  no  distinction  appean 
to  have  been  made  between  the  real  and  the  personal  property, 
although  the  gifl  comprised  both.  That  being  so,  we  cannot 
fail  to  observe  the  direct  opposition  which  the  Vice  Chancellor's 
last  decision  presents  to  Lord  Alvanley's  observations  in  Bof" 
row  V.  Greenough.  The  facts  in  Podmore  v.  Gunning ,  indeed, 
are  much  stronger  than  were  those  in  the  case  just  mentioned; 
for  it  will  be  remembered  that  Sir  Thomas  Staines  deferred 
executing  both  his  wills,  until  he  had  made  his  wife  promise  to 
fulfil  his  intentions,  a  promise  which  was  given  in  the  dearest 
possible  terms.  Under  these  circumstances,  and  attending  to 
the  history  of  the  case,  it  must  be  manifest  that  the  question 
cannot  be  considered  as  set  at  rest  by  the  single  decision  in 
Podmore  v.  Gunning.  Should  future  determinations  support 
the  Vice  Chancellor*s  views,  it  will  then  be  time  enough  to  pat 
Lord  Alvanley's  observations  aside. 


Whether  the 
court  will  go 
further  in  pre- 
venting frauds 
upon  the  Mort- 
main Act  than 
upon  indi- 
viduals. 


The  author  has  thought  it  right  to  enter  upon  this  prelimi- 
nary investigation,  because  it  tends  to  elucidate  and  assist  us 
in  that  which  is  to  follow.  With  respect  to  those  cases  which 
form  the  more  immediate  subject  of  consideration,  an  inference 
seems  to  arise  from  the  general  mode  and  character  of  their 
treatment,  that  the  distinction  which  has  been  refierred  to  doei 
not  prevail,  although  it  must  be  admitted  that  in  no  case  haie 
the  facts  been  such  as  to  raise  the  question.  There  is  certainlj 
this  difference  between  the -two  classes  of  cases :  that  in  yieldiif 
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to  a  solicitationnot  to  allow  a  particular  benefit  designed  for  an      Sbction  l 
individual  to  appear  on  the  face  of  bis  will,  a  testator  can  be     ^^"^v^""^ 
actuated  by  no  desire  to  thwart  the  provisions  of  the  law :  whilst 
in  endeavouring  to  give  effect  to  a  charitable  trust,  he  is  con- 
triving how  he  may  defeat  the  legislature,  and  do  per  obliquum 
wbftt  the  law  will  not  sufier  him  to  do  per  directum. 

This  view  of  the  subject  is  adopted  from  that  which  upon  views  of  Lord 
more  than  one  occasion  was  taken  by  Lord  Eldon.  In  one  ^p°^^i|*  ^^^ 
case  this  distinguished  judge  thus  forcibly  expresses  his  senti- 
ments. Having  in  a  previous  part  of  his  argument  stated  the 
doctrine  of  the  court  to  be,  that  the  defendant  must  answer  any 
all^ation  which  suggested  a  secret  trust,  and  that  if  he 
answered  in  the  affirmative  there  would  be  a  resulting  trust  for 
tlie  heir,  he  here  goes  on  to  argue  the  question  apart  from  the 
cases.  **  Then  as  to  the  principle,  why  should  it  not  be  so  ? 
Surely  the  law  will  not  permit  secret  agreements  to  evade  what 
upon  grounds  of  public  policy  is  established?  Is  the  court  to 
fi^l  Sat  individuals,  and  to  oblige  persons  to  discover  in  par- 
ticular cases,  and  not  to  feel  for  the  whole  of  its  own  system, 
and  compel  a  discovery  of  frauds,  that  go  to  the  roots  of  its 
whole  system  ?  Suppose  the  trust  was  to  pay  £100  out  of  the 
estate,  and  the  devisee  undertakes  to  pay  it,  if  it  is  not  inserted 
in  the  will :  this  court  would  have  compelled  an  answer,  on  the 
ground  that  the  testator  would  not  have  devised  the  estate  to 
him,  unless  he  had  undertaken  to  pay  that  sum.  The  principle 
is,  that  the  statute  shall  not  be  used  ^to  cover  a  fraud.  If  that 
is  so  between  individuals  and  upon  an  individual  claim,  there 
is  nirely  a  stronger  call  upon  the  justice  of  the  court  to  say, 
upon  a  private  bargain  between  the  testator  and  those  who  are 
to  take  apparently  under  his  will,  which  is  to  defeat  the  whole 
of  the  provisions  and  policy  of  the  law,  that  they  shall  be  called 
on  to  say  whether  they  took  the  estate,  as  they  legally  may  not 
do,  for  charitable  purposes.  It  is  very  difficult  to  say,  that  if 
the  justice  due  to  individuals  obliges  them  to  disclose  in  the 
one  case,  the  justice  due  to  the  public  shall  not  oblige  them  in 
the  other ;"  Muckleston  v.  Brotoriy  6  Yes.  69. 

In  a  subsequent  case  also  his  Lordship  made  the  following 
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Sicnoif  L      observations :    **  It  would  be  a  strong  proposition  that  the 
^*->^^"""^     providence  of  the  legiskturei  having  attempted   to  prevent 
testamentary  dispositions  of  land  for  charitable  purposes,  was 
so  short  as  to  be  baffled  by  such  a  transaction  as  is  stsUed  by 
this  bill.     The  statute  was  never  permitted  to  be  a  cover  for 
fraud  upon  the  private  rights  of  individuals;    and,  though 
within  the  intention  it  cannot  be  said  a  trust  is  declared  under 
these  circumstances,  it  is  clear  a  trust  would  be  created  upon 
the  principle  on  which  this  court  acts  as  to  firaud.     In  the 
ordinary  case  of  an  estate  suffered  to  descend,  the  owner  bong 
informed  by  the  heir  that,  if  the  estate  is  permitted  to  descend, 
he  will  make  a  provision  for  the  mother  wife  or  other  peraon, 
there  is  no  doubt  this  court  would  compel  tbs  heir  to  discover 
whether  he  did  make  such  promise.     So,  if  a  father  devises  to 
his  youngest  son,  who  promises  that  if  the  estate  is  devised  to 
him  he  will  pay  £10,000  to  the  eldest  son,  this  court  would 
compel  the  former  to  discover  whether  that  passed  in  parol ;  and, 
if  he  acknowledged  it,  even  prajring  the  benefit  of  the  statute, 
he  would  be  a  trustee  to  the  value  of  £10,000 ;  and  then,  whj 
upon  a  similar  principle  should  not  a  trust  be  raised  as  to  the 
whole  value  of  the  estate,  the  promise  extending  to  the  whole! 
It  would  be  singular,  if  the  court  would  protect  individoilsy 
and  would  not  act  to  prevent  a  firaud  upon  the  law  itself;** 
Stickland  v.  Aldridge,  9  Yes.  519. 
Public  policy         It  would  thus  appear  to  have  been  Lord  Eldon*s  opinion, 
forUie^couit?    ^^^  ^'^^  court  was  bound  to  interpose  its  jurisdiction  for  the 
protectioii         maintenance  of  public  policy,  even  more  than  for  the  protecti(m 
iaterast  im6(«.  of  private  interests.     Now  it  must  be  manifest,  that  whatever 

may  be  the  nature  of  the  engagement  entered  into  by  the  de- 
visee or  legatee  upon  a  secret  gift  to  him  for  charitable  pur* 
poses,  the  policy  of  the  law  is  in  all  cases  equally  endangered. 
But  it  is  not  upon  grounds  of  public  policy  alone,  however 
weighty  and  conclusive  they  may  be,  that  the  question  we  are 
discussing  depends.  We  should  look  to  the  motive  which  in- 
duces the  testator  to  resort  to  a  secret  trust  with  another  viev. 
Recurring  to  the  case  of  private  individuals,  we  may  recdkct 
it  to  be  admitted  on  all  hands  that,  if  the  promise  given  has 
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been  of  so  potential  a  kind  as  either  to  have  caused  the  actual      Sicnov  i. 
disposition  or  prevented  any  other,  a  Court  of  Equity  will  en-  ^    ^'^"Tf' 
force  the  trust ;  and  apparently  (if  the  principle  is  to  be  re-  other  grounds 
stricted)  for  this  reason,  that  the  non-compliance  with  the  pro-  public  policy 
visions  of  the  statute  was  not  the  result  of  any  immediate  sug-  ^„Ja|j^id'ia 
gestion  on  the  part  of  the  testator,  but  the  direct  consequence  equity  avoid 

ths  crift. 

cxf  fraud — the  fraud  consisting,  not  in  simply^retaining  property 
designed  for  another,  but  in  instigating  to  that  very  omission 
which  is  afterwards  made  the  pretence  and  foundation  for  a 
gross  violation  of  moral  duty.  We  have  thus,  over  and  above 
the  promise  itself,  the  circumstance  that  the  testator  would  have 
made  a  different  disposition  of  his  property,  had  he  not  been 
prevented  by  the  disponee. 

Then,  if  we  institute  a  parallel  between  such  a  gift  as  that 
just  adverted  to,  and  one  which,  though  in  like  manner  ostensi- 
bly framed  for  individual  benefit,  is  in  reality  intended  for 
charity,  we  shall  find  the  latter  not  only  to  have  been  accom- 
panied with  a  promise  on  the  part  of  the  donee,  but  actually  to 
have  been  occasioned  by  a  circumstance,  difierent  indeed  in 
kind  from  what  we  have  before  had  occasion  to  notice,  yet 
still,  but  for  which,  the  existing  disposition  would  not  have 
been  made.  The  evasion  of  the  Mortmain  Act  is  obviously  a 
plan  so  ready  and  deshrable,  an  object  so  absolutely  requisite 
for  eflfectuating  the  testator's  intention,  and  the  difficulty  of 
divining  any  other  motive  for  the  course  pursued  is  so  great, 
that  it  is  almost  impossible  not  to  come  to  the  conclusion  that 
the  secret  trust  must  have  resulted  from  the  circumstance  of 
the  testator  having  yielded  to  the  temptation  which  thus  offered 
itself.  This  is  indeed  a  presumption  of  so  forcible  a  kind  as 
to  amount  to  something  very  like  moral  certainty :  to  what,  ap- 
plied in  a  different  way,  is  termed  necessary  implication — an 
implication  so  strong  that  it  cannot  be  resisted. 

In  reply  to  this  mode  of  reasoning,  it  may  be  urged  in  favor 
of  the  donee's  right  to  keep  the  subject  of  the  gift  for  his  own 
benefit,  that  although,  but  for  the  Mortmain  Act,  he  might  not 
have  been  constituted  the  avowed  object  of  the  testator's 
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Sionov  I.  bounty,  yet  that  with  the  motive  which  led  to  the  gifti  if  un- 
connected with  the  pledge  given,  he,  the  disponee,  haa  nothing 
to  do ;  and  then,  by  retorting  the  argument  used  above,  that  the 
very  existence  of  the  statute  shews  that  such  pledge  could  not 
have  operated  so  powerfully  on  the  mind  of  the  testator  as  in 
the  other  case.  But  this  conclusion  is  a  little  too  wide  for  the 
premises.  True  it  is,  that  the  gift  to  charity  was  prevented  by 
another  cause  than  the  premise  of  the  disponee,  but  it  by  no 
means  follows  from  thence  that,  if  the  testator  had  not  placed 
implicit  reliance  thereon,  he  might  not  have  intrusted  his  pro- 
perty to  some  other  individual,  or  have  withheld  the  gift 
altogether  for  the  benefit  of  his  heir.  Besides,  reverting  to 
the  point  from  which  we  originally  set  out,  that  of  public 
policy,  it  must  be  recollected  that  the  disponee  stands  in  the 
situation  of  particeps  criminis  :  and  it  would  be  rather  strange 
if,  being  originally  a  wrong  doer,  he  should  be  allowed,  by 
superadding  perfidy  to  his  promised  infringement  of  the  law, 
to  draw  personal  advantage  and  emolument  to  himself! 

The  whole  of  this  argument,  however,  in  favor  of  the 
disponee  is  built  up  entirely  on  the  supposition  that  he 
purposes  to  violate  his  engagement.  But  how,  it  may  be 
asked,  is  the  court  to  know  what  his  intentions  in  this 
respect  may  be.  Even  should  he  be  sincere  at  the  time  in 
claiming  the  property  for  himself,  what  security  is  tberethat, 
finding  himself  urged  thereto  by  a  remembrance  of  his  pro* 
mise,  he  may  not  at  some  future  period  render  up  the  sub- 
ject of  his  pledge  to  the  real  objects  of  the  testator's  solicitude* 
In  many,  perhaps  the  majority  of  instances,  the  issue  would 
have  to  remain  in  suspense  during  the  whole  of  the  donee's 
lifetime.  Is  then  the  policy  of  the  law  thus  to  be  at  the 
caprice  of  individuals,  and  to  be  maintained  only  by  a  con- 
tinued violation  of  moral  principle  ?  Surely,  if  the  statute  of 
Charles  is  to  have  any  exceptions,  there  can  be  none  so  justi- 
fiable or  proper  as  in  those  cases,  which  lay  open  a  series  of 
flraud  from  beginning  to  end. 


Ezaminauon 
of  the 


We  now  pass  to  the  cases,  which  the  foregoing  observations 
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will  have  relieved  from  much  of  the  intricacy  that  would  have  Sccnoir  i. 

attended  them^  had  it  been  necessary  to  discuss  minutely  as  we  *^""^>r"""^ 
go  on  the  points  which  have  been  there  treated  of. 

It  has  been  remarked  upon  more  than  one  occasion,  that  the  Decisions  upon 

courts  have  frequently  had  recourse  to  resolutions  upon  the  ***®  ^'^R^^  *^** 

,      *  "^  *^  resorted  to  as 

Popish  acts,  in  order  to  assist  their  determinations  upon  the  authorities. 
Statute  of  Mortmain.  Such  has  been  the  case  in  the  present 
instance :  though,  as  little  else  than  the  names  of  the  authorities 
are  given,  they  could  only  be  cited  for  the  purpose  of  corrobora- 
ting the  general  principle,  which  establishes  that  a  discovery  of 
a  secret  trust  may  be  compelled ;  were  it  not  for  an  observation 
of  Lord  Northington,  from  which  it  may  be  inferred  that  the 
policy  of  the  law  with  respect  to  those  acts  could  not  by  any 
means  be  evaded,  and  that  a  promise,  however  slight,  was  suf- 
ficient to  wrest  the  property  out  of  the  hands  of  the  donee. 
See  Unitt  v.  Bartlett  and  Panton  v.  Lorran  or  Lorraine  cited 
1  Cox,  17,  &  1  Eden,  510.  Also  for  Lord  Northington's 
remark,  ib,  p.  20  &  514. 

The  principle  of  compelling  discovery  was  first  applied  upon  Case  of  Adlin;- 
the  suggestion  of  a  charitable  trust  in  the  case  of  AdUngton  v.  ^ridinK^that  a 
Cann^  which  was  twice  before  Lord  Hardwicke.     The  bill  there   ?)®*  ^^^^^ 

Sututoof 

charged  that  the  devise  was  made  to  the  defendants  for  charitable  Frauds  to  a  bill 

purposes ;  that  there  was  some  secret  or  personal  trust,  or  some  I^^traf  t^for 

other  declaration  of  that  trust,  not  in  writing ;  and  that  they  had  g^fg"^^.  ^^^^' 

begun  a  building  for  an  hospital  with  the  testators'  estate.     The  that  the  charges 

must  be  fully 

defendants  pleaded  to  so  much  of  the  bill  as  sought  a  discovery  answered. 
of  the  alleged  trust ;  at  the  same  time  setting  forth,  by  way  of 
answer,  a  paper  writing  purporting  to  be  rules  and  requests 
touching  the  will,  and  in  which  the  testator  referred  to  another 
paper  giving  fuller  directions,  but  which  could  not  be  found* 
The  case  coming  before  Lord  Hardwicke  in  this  stage  of  the 
proceedings,  his  Lordship  ordered  the  plea  to  stand  for  an 
answer,  with  liberty  to  except,  and  saving  to  the  defendants 
the  benefit  of  the  plea  till  the  hearing ;  Barnard,  Cha.  Ca.  130 ; 
S.  C.  3  Atk.  140 — 144-.  From  the  answer  afterwards  put  in 
to  the  whole  bill  nothing  further  was  elicited,  the  defendants 
denying  that  the  testator,  to  their  knowledge,  had  ever  signified 

F  f2 
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SBcnoii  I.  to  them  in  any  kind  of  writing  his  design  of  settling  the  estate 
ij^^Jj^jTnot  ^  charitable  uses.  Under  these  circumstances,  his  Lordship  at 
F^J™*^  the  hearing  considered  the  case  as  falling  within  the  Statute  of 
IMiper  to  which  Frauds  ;  and  therefore,  although  he  would  have  retained  the  IhU 
^1^.  to  give  the  plaintiff  an  opportunity  of  trying  her  right  at  law,  yet 

as  that  was  declined,  he  dismissed  the  bill ;  3  Atk.  149 — 155. 
Lord  EMon'f  With  reference  to  the  course  pursued  in  this  instance.  Lord 
JJI^c^^"^"  Eldon,  after  noticing  the  fact  of  the  defendants  having  pleaded 
the  statute,  makes  the  following  observations:  **  That  must  have 
been  allowed  to  be  a  good  plea  ;  unless  the  Lord  Chancellor 
could  have  said,  though  they  plead  the  statute,  yet,  if  they 
answer  admitting  the  trust,  it  would  be  fit  to  discuss  at  the 
hearing,  whether  he  would  not  give  the  heir  the  benefit  of  the 
resulting  trust.  Otherwise  he  would  have  allowed  the  plea  at 
once ;  for  they  would  except ;  because  there  was  no  answer  to 
the  charge,  that  the  defendants  knew  the  secret  trust,  &c 
They  must  have  answered  those  exceptions,  I  think,  upon  the 
subsequent  cases.  When  the  cause  came  on  again,  the  plea, 
the  benefit  of  which  was  saved  to  the  hearing,  was  certainly 
beneficial ;  for  it  alleged,  that,  if  there  was  nothing  more  in  the 
case  than  a  will  expressing  no  trust,  and  a  paper  that  could 
not  be  read,  and  no  admission  of  the  trust  by  the  defendants, 
there  was  nothing  in  the  cause  applying  to  the  conscience  of 
the  defendants,  or  raising  the  argument  upon  the  policy  of  the 
law,  or  in  favor  of  the  heir ;  that  if  the  intention  cannot  be 
effectuated  according  to  law,  he  shall  take  the  estate  upon  the 
ground,  that  it  is  not  effectually  disposed  of.  In  a  subsequent 
case"  {Att.  Gen.  v.  DuplenHs^  Park.  144,)  "Sir  Thomas 
Parker,  who  must  have  known  AdUngton  v.  Cann^  took  upon 
himself  to  examine  it ;  and  when  it  was  very  material  to  be 
accurate  upon  it ;  and  he  says  expressly.  Lord  Hardwicke  com- 
pelled the  defendants  to  answer.  If  so,  we  see  in  a  subsequent 
case  how  Sir  Thomas  Sewell,  no  mean  authority,  a  judge  very 
able  and  conversant  in  equity  cases,  understood  it ;  and  this 
appears  also  to  be  the  history  of  AdlingUm  v.  Cann,  by  a  note 
of  Serjeant  Hill ;"  6  Ves.  67. 
We  will  for  the  present  drop  the  case  before  Sir  Thomas 
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Sewell,  and  proceed  to  inquire  what  information  is  afforded  on      Section  i. 

the  subject  by  previous  decisions.     About  two  years  after  Ad-  ^    '^Ts- 

Hngtan  v.  Cann  was  disposed  of  there  arose  another  case,  but  too  v.  Pelham. 

whether  before  Lord  Hardwicke,  or  the  then  Master  of  the 

Rolls,  Sir  Wm.  Fortescue,  is  not  stated.     A  bill  was  brought 

to  discover  a  secret  trust,  the  answer  to  which  declared  that  it 

was  not  for  the  plaintiff's  benefit.     On  exceptions  this  was  held 

insufficient,  for  the  defendant  made  himself  judge  of  the  title, 

and  it  was  said  per  curiam  that  it  might  perhaps  be  a  trust  for 

charity;  Newton  v.  Pelham,  cited  1  Cox,  19  &  1  Eden,  514. 

This  determination  evidently  goes  no  further  than  to  support 

the  general  right  to  a  discovery,  on  which  account  it  is  of  very 

minor  importance. 

Passing  to  the  time  of  Lord  Northington  we  find,  in  the  first  Cwe  of  Ed- 
case  which  seems  to  have  been  brought  under  his  notice,  the 
fisu^ts  to  have  been  these :  A  testatrix  by*  a  codicil  to  her  will 
devised  certain  fireehold  premises  to  her  two  nieces  jointly ;  some 
time  after  the  execution  of  which,  a  memorandum  was  read  to 
them  in  the  presence  of  the  testatrix,  purporting  to  be  a  pro- 
nuse  on  their  parts  to  convey  the  premises  to  a  particular  cor- 
poration, upon  certain  charitable  trusts.  In  their  answer,  they 
stated  their  belief  that,  when  the  memorandum  was  read,  the 
testatrix  intended  to  leave  it  at  their  option,  either  to  keep  the 
premises  or  convey  the  same  to  charitable  uses,  by  reason  not 
only  of  the  indifference  of  her  behaviour  on  that  occasion,  but 
also  because  she  did  not  require  them  to  sign  the  memorandum, 
or  accept  the  trusts.  It  is  stated  however  in  the  report  of  the 
case  to  have  been  proved,  that  the  one  promised  to  do  whatever 
her  aunt  thought  proper,  and  that  the  other  remained  silent ; 
and  this  is  corroborated  by  other  parts  of  the  answer.  It 
would  appear,  that  after  the  testatrix's  death  they  both  signed 
the  memorandum;  that  subsequently  also  a  conveyance  was 
executed  by  them  to  the  corporation ;  and  that  by  another  deed, 
which  recited  that,  in  pursuance  of  a  promise  which  they  had 
made  to  their  late  aunt,  they  had  by  an  indenture  of  even  date 
conveyed  the  premises  to  the  corporation,  it  was  declared  that 
the  premises  were  conveyed  upon  the  trusts  mentioned  in  that 
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Sectiok  I.  indenture^  which  were  the  same  as  those  comprised  in  the  me- 
morandum. By  the  answer,  they  admitted  that  the  indenture 
was  executed  jpar^fy  in  pursuance  of  their  promue  to  the  auni, 
and  partly  as  an  act  of  bounty ;  but  they  submitted^  that  as  the 
promise  made  by  the  memorandam  was  only  a  verbal  pronuse, 
they  might  have  enjoyed  the  premises  for  their  own  benefit 
They  nowhere,  however,  expressly  insisted  upon  the  statute^ 
We  have  no  other  note  of  the  judgment  in  this  case  than 
a  short  statement  of  the  point  determined,  which  was,  that 
as  the  nieces  took  the  estate  on  promise,  the  devise  was  vend ; 
Edwards  v.  Pike,  Reg.  Lib.  1758,  A.  fol.  414,  reported,  1 
Eden,  267;  S.  C.  cited  1  Cox,  17.  This  is  apparently  the 
same  case  as  that,  which,  under  the  name  of  Byle  v.  JSd> 
wards,  is  shortly  alluded  to  in  6  Ves.  61.  Looking  to  the 
facts  and  circumstances  disclosed  in  the  Register's  Book,  it 
must  be  obvious  that  the  decision  can  stand  in  no  need  of  com- 
ment. 

The  next  and  only  other  case,  which  seems  to  have  come  be- 
fore Lord  Northington,  was  as  follows:  A  testator  devised  all 
his  real  estates,  subject  to  certain  charges,  to  three  persons  and 
the  heirs  of  the  survivor,  and  bequeathed  all  his  personal  estate 
to  one  of  them,  whom  he  made  his  executor.  It  was  discovered 
that  the  testator  by  an  instrument  bearing  even  date  with  his 
will,  and  attested  by  two  witnesses  only,  (after  taking  notice  of 
the  statute  of  Mortmain,)  requested  his  executor  to  lay  out  the 
surplus  of  his  personal  estate  in  the  purchase  of  houses  and 
land  for  erecting  a  school ;  and  also  requested  his  trustees  to 
settle  his  real  estates  to  the  same  uses.  The  surviving  trustee 
by  his  answer  admitted  the  instrument  as  set  forth  in  the  biU, 
and  submitted  the  construction  and  efiect  of  it,  and  of  the 
intention  of  the  testator  as  expressed  therein,  to  the  judgment 
of  the  court.  He  further  submitted,  that  as  the  will  was  duly 
executed  and  attested,  and  as  the  estate  and  premises  were  ab- 
solutely devised  without  any  charitable  use  or  trust  appearing 
on  the  will,  either  expressed  or  implied,  he  vras  then,  as 
surviving  devisee,  entitled  to  the  same  to  hold  to  him  and  lua 
heirs  for  ever. 
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Here,  of  coarse,  there  was  nothing  to  prevent  the  paper-      SEcnoK  l 
writing  operating  upon  the  personal  property,  and  we  are     *^""^v^"""^ 
therefore  not  surprised  to  find  the  bequest  of  that  declared 
void,  since  it  was  directed  to  be   laid  out  contrary  to  the 
Mortmain  act.     See    PrUchard  v.   Jrbauin,  3  Russ.  456. 
As  respects  the  real  estate,  the  case  of  AdlingUm  v.  Cann 
was  naturally  pressed  upon  the  learned  Judge's  attention. 
His  Lordship  however  attempted  to   distinguish  that  case  Attonpted  to 
from  the  one  before  him.     He  observed,  that  there  the  will  ed  from°^^* 
and  the    paper    declaring  the  trust  were  executed  at  dif-  ^^''^' 
ferent  times,  and  therefore  there  was  more  room  to  say  it 
required  the  solemnities  of  the  Statute  of  Frauds;  but  that 
in  the  case  mider  consideration  the  execution  of  the  will 
and  of  the  trust  were  at  the  same  time,  and  the  declaration 
of  trust  incorporated  into  the  creation  of  the  estate.      He  Lord  Nonh- 

ington*!  open 

afterwards  went  on,  however,  to  express  an  opinion  directly  avowal  of  hit 
at  vmance  with  Adlington  v.  Cann;  for  ;he  added  that  he  ^tionto^Stt 
would  speak  openly,  and  declare  his  opinion  generally,  that  ^*^* 
a  writing  signed  by  the  party  having  power  to  make  the  trust, 
and  declaring  a  trust  upon  the  will   w&s  good,  though  such 
writing  should  not  be  attested  by  three  witnesses,  according  to 
the  solemnities  of  the  Statute  of  Frauds  ;  Boson  v.  Stathamf 
I  Eden,  508;  S.  C.  1  Cox,  16. 

The  extra-judicial  opinion  delivered  in  this  case  by  Lord  Obiemoioii* 
Northington,  contrary  to  that  which  in  Adlington  v.  Cann  as- 
sumed  the  form  of  a  dehberate  determination  of  Lord  Hard- 
wicke,  appears  by  some  singular  chance  to  have  escaped  ani- 
madversion. The  case  itself  may  be  generally  seen  cited  as  a 
subsisting  authority,  without  any  qualifying  remark.  At  the  same 
time,  it  must  not  be  supposed  that  Lord  Hardwicke's  decision 
is  in  the  least  degree  shaken  by  the  dictum  in  question :  on  the 
contrary,  it  has  been  frequently  recognised  and  approved  of; 
See  int.  oL  6  Ves.  67  and  9  Ves.  519.  There  is  one  observa- 
tion  arising  out  of  the  mode  in  which  Lord  Northington  has 
thought  proper  to  support  his  judgment,  which  is  that,  by  thus 
hazarding  an  opinion  so  little  defensible,  he  has  himself 
contributed  to  throw  a  doubt  upon  the  point  actually  deter- 
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Section  i.  mined  in  the  case,  and  prompted  a  disposition  perhaps  to  re- 
ject its  authority  altogether. 

When  we  come  to  look  at  the  distinction,  drawn  by  his 
Lordship  between  the  two  cases,  upon  its  own  merits,  we 
find  it  not  very  easy  to  discover  in  what  he  meant  it  to  consist 
The  most  probable,  if  not  the  only  conjecture  seems  to  be,  that 
he  intended  to  say  there  was  a  great  difierence  between  a  gift, 
which  from  the  first  the  testator  had  shewn  (however  informally) 
not  to  have  been  designed  as  a  beneficial  one,  and  a  gift  which,  if 
the  testator  had  died  in  the  intermediate  time  between  the  date 
of  the  will  and  that  of  the  unattested  or  unduly  attested  paper, 
must  clearly  have  taken  efiect  in  favor  of  the  donee.  Then, 
even  after  the  memorandum  has  come  into  existence,  and 
although  the  testator  should  expressly  declare  that  he  all  along 
had  a  charitable  purpose  in  view,  there  are  no  means  of  ascer- 
taining whether  the  donee  in  the  outset  was  not  really  intended 
to  take  beneficially ;  since  we  have  nothing  but  the  testator's 
word  some  time  afterwards  to  the  contrary.  The  charitable 
design  might  have  been  an  after-thought:  so  that,  at  all 
events,  the  memorandum  has  greatly  the  appearance  of  opera- 
ting as  a  revocation,  placed  on  which  footing,  it  would  of 
course  be  ineffectual.  But  when  the  will  and  memoran- 
dum are  parts  of  the  same  transaction,  no  doubt  of  this 
kind  can  exist.  The  testator's  intention  is  manifest  firom 
the  beginning;  and,  to  use  Lord Northington's  own  words,  the 
declaration  of  trust  is  incorporated  into  the  creation  of  the 
estate.  Here  therefore  there  is  nothing  like  a  revocation  con- 
templated, and  the  whole  matter  must  be  regarded  in  another 
light. 

The  writer  has  thus  endeavoured  to  explain  the  grounds 
of  Lord  Northington's  judgment;  although  the  student  will 
scarcely  require  to  be  told,  that  the  distinction  is  after  all  ex- 
tremely fancifiil,  and  cannot  be  sustained  at  the  present  day. 
But  though  the  reasons  advanced  in  support  of  the  adjudica- 
tion should  be  such  as  cannot  be  approved  of,  it  does  not  ne- 
cessarily follow  that  the  decision  itself  is  wrong,  and  we  shall 
presently  have  occasion  to  connect  this  case  with  the  one 
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already  referred    to    as    having    come    before    Sir  Thomas      Ssonoin. 
Sewell.  *^     >«^— ' 

Previously  to  our  doing  so  however,  we  may  shortly  allude  Case  of  Martin 
to  a  case  which  seems  to  have  been  determined  by  Lord  Cam- 
den. It  is  just  mentioned  in  the  arguments  upon  Mucklestan 
▼•  Braum,  in  conjunction  with  Byle  v.  Edwards^  supposed  to 
be  identical  as  previously  intimated  with  Edwards  v.  Pike, 
which  is  reported  both  by  Mr.  Eden  and  Mr.  Cox.  After  a 
representation  that  in  the  latter  case  a  secret  trust  for  charity 
was  held  void,  it  is  merely  added,  *'  and  there  was  another  case 
Martin  v.  Hutton**'  To  this  is  appended  the  following  note : 
•'  In  chancery  before  Lord  Camden,  Nov.  1766."  See  6  Ves. 
61*  and  n.  b.  Upon  searching  the  Register's  book,  the  writer, 
although  he  found  traces  of  such  a  cause,  was  unable  to  dis- 
cover the  order  or  decree  in  question,  and  he  did  not  think  the 
case  of  sufficient  importance  to  have  recourse  to  the  Minute 
Book. 

The  chronological  arrangement  we  have  pursued,  therefore.  Case  of  Bishop 
now  brings  us  to  the  decision  of  Sir  Thomas  Sewell.  The 
fiu^ts  upon  which  that  decision  proceeded  are  as  follows : — ^A 
testator  having,  by  a  will  duly  attested,  given  his  real  and  per- 
sonal property  to  two  persons,  one  of  them  his  nephew,  on  the 
same  day  that  he  executed  the  will,  as  appears  by  the  dates, 
wrote  out  and  signed  a  memorandum  in  which  he  developed 
the  purpose  of  the  gift  to  them.  Upon  the  testator's  death  a 
bill  was  filed  on  behalf  of  his  infant  heir  alleging  a  secret  trust, 
which  the  defendants  seem  at  first  to  have  avoided  answering 
fully ;  but,  on  exceptions  taken,  they  put  in  a  second  answer  in 
which  they  set  forth  the  memorandum  at  length.  Previously 
to  this  however,  and  when  admitting  the  giil  to  them,  they  in- 
sisted on  the  validity  of  the  will  and  of  all  benefit  thereby  in- 
tended for  them.  They  then  went  on  to  state  the  fact  of  their 
having  in  their  possession  a  memorandum,  which  they  believed  • 
to  be  wholly  in  the  testator's  hand-writing,  and  to  be  signed  by 
him. 

The  document  referred  to,  or  at  least  the  greater  part  of  it, 
was  in  these  terms : — **  Whereas  by  my  last  will  and  testament. 
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SicTioii  I.     bearing  date  the  S3rd  of  February  1768,  I  have  given  be- 
^^'^'yZ^    queathed  and  devised  to  the  Honorable  Thomas  TalboL  aad 

CaM  of  Bishop    ^ 

T.Talbot  con-    to  my  nephew  Henry  Bishop,  son  of  my  brother  Richard 

Bishop  deceased,  all  the  interest  right  and  title,  which  I  hati 
in  an  estate  at  Upper  Braiies  in  the  county  of  Warwick,  wUdi 
I  possessed  in  coi\junction  with  my  brother  William  Biahoii, 
lately  deceased :  my  share  in  the  said  estate  being  six  parts  in 
ten,  and  his  share  only  four  parts  in  ten,  as  in  an  indentun 
signed  and  sealed  by  us  it  doth  more  folly  appear,  and  also  by 
the  past  accounts  signed  by  us.  And  whereas  I  have  in  my  afixe- 
said  last  will  and  testament  given  bequeathed  and  devised 
unto  the  said  the  Honorable  Thomas  Talbot  of  Long  Biidi 
in  Staffordshire,  and  Henry  Bishop,  my  nephew,  all  that  nj 
estate  at  Grimsthorpe  in  the  county  of  Lincoln,  and  all  liglil 
title  and  property  I  have  therein,  to  have  and  to  hold  the  said 
estates  to  the  sole  use  and  behoof  of  them  their  executors  and 
assignees  for  ever ;  and  moreover  have  made  them  residoavy 
legatees  to  the  rest  of  my  goods  and  chattels,  and  to  the  rest  of 
my  estate  whatsoever  and  wheresoever.  Now  this  is  to  declare 
and  I  do  hereby  declare  to  the  Honorable  Thomas  Talbot  and 
my  nephew  Henry  Bishop  aforesaid,  executors  of  my  last  wiU 
and  testament,  the  true  intent  and  meaning  thereof,  otar.,  that  I 
have  given  bequeathed  and  devised  my  estates,  both  real  and 
personal,  and  all  the  profits  arising  thereirom  to  them  my  sud 
executors,  only  in  trust  for  the  purposes  I  shall  here  spedfy : 
First,  that  the  said  Honorable  Thomas  Talbot  and  my  nephew 
Henry  Bishop  shall,  out  of  the  rents  and  profits  of  my  said 
estates,  provide  that  six  masses  weekly  or  quotidian  be  oflfered 
throughout  the  year  for  the  intention  (a)  of  the  donor,  allowing 
the  priests  that  offer  the  same  a  retribution  of  £4  per  annum 
for  each  weekly  mass.  And  my  will  and  intention  is,  that  my 
nephew  Henry  Bishop  shall,  if  he  chooses  it,  undertake  the 
obligation  of  two  of  those  weekly  masses,  and  have  the  retribu- 
tion assigned :  the  other  four  to  be  disposed  of  and  ordered 
to  such  persons  as  the  Honosable  Thomas  Talbot  shall  ^p- 

(a)  Sic.  in  Reg.  Lib.,  both  in  the  decree  and  in  the  order  on  forUier 
directions. 
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point     My  meaning  also  and  intention  of  that  my  last  will  and     Sxctiok  i. 
testament  is,  that  what  remains  of  the  rents  and,  proi^ts  of  my     ^     v      ' 
said  estates,  whether  real  or  personal,  (after  this  allowance  of 
die  weekly  obligations  above  mentioned,  and  the  payments  of 
iny  debts  funeral  charges  and  legacies  left  by  my  last  will,) 
shall  be  distributed  and  given  yearly  to  the  poor,  at  the  discre- 
lioD  of  the  Honorable  Thomas  Talbot,  to  feed  the  hungry, 
ghfe  drink  to  the  thirsty,  clothe  the  naked,  comfort  the  sick; 
regard  being  had,  in  the  first  place,  to  such  poor  relations  of  my 
miele  Henry  Harnage  deceased,  and  my  own,  as  may  happen 
to  want  such  necessaries.     But,  if  it  should  happen  that  any 
one  of  the  sons  of  my  nephew  Francis  Bishop,  deceased,  should 
in  time  to  come  take  holy  orders,  and  serve  the  mission  in 
England,  or  some  of  the  English  nunneries  abroad,  then  the 
meaning  of  my  will  is,  that  what  I  have  hereby  assigned  to  be 
given  for  the  poor  shall,  for  the  future,  be  given  to  such  of  my 
nefiiew  Francis  Bishop's  sons  as  shall  serve  the  mission  as 
aforesaid  during  his  life,  and  afterwards  to  the  poor  for  ever. 
And  my  will  is,  that  such  of  my  nephew  Francis  Bishop's 
sons,  as  shall  take  holy  orders  and  serve  the  mission  as  afore- 
said, riiall  have  as  many  of  the  weekly  obligations  above  men- 
tioned>  with  the  yearly  retribution,  as  he  chooses." — Then,  after 
aUoding  to  his  manuscripts  and  papers,  and  also  to  his  title 
deeds,  he  gives  some  trifling  legacies,  and  among  the  rest  his 
gold  cross  to  his  nephew  Henry  Bishop,  and  his  chalice  to  the 
Honorable  Mr.  Talbot. 

The  defendants  next  proceeded  to  state  their  belief,  that  the 
messuages  in  the  will  mentioned  were  not  devised  upon  secret 
trust,  or  for  any  charitable  uses,  or  that  the  same  were  to  be 
subject  to  any  other  disposition,  or  the  rents  and  profits  of  the 
premises  to  be  paid  otherwise,  tlian  in  the  will  and  the  said 
memorandum  are  mentioned.  And  with  respect  to  the  said 
memorandum,  audits  operation  and  effect,  they  submitted  the 
same  to  the  judgment  of  the  court.  Reg.  Lib.  1772,  A.  fol.  138. 

The  decree,  which  bears  date  the  1st  February  1773,  merely  Decree  pro- 
directed  the  taking  of  the  accounts.  By  the  order  however  g^'jb^^ 
on  fordier  directions,  dated  the  27th  June  1 774,  it  is  declared   Sewell  therein. 
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Section  i.      ^^^^  ^^^  devise  of  the  testator's  six-tenth  parts  of  his  estate  at 

^^— NT""^     Upper  Brailes  in  the  county  of  Warwick,  and  also  of  his  ml 

estate  at  Grimsthorpe  in  the  county  of  Lincoln,  to  trustees, 

subject  as  therein  mentioned,  is  to  be  considered  as  a  resulting 

trust  for  the  benefit  of  the  plaintiff,  the  infant,  the  heir^-lsw 

of  the  testator.     Reg.  Lib.  1773,  A.  fol.  687,  b. 

Views  nip-  Having  thus  seen  the  general  result  of  the  case,  we  have 

r*^  tok***^h    ^"'y  *^  '^^^  *^  *^®  grounds,  so  far  as  they  can  be  ascertained, 

him.  upon  which  Sir  Thomas   Sewell  rested  his  judgment    In 

Muckleston  v.  Broton,  he  is  represented  by  counsel  argumido 
as  saying,  **  he  did  not  think  the  principal  matter  would  be  tiie 
validity  of  the  paper-writing :  the  question  was,  what  would  be 
the  effect  of  the  answer,  supposing  there  was  no  paper:  ad- 
mitting there  was  no  trust  for  charitable  purposes,  except  what 
was  mentioned  in  the  answer,  this  is  a  sort  of  disclaimer  upon 
their  part ;  and  the  question  is,  who  shall  have  it?**  The  Blas- 
ter of  the  Roll's  judgment  was  also  alluded  to  by  Lord  Eldoa 
in  the  same  case.  After  mentioning  the  paper-writing,  he  nji, 
— "  Sir  Thomas  Sewell  went  a  great  length  upon  that  I  con- 
fess. If  he  had  said,  the  law  would  authorize  him  to  hold  tbit 
a  sufficient  denotation  of  an  intention,  that  the  devisees  should 
be  trustees,  the  difficulty  would  be,  how  he  came  to  read  tbit 
memorandum.  But  he  took  it  in  another  way ;  that,  as  tbej 
set  forth  the  memorandum,  they  admitted  the  purpose  of  the 
testator ;  and  put  it,  not  upon  the  effect  of  the  memorandiBi 
vi  Slid,  if  I  may  so  express  it,  but  as  taken  as  their  admisnoo. 
I  doubt  whetlier  that  is  quite  correct  reasoning :  but  still  k 
furnishes  an  authority ;  for  Sir  Thomas  Sewell  might  be  wro^g 
in  the  fact,  that  that  was  an  admission,  but  his  opinion  is  an 
authority  in  point  of  law  that,  if  there  was  an  admission,  be 
would  execute  the  trust  Then  it  comes  to  this ;  that  the  doc- 
trine of  the  court  is,  that  the  defendant  shall  answer  in  such  a 
case ;  and  if  he  answers  in  the  affirmative,  there  is  a  resulting 
trust  for  the  heir;**  Bishop  v.  Talbot,  cited  6  Ves.  61,  68. 
How  benefit  of  His  Lordship  probably,  when  he  made  these  remarks,  was 
obudMdiD  cue  ^^^  aware  of  the  particular  terms  in  which  the  answer  was 
of  parol  agree*    couched.     Before  adverting  to  these,  it  may  be  well  just  to 
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l^ance  at  the  state  of  the  law  on  a  kindred  subject,  that  of  parol      Sbctiom  x. 

agreements.    With  respect  to  an  agreement  of  this  description,     ^^     ^'^"T^f 

it  seems  to  be  tolerably  settled  that  a  defendant,  although  he  feet  of  not  in- 

may  protect  himself  by  a  plea  properly  supported,  (as  to  which    **    ^    *'^°* 

see  Whitchurch  v.  Bevis,  2  B.  C.  C.  559,)  is  not  obliged  to 

resort  to  that  mode  of  defence,  but  may  have  all  the  same  benefit 

by  insisting  upon  the  statute  in  his  answer ;  Cooth  v.  Jackson, 

6  Ves.  37.     If,  however,  he  admits  the  agreement  as  stated  in 

the  bill,  without  at  the  same  time  claiming  the  benefit  of  the  act, 

performance  of  the  agreement  will  be  decreed  against  him,  on 

the  ground  that,  if  he  says  nothing  respecting  the  statute,  he 

must  be  taken  to  renounce  the  advantage  of  it ;  Cooth  v.  Jack- 

mm,  ut  sup. ;  Spurrier  v.  Fitzgerald,  6  Ves.  548.     See  on  this 

■object  Mitf.  Plead.  (4th  edit.)  p.  265,  et  seq.  and  I  Evans' 

Stat  215,  n.  13. 

But  while  calling  to  our  aid  cases  of  this  sort,  we  must  not  Distinctioii  be- 

^      ^  tween  cases  of 

lose  sight  of  the  fact,  that  there  is  a  wide  difference  between  a  that  son,  and 

party  resisting  the  performance  of  an  agreement,  with  which  he  tbe only  feature 

has  been  mixed  up  firom  the  first,  and  a  party  claiming  a  benefit  *^^  i^^tend^ 

given  him  by  will,  in  opposition  to  an  illegal  trust,  of  which  he  ed  whh  fraud. 

was  ignorant  until  after  the  testator's  death.     In  the  cases 

neferred  to  it  may  be  right,  that  a  bare  admission  of  the  existence 

even  of  an  agreement,  if  unaccompanied  with  a  reference  to  the 

alatate,  should  give  the  court  a  hold  upon  the  defendant's  con- 

arience;  but  in  the  principal  case  that  could  not  be  done  without 

going  greater  lengths  than  seem  to  be  warranted.     It  is  for  this 

reason  that  Lord  Eldon  appeared  disposed  to  quarrel  with  Sir 

Thomas  Sewell's  judgment,  conceiving  it  to  have  given  to  an 

admission,  confined  to  the  fact  of  a  paper  having  been  discovered 

in  the  band-writing  of  the  testator,  the  same  force  and  efiect  as 

an  acknowledgment  or  recognition  of  the  trust :  the  one  going 

merely  to  the  existence  of  the  memorandum  itself,  the  other  to 

the  subsisting  nature  of  the  trust  which  that  memorandum  was 

designed  to  create. 

Let  us  now  look  to  the  general  character  of  the  answer  put  Observations 
in  by  the  defendants  in  Bishop  v.  Talbot.    They  first,  it  will  natora  of  the 

be  recollected^  insist  on  the  validity  of  the  will,  and  of  all  bene-  ^l^op  v!  Tal- 
bot. 
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fit  thereby  intended  for  them.  Then,  after  setting  forth  the 
memorandum^  they  express  their  belief  that  the  premises  woe 
not  devised  upon  secret  trust,  or  for  any  charitable  uses,  nor  were 
to  be  subject  to  any  other  disposition,  nor  the  rents  and  profiti 
to  be  paid  otherwise,  than  in  the  will  and  the  memorandmm  are 
mentioned.  And  lastly,  they  submit  the  memorandum,  and  its 
operation,  and  effect  to  the  judgment  of  the  court* 

In  no  part  of  their  answer,  it  will  be  perceived,  do  they  refer 
to  the  statute ;  for,  though  they  insist  on  the  validity  of  the  will 
and  the  benefit  thereby  intended  for  them,  that  does  not  neces*> 
sarily  point  to  the  act,  nor  indeed  can  it  be  positively  said,  iS 
equivocal  are  the  expressions,  that  anything  more  was  ipeantto 
be  asserted  than  a  claim  to  the  legal  estate.  The  next  thing 
to  be  looked  to  is  the  statement  of  their  belief  that  the  premiiei 
were  not  devised  upon  secret  trust  or  for  any  charitable  puv 
poses,  &c.,  other  than  in  the  will  and  memorandum  are  men- 
tioned, a  statement  which  seems  to  contain  a  negative  pregnant; 
for  supposing  the  interrogatory  to  have  been  pointed  to  the  ex- 
istence of  a  secret  trust,  the  answer  denying  any  such  trust,  ex- 
cept what  was  contained  in  the  will  and  memorandum,  imidio 
an  acknowledgment  that  some  eSect  was  produced  by  the 
latter.  Such  an  answer  would  be  clearly  open  to  exertion; 
but  whether,  as  the  plaintiff  omitted  to  adopt  that  course,  there 
was  a  sufficient  admission  for  the  court  to  act  upon  is  perhaps 
questionable.  Should  the  admission  be  good  for  anythiqg 
however,  then  the  circumstance  of  the  defendants  previously 
insisting  on  the  validity  of  the  will  and  all  benefit  desjgmd 
them,  let  it  be  viewed  how  it  may,  could  not  in  any  way  coimler* 
vail  the  force  of  that  admission ;  since  the  latter  would  be  in 
the  situation  of  an  averment,  which  instead  of  supporting,  n^ 
gatives  the  plea  that  it  accompanies.  The  circumstance  of  the 
memorandum  and  its  effect  being  submitted  to  the  court  of 
course  amounts  to  nothing,  one  way  or  the  other. 

Upon  the  vrhole  it  seems  highly  probable  that  Sir  ThoBiS 
Sewell,  coupling  together  the  absence  of  all  allusion  to  the 
statute  with  the  particular  mode  of  denial  adopted  by  die  de- 
fendants, must  have  considered  the  answer  altogether  as  amoonl- 
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ing  to  an  actual  admission  of  the  trust  on  their  part  Whether  Skctiom  l 
the  facts  justified  this  conclusion  is  another  question.  At  all  ^^-^v^— ' 
erents  it  seems  to  be  clear,  that  he  did  not  put  the  case  quite 
upon  the  footing  which  Lord  Eldon,  in  consequence  of  not 
liaving  the  answer  before  him,  appears  to  have  supposed;  so  that 
an  inference  may  possibly  be  thought  to  arise,  that  had  there 
been  nothing  more  than  the  mere  fact  of  the  agreement  set 
Ibrth  in  the  answer,  a  different  decree  would  have  been  made. 

We  may  now  recur  for  a  few  moments  to  the  case  of  Boson  Recurrence  to 

tQG  Cftflfi  Of 

▼•  Statham.     It  is  to  be  observed  that  if  Bishop  v.  Talbot  were  Boson  v. 

conrectly  stated  in  Vesey,  the  two  cases  would  not  be  distin-  ^**"**™- 

guisbable :  and  had  it  been  so,  a  contrast  of  the  different  ways, 

in  which  they  were  treated,  would  not  be  a  little  singular.     As 

it  18,  the  case  of  Bishop  v.  Talbot  shews  most  clearly  that  the  The  distinction 

distinction,  taken  by  Lord  Northington  between  a  memorandum  ^^J;  urd 

written  on  the  same  day  that  the  will  is  executed  and  one  ^°^^!*S°^t° 

-^  proved  to  be 

coming  into  existence  afterwards,  cannot  be  sustained.  Nothing  unfounded  by 
of  the  kind  seems  to  have  been  so  much  as  hinted  at  by  Sir  bot. 
Thomas  Sewell,  which  there  can  be  little  doubt  it  would  have 
been,  had  there  been  the  slightest  foundation  for  its  support. 
Besides  there  is  every  probability  that  the  Master  of  the  Rolls 
was  fully  cognizant  of  Boson  v.  Statham,  as  he  had  been  him- 
self counsel  in  the  cause. 

There  is  one  other  remark  upon  this  case,  founded  on  the  Effect  of  ad- 
admission  of  the  memorandum  as  an  existing  paper,  which  it  utencl  of  an^' 
may  be  remembered  is  contained  in  the  defendant's  answer,  'inattested  pa- 

^  per  as  matter 

That  admission  may  certainly  be  assumed  to  have  extended  no  of  fact,  where 
fiiither,  and  not  to  have  amounted  to  a  recognition  of  the  trust,  nied  with  a 
But  although  of  this  qualified  kind,  it  seems  to  have  been  unac-  Jhi^utatTof 
companied  with  any  express  claim  to  the  benefit  of  the  statute,  frauds. 
This  omission  recals  an  observation  of  Lord  Eldon  in  speaking 
ciAdUngton  v.  Cann.    After  mentioning  that  the  defendants 
had  there  been  compelled  to  answer,  though  they  had  pleaded 
the  statute,  he  says : — "  When  the  cause  came  on  again,  the 
plea,  the  benefit  of  which  was  saved  to  the  hearing,  was  cer- 
tainly beneficial ;  for  it  alleged  that,  if  there  was  nothing  more 
in  the  case  than  a  will  expressing  no  trust,  and  a  paper  that 
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SxcnoN  I.  could  not  be  read,  and  no  admission  of  the  trust  by  the  de- 
^■""^'^"^  fendantSy  there  was  nothing  in  the  cause  applying  to  the  con- 
science of  the  defendants,  or  raising  the  argument  upon  the 
poUcy  of  the  law,  or  in  favor  of  the  heir."  6  Ves.  67.  Bat 
notwithstanding  this  observation,  his  Lordship  almost  imme- 
diately afterwards  goes  on  to  criticise  Sir  Thomas  Sewell*i 
decision,  upon  the  ground  of  his  having,  as  was  supposed, 
given  to  the  act  of  setting  forth  a  memorandum,  which  the  de- 
fendants were  compelled  to  do,  the  same  effect  as  an  admission 
of  the  testator's  purpose,  although  the  claim  to  the  benefit  of 
the  statute  had  there  been  neglected.  If  this  criticism  there- 
fore should  be  well  founded,  nothing  would  have  been  gained 
to  the  defendants  by  reserving  the  benefit  of  the  plea :  their 
answer  alone  would  have  been  equally  advantageous.  Possibly 
Lord  Eldon's  remark  may  have  been  directed,  prospectively  as 
it  were,  to  the  very  case  of  Bishop  v.  Talbot  /  since,  if  the  sup- 
posed mode  of  dealing  with  that  case  were  to  prevail,  a  plea  of 
the  statute,  whether  by  answer  or  not  is  immaterial,  might  be 
productive  of  a  beneficial  effect  In  the  case  of  parol  agree- 
ments, certainly,  we  have  seen  it  to  be  requisite  that  the  act 
should  be  insisted  upon,  in  order  to  secure  its  protection;  but 
the  present  case,  as  was  at  the  same  time  attempted  to  be  shewn, 
can  hardly  be  considered  of  an  analagous  description.  This 
view  of  the  subject  is  supported  by  Boson  v.  Statham,  which, 
so  far  as  it  goes,  may  be  regarded  as  an  authority  against  the 
extension  of  the  principle  to  charity  cases ;  because,  if  a  refer- 
ence to  the  Statute  of  Frauds  were  essential,  it  is  to  be  presumed 
that  Lord  Northington  would  have  noticed  its  omission  in  diat 
case,  especially  as  any  argument  founded  on  the  circumstance 
would  have  tended  materially  to  strengthen  his  judgment  It 
seems  scarcely  necessary  to  add,  that  in  all  future  cases  it  will 
of  course  be  the  most  prudent  plan  to  lay  claim  to  the  benefit 
of  the  statute  in  express  terms. 
Cases  deter-  Passing  fi*om  these  cases,  we  next  find  the  matter  under  the 

roiMd  by  Lord  consideration  of  Lord  Eldon.  In  no  one  instance,  however, 
was  his  Lordship  enabled  to  make  a  final  decree  in  &vor  of  the 
charitable  objects  contemplated,  the  state  of  the  causes  or  the 


Ch.  viii.]  And  Imperfect  Trusts.  449 

want  of  evidence  precluding  that  result  But  notwithstanding  siction  i. 
this  circumstance  his  Lordship's  judgments,  as  usual,  furnish  ^^ — >r-^' 
us  with  much  valuable  information. 

In  the  first  case  of  the  kind  that  came  before  him,  which  Mucklesum  ▼. 
was  almost  immediately  after  his  appointment  to  the  wool-sack  ^"^^ 
the  fiicts  were  shortly  these : — A  testator  had  by  his  will  le 
very  considerable  real  and  personal  estate  to  two  persons,  Gis- 
borne  and  Brown,  whom  he  appointed  his  executors,  and  by 
at  codicil  gave  them  £1000  each.  Frequent  conversations  had 
passed  between  them  and  the  testator  relative  to  the  will,  from 
which  it  appeared  that  the  disposition  so  made  to  them  was 
with  a  view  to  charity.  There  was  however  this  difference  in 
the  statements  of  the  parties  (written  out  by  them  afler  the 
testator's  death :)  the  one.  Brown,  represented  his  understand- 
ing with  the  testator  to  have  been  such  as  would  authorize  the 
appropriation  of  a  third  part  of  the  property  for  his  own  use ; 
while  the  other,  Gisborne,  considered  that  the  testator's  inti- 
mations would  not  countenance  him  at  least  in  retaining  any- 
thing, beyond  perhaps  what  might  be  a  remuneration  for  his 
trouble.  Thus,  if  these  statements  were  both  correct,  it  would 
appear  that  the  testator  intended  a  personal  benefit  to  one  of 
his  trustees,  and  none  to  the  other ;  and  so  the  two  statements 
might  not  directly  contradict  each  other :  but  inasmuch  as  the 
impression  on  the  mind  of  the  trustee,  for  whom  at  all  events  no 
benefit  was  designed,  seems  to  have  been  that  the  whole  pro- 
perty was  to  be  employed  in  charitable  purposes,  he  could 
scarcely  have  considered  himself  justified  in  sanctioning  any 
act  on  the  part  of  his  co-trustee,  which  in  his  opinion  would 
amount  to  a  breach  of  trust.  In  this  view  therefore  there  does 
appear  to  be  some  discrepancy  in  the  representations  of  the 
parties. 

With  reference  to  this  part  of  the  case  Lord  Eldon  made  His  LordBhm's 
the  following  observations: — ''Though  there  is  great  weight  subject  of  va- 
in  the  argument  upon  AdUngton  v.  Cann^  that  if  a  trust  is  JSJ|J2[iiInii?* 
declared,  yet  if  it  is  so  loose  and  uncertain,  how  much  is  for  statements. 
charity,  how  much  for  private  disposition,  that  the  court  cannot 
specifically  what  is  the  subject  upon  which  the  trust  is  to 

a  G 
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attach^  it  is  very  difRcult  I  agree  to  attach  any  trust,  I  am  not 
prepared  to  say  upon  this  letter  alone*'  (Gisbome*s  statement) 
*'  the  court  would  be  at  much  loss,  or  would  feel  much  diffi- 
culty upon  the  statement  of  Brown.  An  intention  is  disclosed 
in  that  letter  not  altogether  consistent  with  the  other ;  but  it  is 
not  to  be  denied,  that  each  of  those  papers  leaves  a  great  deal 
to  be  disposed  of  in  charity,  according  to  the  declarations  of 
the  testator  himself;  and  if  the  declaration  of  trust  reserved 
to  the  defendants  a  power  of  disposing  to  such  charities  as 
they  should  think  proper,  I  am  not  quite  sure  the  heir  has  not 
a,  right  to  call  upon  them  to  say,  whether  they  have  done  so,  or 
mean  to  do  so,  and  how  much  they  mean  to  dispose  of,  and  to 
give  him  the  rest.  It  is  a  fair  subject  of  argument,  whether  Gis- 
bome*s  apprehension  of  the  testator's  meaning  would  bind  the 
court ;  or  whether  the  court  would  not  say,  from  the  appre- 
hension of  the  testator  as  to  the  Statute  of  Mortmain,  the  par- 
pose  would  apply  to  the  whole  of  tlie  property,"  p.  66. 

With  respect  to  one  very  material  allegation  in  the  bill,  vis : 
that  the  defendants  had  agreed  to  take  upon  themselves  the 
execution  of  the  trusts  as  the  testator  should  duly  declare^  his 
Lordship  said  he  admitted    the   expression    'Muly  declare" 
meant  *'  effectually  declare."     **  But  still,"  continued  his  Lord- 
ship, '*  if  it  is  necessary  to  put  the  case  upon  that  ground,  that 
diey  had  agreed  to  accept  the  devise  upon  such  trusts  as  be 
should  duly  declare,  I  am  not  quite  prepared  to  say  it  is  clear, 
that  if  he  made  the  devise,  meaning  at  the  time  thereafter  duly 
to  declare  trusts,  and  it  happened  that  he  did  not  declare  any, 
that  sort  of  case  would  not  be  within  the  equity  of  this  court; 
and  whether,  if  they  admitted  his  will  was  made  upon  an  un* 
dertaking  that  they  would  execute  such  trusts,  the  heir  would 
not  have  a  right  to  say,  no  trust  was  duly  declared ;  the  pur- 
pose therefore  failed,  and  the  trust  results  by  law  to  him,  not 
upon  the  intention,  but  upon  the  ground  that  there  is  no  in- 
tention, and  he  is  entitled  to  avail  himself  of  that."  p.  63,  4. 

l^pon  several  grounds  tlierefore  his  Lordship  considered  that 
the  general  demurrer,  which  had  been  put  in  by  the  defend- 
ants, ought  to  be  overruled :  and  he  summed  up  an  elaborate 
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judgment  by  overruling  the  same  accordingly ;  Muckleston  v.      Section  i. 
BrowHf  6  Ves.  52*  "^ 

There  is  but  one  part  of  Lord  Eldon's  judgment  in  this  case  muatrated  by 
which  at  present  seems  to  call  for  any  thing  like  a  remark ;  namely,  »  distinction 
where  he  addresses  himself  to  the  effect  of  that  species  of  autho-  power  to  ap- 
rity  or  trust,  which  respects  the  appointment  of  an  undefined  por-  ^ven  sum,  and 
tion  of  the  property  to  charitable  purposes.     On  this  subject  it  ^h^^j^ygg 
may  be  observed,  that  the  following  distinction  appears  to  pre-  the  amount  to 
vail  with  regard  to  personal  estate.    If  there  be  a  mere  power  to  certain. 
appoint  any  sum  up  to  a  given  amount,  the  power  is  exercisable 
as  against  the  next  of  kin  either  by  the  donee,  or  by  the  court 
in  his  stead  ;  but  when  actually  exercised  by  the  latter,  and  the 
sum  appointed  falls  short  of  the  whole  amount  specified,  it 
cannot  be  augmented  by  the  court ;  Att.  Gen.  v%  Bradley,  1 
Eden,  4S2.     If  however,  instead  of  a  power  of  appointment, 
there  should  be  a  bequest  to  an  individual,  who  is  directed  to 
bestow  an  undefined  portion  of  it  upon  charity,  there,  by  reason 
of  the  mandatory  words  being  unaccompanied  with  certainty  in 
the  subject  of  the  gift,  no  obligation  rests  upon  the  legatee  to 
distribute  any  part  of  the  bequest ;  but  he  is  allowed  to  retain 
the  whole  for  his  own  benefit;   White  v.  Evans,  if  Ves.  21  • 
See  as  to  the  first  of  these  cases,  supra,  chap.  5,  p.  291,2;  and 
as  to  the  second,  chap.  6,  p.  317,  8. 

With  reference  to  the  actual  decision  in  Muckleston  v.  Brown^ 
it  must  be  obvious  from  the  circumstance  of  the  trustees  having 
committed  their  conversations  with  the  testator  to  writing,  that 
the  Statute  of  Frauds  could  have  entered  but  little  into  it» 
Still  Lord  Eldon's  observations  materially  bear  even  upon  that 
subject.  The  case  however  is  chiefly  important  in  this  view, 
that  it  shews  the  general  method  of  dealing  with  secret  trusts^ 
particularly  where  the  statements  upon  which  the  court  has  to 
decide  are  of  a  contradictory  description.  As  regards  this 
last  circumstance  we  shall  presently  have  occasion  to  make  a 
few  distinct  observations. 

The  next  case  which  came  before  Lord  Eldon  is  not  dis-  Case  of  Stick- 

land  V.  Ald<* 

tinguishable  from  Adlington  v.  Cann,  as  heard  in  the  first  in-  ridge* 
stance.     The  bill  alleged  that  the  devise  was  made  upon  an 
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implied  trust  to  erect  a  chapel,  and  charged  that  the  defendant 
had  before  the  execution  of  the  will  entered  into  some  agree- 
ment with  the  testator,  or  had  in  some  manner  promised  or 
undertaken,  or  given  the  testator  to  understand  that  he  would 
erect  the  same ;  and  that  otherwise  the  estate  would  not  have 
been  devised  to  him.  It  further  charged  that  the  devisee  had 
an  intention  of  building  the  chapel,  and  had  frequently  acknow- 
ledged in  conversation  that  the  devise  was  upon  the  alleged 
secret  trusts,  or  for  some  other  charitable  purposes.  The  de- 
fendant put  in  a  plea  of  the  Statute  of  Frauds,  supported  by 
an  averment  that  he  never  signed  any  writing  declaring  a  trust 
or  confidence.  A  large  portion  of  Lord  Eldon's  judgment  in 
this  case  has  already  been  extracted :  all  therefore  that  it  will 
here  be  requisite  to  say  is,  that  although  his  Lordship  princi- 
pally refers  to  cases  which  have  reference  to  private  individuals 
only,  yet  that  the  general  bent  of  his  observations  appears  to 
favor  the  conclusion,  that  the  court  is  bound  to  go  further  for 
the  protection  of  the  law  and  the  upholding  of  its  policy,  than  it 
might  be  justified  in  doing  where  the  question  relates  to  mere 
private  interests,  leaving  the  policy  of  the  law  untouched. 
His  argument  throughout  is  an  d  fortiori  one.  If  the  court 
will  under  such  and  such  circumstances  relieve  an  individual, 
still  more  ought  it  to  interfere  where  an  attempt  has  been  made 
to  defeat  the  provisions  of  the  law.  His  Lordship  concluded 
his  judgment  by  ordering  the  plea  to  stand  for  an  answer,  with 
liberty  to  except ;  adding  that  the  defendant  might  make  what 
he  could  of  praying  the  benefit  of  the  statute  in  his  answer; 
Stickland  v.  Aldridge^  9  Ves.  516. 

There  is  but  one  other  case  which  seems  to  have  come  under 
Lord  Eldon's  consideration.  In  that,  a  bill  was  filed  by  the 
heir-at-law  suggesting  a  secret  trust  for  charitable  purposes, 
but  upon  the  hearing  there  was  no  evidence  of  any  firaud  or  of 
the  alleged  trust.  Lord  Eldon,  after  stating  that  there  was  no 
evidence  of  a  trust  expressed,  nor  of  such  an  engagement  by 
words  or  by  silence  as  would  authorize  the  court  to  say  the  de- 
visees undertook  to  do  that,  which  prevented  the  devisor  from 
imposing  it  upon  them  as  a  trust,  declared  that  the  bill  must  be 
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dismissed  with  costs,  unless  the   heir  would  take  an  issue,      Sactioni. 
devisavit  vel  nan,  to  which  his  Lordship  said  he  was  entitled ;     ^^">r"^ 
Paine  v.  HaU,  18  Ves.  475. 

To    these    cases  may    be    added  an  observation    of   Sir  Obiervation 
William  Grant,  arising  out  of  a  suggestion  of  counsel,  and  Grant  in  Gibbt 
not    proceeding  from  any  thing  which  appeared   upon    the  ^•^^^'^y- 
pleadings  in  the  cause.     It  had  been  insinuated  in  the  argu- 
ment   that    the   residuary   disposition,    the    construction    of 
which  was  there  disputed,  was  probably  made  upon  a  secret 
trust  for  charity.     To  this  his  Honor  replied,  "  If  that  were  so 
it  would  be  void ;  but  there  is  nothing  in  the  case  entitling 
me  to  form  such  a  conclusion;"  Gibbs  v.  Rumsey,  2  Ves. 
&  B.  299. 

There  are  one  or  two  other  points  which  it  may  be  well  here  Parol  agree- 
to  touch  upon.     Recurring  to  the  subject  of  parol  agreements,  proved!'^ough 
we  find  it  stated  by  Lord  Eldon,  that  if  the  defendant  denies  denied  by  the 

•'  answer. 

that  any  parol  agreement  ever  took  place,  a  Court  of  Equity 
will  not  inquire  into  the  truth  of  that  denial ;  although  he 
shortly  afterwards  qualifies  this  statement,  by  subjoining  that  a 
single  witness  could  not  be  heard  against  the  answer,  or,  if 
heard,  that  the  court  would  not  make  a  decree,  unless  he  was 
supported  by  special  circumstances  giving  his  testimony  greater 
weight  than  the  denial  by  the  answer ;  Cooih  v.  Jackson,  6 
Ves.  39,  40.  This  last  proposition  accords  with  the  general 
rule,  and  seems  to  be  that  which  ought  to  prevail.  See  Reech 
V.  Kennegalf  1  Ves.  sen.  125. 

Hence  we  may  draw  the  conclusion,  that  if  the  existence  of  It » the  same 

'^  with  a  secret 

a  secret  charitable  trust  is  denied,  it  may  be  proved  aliunde,  trust  for 

This  has  been  thought  to  be  established  by  the  case  of  Ed-  ^  ^^' 
wards  v.  Pike.     See  Jarm.  Conv.  (Byth.)  v.   10,  p.  32.     But 
the  facts  of  that  case  were  not  such  as  even  to  suggest  the 
point     Vide  p.  437,  8.  supra. 

For  the  further  elucidation  of  our  subject  we  again  resort  to  jy^^  evidence 

the  same  source,  thoufi^h  with  a  somewhat  diflferent  view,  as  °^  *  P*"**^ 

^  ag^reement 

will  be  seen  in  the  sequel.  It  seems  then  that  if  the  plaintiff  must  accord 
fidls  to  establish  the  parol  agreement  insisted  upon,  he  is  not  ment  in  the 
entitled  to  a  decree.     In  one  instance  indeed,  where  the  only 
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Section  i.      witness  for  the  plaintifT  proved  an  agreement  different  from 
"^  that  in  the  bill,  and  the  answer  stated  an  agreement  difi^ent 

from  both,  Lord  Rosslyn,  while  admitting  that  the  bill  ought 
in  strictness  to  be  dismissed,  decreed  a  specific  performance, 
on  the  ground  that  there  the  agreement  had  been    already 
partly  performed.     At  the  same  time  he  compelled  the  plain- 
tiff to  pay  the  costs ;  Mortimer  v.    Orchard,  2  Ves.  jun.  34S. 
If  it  does  not.     But  in  general  cases  it  is  quite  clear,  that  if  the  agreement  in 
Lve  the^ne-  ^^^  1^'"  *s  not  sufficiently  sustained  by  the  evidence,  or  a  di£kr- 
me^t^i^S^"  ^"^  agreement  is  proved  from  that  which  the  plaintiff  has  set 
by  the  defend-    up,  the  court  will  not  decree  performance  of  the  agreement  ad- 
mitted in  the  answer ;   Woollam  v.  Hearn,  7  Ves.  2\  1 ;  Denii- 
ton  V.  Little,  cited  2  Sch.  &  Lefr.  11,  n.  a.     And  see  Cooth  v. 
Jackson,  6  Ves.  24.     No,  not  even  where  the  plaintiff,  after 
answer,  has  amended  his  bill,  if  he  continues  to  insist  on  the 
agreement  as  alleged  by  himself,  and  only  prays  execution  of 
the  admitted  agreement  in  the  alternative,  should  he  not  be  en- 
titled to  the  other;    Lindsay  v.  Lynch,  2  Sch.  &  Lefr.  1. 
Though,  if  he  had  confined  himself  in  the  prayer  of  his  amended 
bill  solely  to  the  admitted  agreement,  it  would  have  been  other- 
wise.    See  the  case  referred  to  by  Lord  EUdon  in  Cooth  v. 
Jackson,  6  Ves.  24 ;  and  Lindsay  v.  Lynch,  ut  stip^ 
But  leave  is  re-      I"  refusing  relief  however  in  these  cases,  it  is  usual  for  the 
tatetn^her* "   court  to  do  SO  without  prejudice  to  the  filing  of  another  bill,  in 
*>"^'  case  the  plaintiff  should  afterwards  wish  to  proceed  upon  the 

agreement  set  forth  in  the  answer ;  Denistan  v.  Little,  Lindsay 
V.  Lynch,  ut  sup. 
How  ftir  in  "^  ^^  ^'^^^  reference  to  these  cases,  that  we  proposed  again 

c^  '^^*^-    ^'ng  "P  ^I^G  subject  of  the  contradictory  statements,  which  are 
cret  trusts  for     to  be  met  with  in  Muckleston  v.  Broton.     The  more  recent  of 
from  those        those  cases,  and   Cooth  v.  Jackson  was  determined  by  Lord 
J^^^g^jg        Eldon  himself,  appear  rather  to  lean  against  Lord  Rosslyn's 
decision  in  Mortimer  v.  Orchard;  a  decision  though,  we  must 
recollect,  which  was  guarded  by  expressions  strongly  indicating 
what  the  general  doctrine  on  the  subject  was  considered  to  be. 
But  although  Lord  Eldon  has  always  shewn  himself  as  anxious 
9«>  any  judge  not  to  extend  the  limits  of  equitable  exception  to 
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the  Statute  of  Frauds,  nor  to  go  one  step  further  than  previous     section  n. 
authorities  compelled  him  to  do,  yet  in  Muckleston  v.  Brown 
we  find  him  expressing  a  tolerably  decisive  opinion,  that,  not- 
withstanding the  discrepancies  there  exhibited  in  the  different 
statements  of  the  defendants,  the  court  would  have  no  difficulty 
in  dealing  with  them.     An  inference  seems  to  arise  from  this 
circumstance,  that  the  court  may  possibly  be  induced  to  go 
further  in  charity  cases  than  it  will  in  others.     At  the  same  time 
the  author  does  not  put  this  forward  as  a  necessary  conclusion ; 
but,  on  the  contrary,  he  desires  to  be  understood  as  merely  sug- 
gesting the  point  for  the  consideration  of  the  reader ;  and  in  so 
doing  takes  leave  of  the  subject. 


SECTION  II. 

Where  the  use  is  of  a  superstitious  description, 

I N  considering  the  present  section,  it  will  be  requisite  to  bear  in  Righu  of  the 
mind  what  has  been  said  at  the  opening  of  the  chapter.     As  an  gjbj^t^for**"^^ 
additional  observation  it  maybe  remarked,  that  it  would  be  super-  comideration. 
fluous  in  this  place  to  look  to  any  other  uses  than  those  which 
give  a  title  to  the  crown ;  because  it  is  immaterial  as  respects 
the  heir-at-law  whether  the  use  be  charitable  or  superstitious. 
He  has  no  higher  or  better  claim  as  regards  the  one  than  the 
other :  consequently  the  former  section,  though  apparently  and 
for  the  convenience  of  the  divison  restricted  to  charitable  uses, 
does  in  fact  embrace  such  superstitious  uses  as  the  heir  is  in- 
terested in  defeating. 

Putting  these  last  therefore  aside,  the  principal  point  to  be  Whether  a  de- 
discussed  is,  whether  the  devisee  of  land,  which  by  some  unat-  ^^^  defence 
tested  paper  not  communicated  to  him  is  shewn  to  have  been  *gaiMt  the 

n  1  1  •   1  crown  as 

intended  for  superstitious  purposes,  can  have  the  same  right  to  against  a  sub- 
retain  such  property  as  against  the  crown,  as  he  would  have  ^ 
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Section  n.  had  against  the  heir.  It  has  been  insisted  by  somCy  that  not* 
^^■"V""^  withstanding  the  absence  of  all  fraud  and  collusion  on  the  part 
of  the  devisee,  he  is  not  entitled  to  the  subject  of  the  gift  for 
his  own  benefit,  while  a  directly  contrary  doctrine  has  been 
maintained  by  others.  It  is  curious  that  these  diversified 
opinions  are  to  be  found  in  the  same  case,  or  at  least  upon  the 
same  matter,  they  having  been  delivered  in  difierent  suits  aris- 
ing out  of  one  and  the  same  will. 
Mode  and  In  order  to  comprehend  the  ground  of  this  distinction  it 

w^^^thVkine  ™^^^  ^^  recollected,  that  when  property  has  been  openly  given 
cUimi  upon  a    to  a  use  Considered  superstitious,  the  disposition  is  affected  only 

gift  to  super-  ... 

•tttious  use4.      as  regards  its  application.     The  conveyance  or  devise  is  good, 
and  the  use  merely  void.      The  beneficial  interest  goes  to  the 
king ;  not  however  for  his  own  benefit,  but  to  be  disposed  of 
to  some  other,  and  that  a  charitable  use,  which  shall  be  con- 
sistent with  the  rules  of  law.     The  king  thus  taking  as  parens 
patrice,  it  seems  to  have  been  thought  in  the  present  instance, 
that  the  same  rules  were  applicable  as  if  he  were  entitled  j»ft 
corofue  ;  that  he  was  bound  only  to  the  same  extent,  and  in  the 
same  manner.     Whether  this  is  or  is  not  a  harsh  interpretation 
of  the  prerogative  may  be  matter  of  doubt 
Case  of  Rex  v.       The  prerogative  then  being  thus  concerned,  there  are,  it  is 
ton/    ^  °^     ^^^'  known,  many  acts  of  parliament  which  are  not  binding 
upon  the  king,  unless  he  be  specially  named ;  and  the  question 
here  is,  whether  the  Statute  of  Frauds  is  of  that  sort.     Upon 
this  question  the  Court  of  King's  Bench  and  the  Court  of  Ex- 
chequer took  opposite  views  ;  the  first,  either  upon  an  ejectment 
or  a  traverse  to  an  inquisitio  post  mortem^  deciding  against  the 
claim  of  the  crown,  and  the  latter,  upon  an  information  of  dis- 
covery, in  favor  of  such  claim. 
DecKioos  of  In  the  Court  of  King's  Bench  a  verdict  was  found  for  the 

xfog's  Bench,  king,  subject  to  the  opinion  of  the  court  upon  a  case.  In  this 
it  was  stated,  that  the  testatrix  devised  to  Lady  Portington  and 
her  heirs  absolutely,  without  any  trust ;  that  she  did  it  for  the 
good  of  her  soul ;  and  that  the  devisee  owned  that  the  estate  was 
not  hers,  but  belonged  to  God  and  his  saints.  Upon  the  ques- 
tion, whether  this  devise  could  be  averred  to  be  in  trust  for  a  su- 
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perstitious  use^  the  Court  of  King's  Bench  held  it  could  not ;      Siction  u. 
and  that  both  from  the  Statute  of  Fraudsj  and  from  the  nature     ^^"%^ — ' 
of  the  thing ;  The  King  and  Queen  y.  Lady  Portington^  3  Salk. 
SS4;S.  C.  12Mod.31. 

When  the  devise  came  under  the  consideration  of  the  Barons  And  of  the 
of  the  Exchequer,  one  of  the  resolutions  of  the  court  was,  that  chequer. 
the  Statute  of  Frauds  did  not  bind  the  king,  but  took  place 
only  between  party  and  party ;  Rex  v.  Lady  Portington^  1  Salk. 
IGSL 

With  reference  to  this  resolution  in  the  Exchequer,  Lord  Obaenratkmi 
Hardwicke  has  observed : — *^  I  own  I  am  doubtful  as  to  this  wicke  upon  the 
doctrine,  that  the  king  is  not  bound  by  a  statute  unless  he  is  '**^' 


pressly  named.  There  is  a  case  however,"  continued  his 
Lordship,  '^  where  it  has  been  determined  that  he  is  not,  and 
that  upon  the  sixteenth  section  of  the  Statute  of  Frauds,  where- 
by it  is  enacted,  *  that  no  writ  oi  fieri  facias ^  or  other  writ  of 
execution,  shall  bind  the  property  of  the  goods  against  whom 
such  writ  of  execution  is  sued  forth,  but  from  the  time  that 
such  writ  shall  be  delivered  to  the  sheriff,  &c.  to  be  executed; 
and  for  the  better  manifestation  of  the  time,  such  sheriff,  &c. 
shall,  upon  the  receipt  of  any  such  writ,  indorse  upon  the  back 
thereof  the  day  of  the  month  or  year  whereon  he  or  they  re- 
ceived the  same.'  Now  the  king,  notwithstanding  this  clause, 
in  the  case  of  extents  and  executions,  is  not  bound  by  the  teste ; 
as  where,  in  a  long  vacation,  the  teste  is  dated  as  of  the  last  day 
of  the  precedent  term,  it  shall  prevail  against  intermediate  acts 
between  the  king's  debtor  and  other  persons ;  though  the  prac- 
tice is,  in  extents  granted  by  a  Baron,  to  mark  the  day  of 
granting  them,  and  they  do  not  bind  before  that  day ;"  AdUng- 
ton  V.  Canny  3  Atk.  154. 

The  doubt  here  expressed  by  Lord  Hardwicke,  however, 
the  reader  can  hardly  fail  to  perceive,  takes  in  too  much ;  for 
the  general  rule  clearly  is,  that  acts  of  parliament*  shall  not 
bind  the  king,  unless  he  be  therein  specially  named ;  1 1  Co. 
68,  Leon.  150 ;  although  to  this  rule  there  are  many  exceptions. 
See  Chitty's  Prerog.  38S,  et  seq. 

It  is  possible  indeed,  that  the  resolution  of  the  Court  of  Ex- 
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Sirno!>  II.     chequer  may  have  gone  beyond  what  the  facts  of  the  case 
J^^^Jj^     '     called  for.     Nothing,  it  will  be  obsenred,  appears  on  the  sub- 
spectiog  the      ject  of  Lady  Portington's  knowledge  of  the  superstitious  use, 
during  the  lifetime  of  the  testatrix;  so  that  it  is  uncertain 
whether  she  had  in  any  way  connived  at  the  fraudulent  evasion 
of  the  law  or  not     In  the  case  submitted  to  the  Court  of 
King's  Bench,  it  is  simply  stated  that  the  devisee  acknow- 
ledged that  the  estate  was  not  hers,  but  was  dedicated  to  a  use 
which  the  policy  of  the  law  forbade.     From  this  statement  it 
would  be  difficult  to  collect,  how  it  was  that  Lady  Portington 
became  aware  of  the  manner  in  which  the  estate  was  to  be  «n- 
ployed  in  her  hands.     If  she  derived  her  information  from  any 
communications  with  the  testatrix  herself,  so  as  to  be  a  partici- 
pator in  the  fraud,  the  case  would  of  course  stand  in  a  very 
different  situation  as  respects  the  Statute  of  Charles,  than  it 
would  do  if  she  had  merely  become  acquainted  with  the  in- 
tended destination  of  the  property  subsequently  to  the  testa- 
trix's decease.     Perhaps,  also,  the  court  might  have  been  influ- 
enced by  the  open  avowal  of  the  defendant  as  to  the  use  which 
she  intended  to  make  of  the  gifl. 
Cate  of  Smart        It  will  now  be  proper  to  advert  to  a  case  before  Lord  Eldoo. 
in  which  a  testator  devised  his  real  estates  for  the  use  and 
benefit  of  such  persons  as  he  should,  in  a  private  letter  or 
paper  of  instructions  to  be  lefl  with  a  particular  person,  direct  or 
appoint.     After  the  testator's  death  two  papers  were  found, 
both  dated  before  the  will,  from  which  it  appeared  to  have  been 
his  intention,  that  the  greater  part  of  the  property  should  be 
dedicated  to  superstitious  purposes.     The  sole  question  whidi 
was  raised  in  the  cause  was,  whether  these  papers  were  suffici- 
ently identified  to  be  incorporated  in  the  will,  which  the  court 
decided  not  to  be  the  case.     It  was  a  suit  instituted  by  the 
heir-at-law  against  the  surviving  devisee,  to  which  the  Attorney- 
General  was  not  even  a  party.     Throughout  the  whole  of  the 
argument,  not  the  most  distant  allusion  was  made  to  any 
interest  which  the  crown  might  have  in  the  matter  in  dispute. 
Under  these  circumstances  the  case,  if  it  can  be  considered  a» 
applying  at  all,  can  furnish   but  very  slight   negative  au- 
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thority  upon  the  point  in  question  ;  Smart  v.  Prujean,  6  Ves.     Section  n. 
560.  ^ — V — ' 

There  are  two  other  cases,  which  may  be  found  upon  one  oc-  Cascsof  Au. 
casion  referred  to  in  conjunction  with  the  King  and  Lady  Por-  ^®^°'^^^  qI^' 
tington,  though  without  the  particulars  of  them  being  given,  v.  Lawtoo. 
See  Att.  Gen.  v.  Jones,  4  Jac.  2,  and  Att.  Gen.  v.  Lawson, 
3  W.  &  M.  cited  3  Atk.  146.     One  of  these,  however,  has  been 
more  fully  noticed  in  other  instances ;  but  still  little  can  be 
gathered  of  its  real  merits,  nor  has  the  author  been  able  to  dis- 
cover any   entry  of  it,  or  indeed  of  the  other,  in  the  Index  to 
the  Register's  Book.     The  most  detailed  account  of  the  case  is 
as  follows  :  There  was  a  conveyance  of  lands  to  erect  a  chapel ; 
the  bill  charged  that  it  was  intended  for  a  mass-house ;  and  a 
trial  being  directed  which  found  it  so,  the  court  decreed  for  the 
crown;  Att.  Gen.  v.  Jones,  cited  1  Eden,  510,  &  1  Cox,  17; 
S.  C.  apparently  under  the  title  of  Gates  and  Jones'  case,  cited 
2  Vern.  266. 

We  will  not  here  stay  to  remark  upon  the  circumstance  of  i^«nark«  "ug- 

gestcd  by  the 

the  court  having,  in  this  case,  adopted  the  plan  of  directing  an  former. 
isaue,  but  will  proceed  at  once  to  the  proposed  object  of  that 
proceeding.  It  was  to  try  whether  there  had  been  any  secret 
trust.  How  then,  it  may  be  asked,  was  that  to  be  ascertained. 
For  this  purpose  there  may  have  been  offered  in  evidence  first, 
T^bal  or  written  declarations  of  the  testator  only ;  secondly, 
some  promise  acquiescence  or  acknowledgment,  either  verbally 
or  in  writing,  on  the  part  of  the  devisee ;  or,  lastly,  the  proof 
may  have  extended  to  the  loss  or  destruction  of  any  written 
memorandum  that  might  have  existed,  together  with  secondary 
evidence  of  its  purport  and  contents. 

Now,  without  passing  a  word  of  comment  upon  these  several 
points  of  inquiry,  it  will  be  sufficient  to  observe,  that  until  we 
can  ascertain  to  which  of  them  the  attention  of  the  court  was 
really  directed,  or  what  opinion  was  returned  by  the  Judges 
into  chancery,  it  would  be  preposterous  to  adduce  this  case  as 
an  authority.  The  Index  to  the  Register's  Book  has  been 
searched,  as  already  intimated,  but  without  success. 

In  conclusion  it  is  to  be  remarked,  that  the  question  which 
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Sbctionu.  })as  hitherto  formed  the  subject  of  discussion  cannot  very  often 

^^""V"""^  occur  in  practice^  on  account  of  the  very  limited  number  of  uses 

beTo^uBoT"*'  arising  out  of  real  estate,  which  will  now  raise  a  title  in  the 

which  give  the  \img.     Vide  supra^  chapter  4,  p.  257,  8. 

with  respect  to 

ohMTv  ti  ^^  remains  that  we  say  a  few  words,  which  will  be  applicable 

applyine  to        to  both  descriptions  of  property.     They  have  reference  to  those 
^  ts  to  cases,  in  which  the  testator  has  received  some  promise  or  en- 

'^^'  gagement  from  the  party,  taking  ostensibly  under  his  will,  widi 

respect  to  the  disposal  of  the  property. 
Where  the  Of  course  if  it  can  once  be  established,  that  any  promise  on 

donee  has  en-  *^  '^ 

tered  into  tome  the  part  of  the  disponee  will  prevent  him  from  advancing  t 
uttdentanding.  claim  on  his  own  account,  the  right  of  the  king  will  immediately 
follow  as  a  necessary  consequence ;  because  the  very  same 
principle  which,  in  charity  cases,  lets  in  the  title  of  the  heir,  will, 
when  the  use  is  superstitious,  operate  in  favor  of  the  crown. 
The  heir  takes,  because  the  law  has  said  that  real  estate  shall 
not  be  set  apart  for  charitable  purposes,  and  so  withdrawn  from 
circulation,  except  in  a  particular  way :  and  there  stops.  As 
therefore  no  other  application  is  directed,  the  heir  claims  on 
the  ground  that  the  property  is  in  effect  given  to  him,  it  not 
being  otherwise  disposed  of.  On  the  subject  of  superstitioas 
uses,  the  law  has  declared  that  they  (at  least  such  as  are  of  a 
particular  description)  shall  not  take  effect  at  all,  but  shall  be 
converted  to  other  uses  by  the  king.  Consequently,  if  the 
court  is  enabled  to  arrive  at  the  knowledge  of  a  secret  under- 
standing between  the  disponee  and  his  testator,  the  crown  alrae 
can  have  a  right  to  dispose  of  the  subject  of  the  gift. 
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liands  or  posseBaion,  or  doth  or  shall  pretend  title  thereunto,  shall  be   of  the  lands  or 
named  a  commissioner  or  a  juror  for  any  the  causes  aforesaid,  or  being  ^^'j^^ 
named,  shall  execute  or  serve  in  the  same. 

VI.  And  provided  also.  That  no  person  or  persons  which  hath  pur-   Purchaflera  of 
chased  or  obtained,  or  shall  purchase  or  obtain  upon  valuable  consider-  ^I\®  *^^^  ^ 
■lion  of  money  or  land,  any  estate  or  interest  of,  in,  to,  or  out  of  any  * 

lands,  tenements,  rents,  annuities,  hereditaments,  goods  or  chattels  that 
hsTe  been,  or  shall  be  given,  limited  or  appointed  to  any  the  charitable 
above-mentioned,  without  fraud  or  covin,  having  no  notice  of  the 
charitable  use,  shall  not  be  impeached  by  any  decrees  or  orders  of 
the  commissioners  above-mentioned,  for  or  concerning  the  same  his 
estate  or  interest :  (2)  and  yet  nevertheless,  be  it  enacted,  that  the  said   Recompence 

bv  tliOBC  Wuicn 
commissioners,  or  any  four  or  more  of  them,  shall  and  may  make  de-  i^feak  the 

ciees  and  orders  for  recompence  to  be  made  by  any  person  or  persons  trust. 
who  being  put  in  trust,  or  having  notice  of  the  charitable  uses  above- 
mentioned,  hath  or  shall  break  the  same  trust,  or  defraud  the  same  uses 
by  any  conveyance,  gift,  grant,  lease,  demise,  release  or  conversion  what- 
•oever,  and  agunst  the  heirs,  executors  and  administrators  of  him, 
them,  or  any  of  them  having  assets  in  law  or  equity,  so  far  as  tl^e  same 
assets  will  extend. 

VII.  IVovided  always.  That  this  act  shall  not  extend  to  give  power  or   Lands  assured 
authority  to  any  commissioners  before-mentioned,  to  make  any  orders,   ^,  *6^an*ee' 
judgments  or  decrees,  for  or  concerning  any  manors,  lands,  tenements,    Mary  and 

or  other  hereditaments  assured,  conveyed,  granted,  or  come  unto  the  queen  Eliza- 
queen's  Majesty,  to  the  late  king  Henry  the  Eighth,  king  Edward  the  ^  ' 
Sixth,  or  queen  Mary,  by  act  of  parliament,  surrender,  exchange,  relin- 
quishment, escheat,  attainder,  conveyance,  or  otherwise :  (2)  and  yet 
nevertheless,  be  it  enacted,  that  if  any  such  manors,  lands,  tenements, 
or  hereditaments,  or  any  of  them,  or  any  estate,  rent,  or  profit  thereof, 
or  out  of  the  same,  or  any  part  thereof,  have  or  hath  been  given,  granted, 
limited,  appointed  or  assigned  to  or  for  any  the  charitable  uses  before 
expressed,  at  any  time  since  the  beginning  of  her  Majesty's  reign,  that 
then  the  said  commissioners,  or  any  four  or  more  of  them,  shall  and 
may,  as  concerning  the  same  lands,  tenements,  hereditaments,  estate, 
rent  or  profit  so  given,  limited,  appointed  or  assigned,  proceed  to  inquire, 
and  to  make  orders,  judgments  and  decrees,  according  to  the  purport 
and  meaning  of  this  act,  as  before  is  mentioned ;  the  said  last  mentioned 
proviso  notwithstanding. 

VIII.  And  be  it  further  enacted.  That  all  orders,  judgments  and  de-   Certifying  of 
crees  of  the  said  commissioners,  or  of  any  four  or  more  of  them,  shall  ^**®  orders. 
be  certified  under  the  seals  of  the  said  commissioners,  or  any  four  or 

more  of  them,  either  into  the  Court  of  the  Chancery  of  England,  or  into 
the  Court  of  the  Chancery  within  the  county  palatine  of  Lancaster,  as 
the  case  shall  require  respectively,  according  to  their  several  jurisdictions, 
within  such  convenient  time  as  shall  be  limited  in  the  said  commission. 

IX.  And  that  the  said  Lord  Chancellor  or  lord  keeper,  and  the  said    Order  for  the 
chancellor  of  the  duchy,  shall  and  may  within  their  said  several  jurisdic-  «»«c«»^onof 
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Tbc  inrjuiry. 


The  conuni!»- 
•iooen'  orders. 


The  commis- 
noaefB*  orders 
flhall  be  eie- 
cvted. 

The  commu* 
•ionen'  orden 
altered. 


Collem,  halls 
in  Oiford  or 
Cambridge, 
Westminster, 
Eton,  Win- 
Chester, 
cathedral 
churches. 
1  Lev.  284. 


City,  town 
corporate, 
college,  hos- 
pital, free 
school. 


Ordinary's  ju- 
risdiction. 


None  shall  be 
commissioner 
or  juror,  which 
hath  any  part 


con  vert  inif  or  inii»-{|^OTemment  of  anj  lands,  tenements,  rents,  annuities, 
proAt*,  hererlitaments,  floods,  chattels,  money  or  stocks  of  money,  here- 
tofore ffiven,  limited,  appointed  or  assigned,  or  which  hereafter  shall  be 
given,  limited,  appointed  or  assigned,  to  or  for  any  the  charitable  and 
godly  uses  Ijefore  rehearsed  :  (4;  and  after  the  said  commissioners,  or  any 
four  or  more  of  them  (upon  calling  the  parties  interested  in  any  sndi 
landfl,  tenements,  rents,  annuities,  profits,  hereditaments^  goods,  chattels, 
money  and  stocks  of  money)  shall  make  inquiry  by  the  oaths  of  twehe 
men  or  more  of  the  said  county  (whereunto  the  said  parties  interested 
flliall  and  may  have,  and  take  their  lawful  challenge  and  challenges)  (5) 
and  upon  such  inquiry,  hearing  and  examining  thereof,  set  down  sndi 
orders,  judgments  and  decrees  as  the  said  lands,  tenements,  rents,  annu- 
ities, profits,  goods,  chattels,  money  and  stocks  of  money,  may  be  duly 
and  faithfidly  employed,  to  and  for  such  of  the  charitable  uses  and  intents 
before  rehearsed,  respectively,  for  which  they  were  given,  limited^ 
assigned  or  appointed  by  the  donors  and  founders  thereof :  (6)wfaidi 
orders,  judgments  and  decrees,  not  heing  contrary  or  repugnant  to  the 
orders,  statutes  or  decrees  of  the  donors  or  founders^  shall  by  the  aiidM>- 
rity  of  this  present  parliament  stand  firm  and  good«  according  to  the 
tenor  and  purport  thereof,  and  shall  be  executed  accordingly,  until  the 
same  shall  be  undone  or  altered  by  the  Lord  Chancellor  of  England,  or 
lord  keeper  of  the  great  seal  of  England,  or  the  chancellor  of  the  conaty 
palatine  of  Lancaster,  respectively,  within  their  several  jurisdictionB^  upon 
complaint  by  any  party  grieved  to  be  made  to  them. 

II.  Provided  always.  That  neither  this  act,  nor  any  thing  therein  eoa- 
tained,  shall  in  any  wise  extend  to  any  lands,  tenements,  rents,  anniD- 
ties,  profits,  goods,  chattels,  money  or  stocks  of  money,  given,  limited, 
appointed  or  assigned,  or  which  shall  be  given,  limited,  appointed  or 
assigned  to  any  college,  hall  or  house  of  learning  within  the  universities 
of  Oxford  or  Cambridge,  or  to  the  colleges  of  Westminster,  Eton  or 
Winchester,  or  to  any  of  them,  or  to  any  cathedral  or  collegiate  cfamdi 
within  this  realm. 

III.  And  provided  also.  That  neither  this  act,  nor  any  thing  therm* 
shall  extend  to  any  city,  or  town  corporate,  or  to  any  the  lands  or  tene- 
ments given  to  the  uses  aforesaid,  within  any  such  city  or  town  corpo- 
rate, where  there  is  a  special  governor  or  governors  appointed  to  gofeni 
or  direct  such  lands,  tenements  or  things  disposed  to  any  the  uses  iftn- 
said,  neither  to  any  college,  hospital  or  free  school,  which  have  speciil 
visitors  or  governors,  or  overseers  appointed  them  by  thttr  founders. 

IV.  Pro\ided  also,  and  be  it  enacted  by  the  authority  aforesaid,  Hiit 
neither  this  act,  nor  any  thing  therein  contained,  shall  be  any  way  pr»- 
judicial  or  hurtful  to  the  jurisdiction,  or  power  of  the  ordinary,  bat  thit 
he  may  lawfully  in  every  cause  execute  and  perform  the  same,  as  thoqgb 
thi8  act  had  never  been  had  or  made. 

V.  Provided  also,  and  be  it  enacted.  That  no  person  or  penons  thM 
hath  or  shall  have  any  of  the  said  lands,  tenements,  rents,  annnitici, 
profits,  herediuments,  goods,  chattels,  money,  or  stocks  isi  money  ialui 
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COLLECTIONS  OUT  OF  THE  LEARNED  READINGS  OF  SIR  FRANCIS 
MOORE,  KNIGHT,  SERJEANT  AT  LAW,  UPON  THE  STATUTE  OF 
43  ELJZ.,  INTFTULED,  "AN  ACT  TO  REDRESS  THE  MISEMPLOY- 
MENT  OF  LANDS,  GOODS,  AND  STOCKS  OF  MONEY  HERETOFORE 
GIVEN  TO  CHARITABLE  USES."  («) 

The  Heads  and  Contents  of  the  Several  Divisions. 

DIVISION    I. 

1.  What  shall  be  said  to  be  a  charitable  use  within  the  intent  and  meaning  of 
this  statute. 

3.  What  shall  be  said  to  be  a  gift,  limitation,  appointment,  or  assignment  of 
such  a  charitable  use. 

3.  What  shall  be  said  to  be  lands,  tenements,  rents,  annuities,  profits,  heredita- 
ments, goods,  chattels,  money,  and  stocks  of  money  assigned  or  assignable 
within  this  statute. 

DIVISION    II. 

1.  What  commission  shall  be  said  to  be  well  awarded,  according  to  this 

statute. 
3.  What  commission  shall  be  said  to  be  well  executed. 

3.  What  persons  shall  be  commissioners,  according  to  this  statute. 

4.  What  persons  may  be  jurors,  according  to  this  statute. 

DIVISION    III. 

1.  What  shall  be  a  sufficient  inquisition. 

2.  Who  a  party  interested,  that  ought  to  be  caUed  to  be  present  at  the  inquiry. 

3.  Who  a  party  interested,  that  may  have  their  challenge. 

4.  What  chaUenge  is  allowable. 

DIVISION    IV, 

1.  What  decree,  order,  and  judgment  good,  and  warranted  by  this  statute. 

2.  How  such  a  decree,  &c.,  may  be  executed. 

3.  What  decrees,  &c.  may  be  undone,  or  altered  by  the  Lord  Chancellor,  and 

upon  complaint,  &c. 


(a)  Sir  Francis  Moore,  it  is  well  known,  was  a  Member  of  the  House  of  Commons  in 
the  reign  of  Elizabeth,  and  was  particularly  ordered  by  the  House  to  draw  up  the  statute 
of  Charitable  Uses.  Nor  was  his  attention  subsequently  withdrawn  from  the  act;  for  after 
it  bad  become  law,  he  gave  the  above  very  copious  exposition  of  it  in  his  readings  as 
Seijeant,  which  is  believed  to  be  still  extant  in  his  own  manuscript.  This  exposition,  although 
it  may  have  lust  a  considerable  portion  of  its  utility  by  reason  of  subsequent  decisions,  is  yet  to 
be  found  occasionally  quoted  and  referred  to  as  an  authority.  It  was  given  to  the  professioa 
vtrbatim  in  Mr.  Duke  s  Law  of  Charitable  Uses,  a  work  not  often  met  with,  and  now  for 
a  long  time  out  of  print.  Owing  to  this  last  circumstance,  it  has  been  thought  advisable 
to  have  the  commentaries  of  the  learned  Serjeant  transcribed  into  the  present  work ;  and 
that  too  at  length,  although  it  would  have  been  more  agreeable  to  the  author's  wishes  to 
have  given  merely  the  suMtance  of  them.  From  the  nature  of  the  exposition  however, 
aoy  attempt  to  curtail  it  was  found  to  be  impracticable. 

H    H 
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th«  eoBmii-  tkms,  take  rach  order  for  the  due  execution  of  all  or  any  of  the  nid 
ff"^*^'^^'    jud^ni^ents,  decrees  and  orders,  as  to  either  di  them  shall  seem  fit  and 

convenient. 
A  ranudy  for  X.  And  that  if  after  any  such  certificate  or  certificates  made,  any  per- 

"7  ^dfSh  *®^  ^  persons  shall  find  themselves  grieved  with  any  of  the  said  orders, 
S^eomink-  judgments  or  decrees,  that  then  it  shall  and  may  be  lawful  to  and  lor 
■ODsr*!  dscrse.  them,  or  any  of  them  to  complain  in  that  behalf  unto  the  said  Laid 

Chancellor  or  lord  keeper,  or  to  the  chancellor  of  the  said  duchy  of  Lsn- 
caster,  according  to  their  several  jurisdictions,  for  redress  therein :  (2) 
and  that  upon  such  complaint,  the  said  Lord  Chancellor  or  lord  ke^er, 
or  the  said  chancellor  of  the  duchy,  may  according  to  their  said  sevenl 
jurisdictions,  by  such  course  as  to  their  wisdoms  shall  seem  meetest,  the 
circumstances  of  the  case  considered,  proceed  to  the  eramination, 
hearing  and  determining  thereof;  (3)  and  upon  hearing  thereof,  shall 
and  may  annul,  diminish,  alter  or  enlarge  the  said  orders,  judgments 
and  decrees  of  the  said  commissioners,  or  any  four  or  more  of  them,  as 
to  either  of  them  in  their  said  several  jurisdictions  shall  be  thought  to 
stand  with  equity  and  good  conscience,  according  to  the  true  intent  and 
Cost  of  nut  meaning  of  the  donors  and  founders  thereof;  (4)  and  shall  and  may  tax 
c^pUinen.       "^^  award  good  costs  of  suit  by  their  discretions,  against  auch  persou 

as  they  shall  find  to  complain  unto  them  without  just  and      "  ' 
cause,  of  the  orders,  judgments  and  decrees  before-mentioned. 
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by  equity ;  and  under  that  word,  church,  all  convenient  ornaments  and  concur- 
rents convenient  for  the  decent  and  orderly  administration  of  divine  service,  (as 
for  the  finding  of  a  pulpit  or  a  sermon  bell),  may  be  comprehended :  for  re- 
parations of  churches  are  but  preparations  for  the  administration  of  Divine 
tervice. 

And  as  upon  the  words  of  the  statute  5  Edw.  VI.,  cap.  4.,  against  fighting  or 
striking  in  churches  or  churchyards,  it  hath  been  taken,  that  if  any  strike 
another  in  a  church,  chapel,  or  churchyard,  he  shall  be  ex-communicated,  ipso 
facto,  by  equity  of  the  said  statute,  upon  the  word  church,  and  churchyard : 
so  upon  the  words  repair  of  churches,  may  chapels  be  taken  by  like  equity  in  this 
statute. 

But  a  gift  of  lands,  as  to  maintain  a  chaplain  or  minister  to  celebrate  Divine 
service,  is  neither  within  the  letter  nor  meaning  of  this  statute  (a) ;  for  it  was  of 
purpose  omitted  in  the  penning  of  the  act,  lest  the  gifts,  intended  to  be  em- 
ployed upon  purposes  groimded  upon  charity,  might  in  change  of  times  (con- 
trary to  the  minds  of  the  givers)  be  confiscated  into  the  king's  treasury.  For 
religion  being  variable,  according  to  the  pleasure  of  succeeding  princes,  that 
which  at  one  time  is  held  for  orthodox,  may  at  another  be  accounted  superstitious, 
and  then  such  lands  are  confiscated,  as  appears  by  the  Statute  of  Chantries, 
1  Edw.  VI.,  cap.  14. 

Upon  these  words,  for  relief  of  aged,  impotent,  and  poor  people :  poverty  is 
the  principal  and  essential  circumstance  to  bring  the  gift  within  the  compass 
of  this  statute,  for  a  gift  to  the  aged  of  such  a  parish,  or  to  the  impotent  of 
such  a  parish^  without  expressing  their  poverty,  is  not  within  the  reach  of  this 
act,  because  they  may  be  rich.  (6) 

But  a  gift  to  the  poor,  without  expressing  age  or  impotency,  is  good  enough ; 
lor  poverty,  without  further  regard,  is  subject  sufificient  for  charity  to  work 
upon. 

So  a  gift  to  all  the  aged  or  impotent  of  such  a  parish,  not  assessed  in  the 
subsidy,  is  good;  for  those  which  are  not  assessed  in  the  subsidy  are  poor  within 
the  intent  of  this  statute. 

So  a  gift  of  money  to  make  a  stock,  to  bind  apprentices  the  children  of  such 
men  as  are  not  in  the  subsidy  of  goods,  to  relieve  bastards,  is  a  charitable  use; 
because  they  are  like  orphans  having  (by  intendment  of  law)  no  parents  to 
relieve  them. 

To  find  bows  and  arrows  for  the  children  of  poor  men  in  such  a  parish  is 
good  also ;  because  it  is  an  ease  to  their  fathers,  which  are  poor,  and  yet  are 
bound  to  find  them. 

ReUrf:  under  this  word  are  comprised  meat,  drink,  and  apparel,  wherein 
three  things  are  considerable  in  the  gift. — 1.  That  it  be  for  necessity  only,  not 
for  ornament  or  superfluity ; — 2.  That  it  be  according  to  the  laws,  not  against 
the  law ; — 3.  lliat  it  be  not  given  to  do  some  act  against  the  law. 

A  gift  to  build  houses  for  the  poor,  with  four  acres  to  a  cottage. 

To  make  conduits  to  such  alms-houses ;  to  maintain  a  common  laundress  for 


(a)  Not  now  law. 

(b)  Needy  persons  would  now  be  considered  as  intended. 

II  H  2 
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4.  What  annulation,  alteration,  &c.  of  such  decrees  by  the  Lord  Chancellor 
shall  be  good  and  firm  within  this  statute. 

DIVISION    V. 

1 .  In  what  cases,  lands,  &c.,  and  goods,  &c.,  given  to  colleges.  Sec,  or  cathednl 

churches,  &c.,  are  exempt  out  of  this  act. 

2.  In  what  cases,  lands,  &c.,  given  to  cities  or  towns  corporate  are  exempted. 

3.  In  what  cases,  lands,  &c.,  given  to  hospitals,  or  free  schools  are  exempted. 

DIVISION    VI. 

1.  What  shall  be  said  a  purchase,  or  obtaining,  upon  valuable  considera- 

tions of  money  or  land,  of  any  estate  or  interest  of,  into,  or  out  of  any 
lands,  &c.  given  to  any  charitable  use  within  the  proviso  of  this 
statute. 

2.  Wliat  a  \'aluable  consideration. 

3.  Wliat  shall  be  fraud  or  covin  within  this  act. 

4.  What  notice  sufficient  to  charge  a  purchaser. 

DIVISION    VII. 

1.  What  shall  be  said  a  breaking  of  trust,  or  defrauding  of  charitable  uses, 

within  this  act. 

2.  What  heir,  executor,  or  administrator  shall  be  chargeable  with  recompense 

for  breach  of  trust,  or  defrauding  of  uses,  by  his  ancestors,  testators,  or 
intestate. 

3.  What  shall  be  assets  in  law  or  equity,  to  make  recompense  according  to  this 

act 

EXPOSITIONS. 

DIVISION   I. 

Beginning  with  the  words,  and  upon  that  branch  of  this  statute,  which  re- 
lates to  gifts,  limitations,  assignments,  and  appointments,  and  to  lands,  tene- 
ments, rents,  annuities,  profits,  hereditaments,  goods,  and  chattels,  money 
and  stocks  of  money  given  or  assigned  to  charitable  uses,  and  farther  con- 
sidering, 

1.  What  shall  be  a  charitable  use,  within  the  intent  and  meaning  of  this 

statute. 

2.  What  a  gift,  limitation,  appointment,  or  assignment  of  such  a  charitaUe  use. 

3.  Wliat  shall  be  said  to  be  lands,  tenements,  rents,  annuities,  profits,  heredita- 

ments. 

4.  What  goods  and  chattels,  money  and  stock  of  money,  assigned  or  assignable, 

are  within  this  statute. 

Upon  which  points  the  law  appears  to  be. 

That  no  use  shall  be  taken  by  equity,  to  be  a  charitable  use  within  the  mean- 
ing of  this  statute,  &c. 

No  use  shall  be  taken  by  equity  to  be  a  charitable  use  within  the  meaning  of 
this  statute,  if  it  be  not  within  the  letter  or  words  of  the  statute,  (a)  But  a  use 
may  be  construed  to  be  within  the  statute  by  equity  taken  upon  the  letter  of 
the  statute :  and  90,  within  the  words  repair  of  chmrckes,  chapels  may  be  taken 


^a)  Thi«  K  obviiNMly  incorrect. 
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of  his  sickness,  and  the  sickness  must  be  such  as  ariseth  by  reason  of  service, 
as  of  fluxes,  consumptions,  as  a  maim  is  a  hurt  that  disables  him  for  serving 
any  more  as  a  soldier  or  a  mariner. 

If  the  maim  happened  in  lawful  service,  the  party  is  relievable ;  and  therefore 
if  in  conductions,  or  in  camp,  a  soldier  be  maimed  by  misadventure,  he  is  re- 
lievable, although  he  depart  from  service  without  license,  after  the  maim 
taken,  because  the  maim  was  lawful.  But  if  one  serve  an  enemy,  and  be  there 
maimed,  although  he  be  after  pardoned,  yet  he  is  not  relievable  by  this  law. 
So  if  his  hand  be  cut  off  for  an  offence,  though  he  were  in  an  English  band, 
because  it  was  not  in  service. 

Schools  of  learning :  such  are  schools  of  writing,  reading  of  languages, 
music,  or  any  mathematical  sciences,  plapng  of  organs  by  men ;  because  such 
music  is  used  in  churches. 

But  no  schools  of  dancing  or  fencing  are  within  the  intent  of  this  law ;  because 
they  are  matters  of  delicacy,  not  necessity. 

No  schools  for  catechising,  because  religion  is  variable,  and  not  within  this 
statute,  (a) 

FVee  Schools :  these  are  to  be  understood  grammar-schools,  and  all  things 
requisite  thereunto,  as  provision  for  the  room,  for  the  school,  the  master,  and 
usher,  and  the  lodgings,  &c. 

Scholars  in  Universities :  these  general  words  must  be  restrained  to  the  par- 
ticular Universities  of  Oxford  and  Cambridge ;  and  to  such  students  that  study 
^vinity,  physic,  or  law ;  not  students  in  arts  only,  nor  to  any  students  of 
divinity  in  popery,  &c. 

A  recusant  made  a  feoffment  of  certain  lands  to  divers  others,  upon  hope 
that  they  would  employ  the  profits  of  the  land  to  the  use  of  poor  scholars  in 
Oxford  or  Cambridge  or  elsewhere,  being  such  as  studied  divinity  and  took 
holy  orders,  according  to  the  discretion  of  the  feoffees,  and  agreeable  to  the  in- 
tent of  the  feoffor ;  in  this  case,  because  the  party  was  a  recusant,  and  his  in- 
tent by  the  words  might  appear  to  be,  that  the  misemployment  should  be  upon 
poor  popish  priests  (for  the  words  elsewhere  in  their  meaning  is  some  foreign 
University,  and  the  holy  orders  they  intend  are  popish).  Therefore  (16  Nov. 
3  Jac.)  it  was  decreed  that  the  heir  should  have  the  land,  because  the  use 
and  employment  was  not  charitable,  but  superstitious,  and  not  upon  scholars 
within  the  meaning  of  this  law.  (jb) 

If  a  man  give  a  stock  of  money  to  be  put  out  to  young  tradesmen,  at  £5  per 
£100,  the  interest  money  to  be  employed  upon  young  students  in  divinity,  to 
provide  them  living  withal ;  this  use  to  the  students  is  not  a  charitable  use, 
because  it  depends  upon  usury,  and  maintains  simony. 

If  a  poor  scholar  be  married,  or  be  placed  in  the  college  of  physicians,  he  is 
not  to  be  relieved  by  this  statute ;  because  it  is  presumed  he  hath  competent 
advancement,  (c) 


(a)  Not  now  law. 

(6)  This  i9  the  case  of  Croft  v.  £vetts,  stated  ante,  p.  265. 

(r)  Not  the  view  which  would  be  taken  at  the  present  day. 


468  Sir  Francis  Moore  a 

the  poor  of  such  houses ;  to  maintain  one  to  read  prayers  to  the  poor  of  such  a 
house. 

To  build  a  house  fqr  the  poor  to  resort  unto,  to  receive  their  ahns,  pensions* 
or  payments. 

To  provide  them  weapons  for  the  defence  of  their  houses,  not  to  wear  abroad 
for  ostentation. 

To  increase  the  diet  of  almsmen  upon  festival  days. 

But  to  make  seats  for  poor  people  to  beg  in  by  the  high  ways,  is  no  charitable 
use  within  this  law;  for  charity  must  concur  with  the  law,  and  the  law  prohibits 
begging,  therefore  it  is  no  charity  to  maintain  begging. 

King  Hen.  VII.  erected  certain  alms-houses  at  Westminster,  for  a  certain 
number  of  poor  people,  whereof  one  should  be  a  priest,  who  at  certain  times 
was  to  go  about  certain  places,  and  pray  for  the  souls  of  the  king  and  his  an- 
cestors. Now  although  the  gift  to  the  poor  might  seem  charitable,  yet  because 
it  would  not  consist  without  a  priest  to  pray  for  souls,  which  is  superstitious,  it 
was  decreed  in  the  Chancery,  27th  of  June,  ann.  30  Jac,  that  it  was  no  charitable 
use  within  the  statute;  Simon  Peter's  case,  (a) 

A  fine  was  levied  by  a  recusant  to  another  in  Queen  Elizabeth's  time,  and 
this  was  in  trust,  that  the  profits  might  be  employed  upon  an  hospital  of  reli- 
gious, which  should  be  renewed  when  the  times  would  serve ;  and,  in  the  mean 
time,  the  profits  to  be  employed  to  the  relief  of  poor  people  by  the  discretion  of 
the  conusee  and  his  heirs,  according  to  the  intent  of  the  conusor. 

In  this  case,  because  it  was  apparent  that  the  donor  was  a  recusant,  and  the 
employment  must  be  according  to  his  intent,  and  his  intent  could  be  to  no 
other  than  the  relief  of  poor  recusants,  which  is  not  agreeable  to  the  law, 
therefore  (term  Hil.  3  Jac.)  the  land  was  decreed  to  the  heir  of  the  common 
law,  because  the  use  was  not  charitable  within  the  meaning  of  this  statute  law; 
Lady  Egcrton's  case. 

Soldiers :  under  this  word  are  contained  every  one,  whether  voluntary  or 
pressed,  that  hath  served  in  any  band  as  a  common  soldier,  or  captain ;  but  no 
voluntary  victuallers,  nor  the  wives,  children,  or  servants  of  maimed  soldiers, 
because  they  cannot  participate  of  their  maims.  If  an  alien  be  maimed  in 
English  service,  he  is  relievable  by  this  statute.  But  if  an  Englishman  serre 
in  Uie  wars  of  an  alien,  he  is  not  a  soldier  within  the  meaning  of  this  act. 

Mariners:  by  this  word  are  understood  all  necessary  servants  in  a  ship,  as 
well  as  the  master  or  pilot ;  so  are  victuallers ;  so  are  artificers ;  and  so  are 
mariners  in  merchants'  ships,  as  well  as  in  the  king's,  or  in  ships  of  war, 
because  the  merchants  are  employed  in  service  of  the  realm  as  well  as  men  of 
war ;  but  neither  the  owners,  nor  passengers,  nor  barge  men,  nor  wherry  meo, 
nor  such  as  serve  in  the  ships  of  aliens,  or  such  ships  as  go  to  sea  withoat 
letters  of  mart,  are  no  mariners  within  the  intent  of  this  law. 

Sick  and  Maimed :  these  words  must  be  taken  disjunctively  and  dividedly,  so 
that  and  must  be  construed  for  or :  for  if  the  party  be  either  sick,  or  maimed 
he  is  relievable ;  but  if  he  be  sick,  his  relief  must  last  no  longer  than  the  time 


d)  But  <ee  Adams  and  Ltnbertl  ca^-e,  4  Co.  96, 104,  b. 
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Such  as  are  decayed  by  negligence,  fraud  of  servantSi^  or  casualty  by  fire.  Sec, 
sn  within  this  law,  but  such  as  are  decayed  by  suretyship,  are  not  reUevable 
by  this  act. 

To  lend  to  young  tradesmen  under  £10  the  £100  is  chanty ;  but  to  en]{^y 
the  interest  is  not  within  this  statute,  because  no  charity  can  arise  out  of  usury, 
all  usury  being  unlawful. 

For  reiitf  or  redemption  of  prisoners  or  captives :  prisoners  upon  pnemu- 
nire,  or  upon  executions  upon  condemnations,  are  relievable. 

But  seminaries  (a)  committed  by  the  high  commissioners  are  not,  because  the 
ground  of  their  restraint  is  a  contempt. 

An  enemy  taken  captive  by  another  Christian  is  not  relievable  ;  but  if  a 
Christian  be  captive  to  a  l\irk,  he  is  relievable,  because  he  was  taken  prisoner  in 
defence  of  a  common  cause ;  for  the  Turk  is  hostis  communis  to  all  Chnstians.  (6) 

A  gift  was  made  to  relieve  such  as  were  imprisoned  for  their  conscience  sake. 
It  was  agreed  in  Throymorton  and  Gray's  case,  41  Eliz.  that  if  they  were  in 
prison,  in  subjection  to  the  law  upon  condemnation,  they  were  relievable ;  if 
upon  obstinacy,  not  to  be  relieved  by  the  charity  of  this  law. 

The  wives  and  children  of  prisoners  are  not  within  the  equity  of  this  act. 

Taxes,  subsidies,  are  not  within  the  meaning  of  this  word,  because  poor  men 
pay  them  not,  and  so  no  ease  to  discharge  them  of  that  tax.  (c)  But  all  taxes, 
wherewith  the  poor  as  well  as  the  rich  are  chargeable,  are  within  the  intent  of 
this  law :  as  keeping  of  watches,  pursuing  of  hue  and  cries,  &c.  But  fines 
for  escape  for  robberies  are  not  within  this  act. 

Penalties  of  statutes,  non  obstantes,  monopolies,  and  such  kind  of  privileges, 
cannot  be  granted  to  a  charitable  use. 

Upon  the  first  division.  In  all  other  grants,  so  in  a  gift  to  a  charitable  use,  it 
is  said  that  these  four  things  are  principally  to  be  considered :  1,  The  ability 
of  the  donor ;  2,  The  capacity  of  the  donee ;  3,  The  instrument  or  means 
whereby  it  is  given  ;  4,  And  lastly,  the  thing  itself  which  is  or  may  be  given  to 
a  charitable  use. 

Those  persons  which  are  disabled  to  be  donors  by  the  common  law,  or  by 
statute,  are  disabled  to  give  to  a  charitable  use,  such  are  infants,  married 
women,  idiots,  madmen,  lunatics,  accountants  to  the  king,  bankrupts,  &c. 

If  an  infant  make  a  feoffment  to  a  charitable  use,  with  a  letter  of  attorney  to 
deliver  seisin,  this  is  merely  void  ;  but  if  he  levy  a  fine,  or  make  livery  himself, 
these  are  but  voidable.     So, 

If  a  married  woman  levy  a  fine  to  a  charitable  use,  this  is  good  until  it  be 
reversed.     If  the  husband  and  his  wife  levy  a  fine  of  the  wife's  land,  and  the 


(a)  Sie  in  Duke. 

(6)  Turks  and  inBdelft  are  not  perpetui  inimici,  nor  is  there  a  particular  enmity  between 
them  and  us,  but  this  is  a  common  error  founded  on  a  groundless  opinion  of  Justice  Brook  ; 
(1'2  Hen.  8,  fol.  4.)  for  though  there  be  a  difterence  between  our  religion  and  theirs,  that 
does  not  oblige  us  to  be  enemies  to  their  persons;  they  are  the  creatures  of  God,  und  of 
the  same  kind  as  we  are,  and  it  would  be  a  sin  in  us  to  hurt  their  persons,  i^er  Littleton, 
(aftcnvards  Lord  Keeper  to  King  Cliarles  1.)  in  his  nadiiig  on  the  27  Edw.  HI.  17,  MS. ; 
given  1  Salk.  46.  And  see  Omychund  v.  Barker,  1  Atk.  21.8.  ('.  VViUes  538.  Vide 
tameit  amlra,  Calvin^s  caac,  7  Rep.  17. 

(c)  QuA-rc,  and  see  the  wcrds  of  the  act. 
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For  repair  of  bridges :  such  only  are  intended  as  are  for  pnblie  passage,  not 
private  ease. 

Ports  ami  Havens :  8uch  only  as  tend  to  safety  of  ships  of  sail,  not  other 
vessels ;  and  creeks  of  harbonr,  which  are  employed  to  find  lights  to  guide  ships 
into  the  haven,  is  a  charitable  use  within  these  words.  An  imposition  granted 
upon  commodities  imported  or  transported,  to  be  employed  upon  repor  of 
ports  or  havens,  where  they  shall  land,  is  a  charitable  use,  and  within  this 
statute. 

Common  ponds,  or  watering  places,  are  within  the  equity  of  these  wordi. 

Sea  hanks :  intend  only  where  the  sea  ebbs  and  flows.  And  a  gift  to  repair 
sea  banks  is  good,  notwithstanding  others  stand  bound  by  covenant  and  pre- 
scription, to  repair  them ;  because  it  is  a  common  good,  in  preventing  a  eom- 
raon  danger. 

Orphans :  are  those  that  are  poor  and  parentless,  and  such  are  bastards  after 
the  death  of  their  mother,  and  are  to  be  relieved,  until  by  intendment  they  wn 
able  to  get  their  living,  which  is  at  the  age  of  twenty-one  years. 

If  a  parentless  poor  child  be  married  under  twelve  years  of  age,  it  continues 
an  or])han,  until  the  age  of  assent :  no  servant  or  apprentiee  is  an  orphan 
within  the  statute ;  because  they  have  masters,  which  are  in  lieu  of  parents  to 
provide  for  them ;  but  a  scholar  may  be  an  orphan  until  twenty-one  yean 
of  age. 

Education  and  preferment  of  orphans,  lands  given  to  buy  horses,  and  to  pro- 
vide a  rider,  to  teach  orphans  to  ride,  which  hold  by  knight's  service,  ia  within 
this  law. 

Houses  of  Correction :  cannot  be  founded  by  charter  without  an  Act  of  I^- 
liament,  because  it  tends  to  corporeal  punishment,  which  cannot  be  in^Hftw? 
without  parliament ;  but  justices  at  their  sessions  may  find  one,  by  vntne  of 
the  Act  of  Parliament  made  39  Eliz. 

A  gift  of  money  to  erect  a  House  of  Correction  is  good,  and  within  the  mean- 
ing of  this  law. 

Marriage  of  poor  maids :  these  words  extend  not  to  such  as  have  parents  able 
to  give  portions  with  them,  nor  to  such  as  have  legacies  given  them,  nor  to  such 
as  are  incontinent,  nor  such  as  marry  without  or  against  the  consent  of  their 
parents.  But  though  they  have  uncles,  and  able  to  give  portions,  yet  they  are 
poor  within  this  law.  To  provide  them  wedding  apparel,  or  an  ofiering  dinner 
is  a  good  use ;  but  not  to  provide  them  wedding  rings,  because  that  is  tbe 
husband's  part. 

Young  tradesmen :  not  after  five  years  continuance  in  trade. 

Persons  decayed :  bankrupts  are  within  these  words,  if  they  lie  in  prison* 
not  if  they  keep  their  houses,  because  they  have  submitted  themselves  to  tbe 
law.  And  the  statute  for  Charitable  Uses  was  made  after  the  statute  of  bank- 
rupts, (a) 


{a)  III  both  thehc  instances  a   diH'crcnt  roastruitiou  v^oulU  probably  prevuil  at  the 
presinl  day. 
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A  gift  to  a  parish  by  deed  to  a  charitable  use  is  void,  but  a  devise  by  will  is 
good  ;  and  the  churchwardens  and  overseers  shall  take  it  in  succession ;  and 
in  London  the  mayor  and  the  commonalty,  40  Ass.  26. 

A  charitable  use  cannot  be  limited  upon  an  estate  in  dower,  nor  upon  a  gift 
in  frank  marriage,  nor  upon  exchange  made  of  lands. 

But  a  jointure  may  be  made  to  a  charitable  use,  because  it  may  be  upon  con- 
dition ;  Vernon's  case,  4  Co.  2.  And  wheresoever  a  condition  is  Umitable,  there 
a  charitable  use  is  appointable. 

It  may  be  limited  upon  a  gift  in  tail  by  a  render  by  fine,  upon  a  gift  causa 
matrimonii  pnelocuti  upon  a  release  of  right,  action,  entry,  &c.,  or  any  thin^ 
valuable  upon  a  bargain  and  sale  of  land ;  it  may  be  averred  that  it  was  to  a 
charitable  use,  upon  a  feoffment  without  livery,  upon  a  grant  of  a  reversion 
without  attornment,  upon  a  bargain  and  sale  without  inrolment. 

If  a  copyholder  surrenders  to  another  to  the  use  of  a  grammar-school,  the 
lord  of  the  manor  is  compellable  to  admit  the  tenant,  because  it  is  not  pre- 
judicial to  the  lord ;  insomuch  as  he  hath  but  one  tenant,  after  whose  death  his 
fine  is  due,  as  it  was  before,  and  the  use  of  the  land  is  only  in  the  corporation  i 
Ranskaw  and  Robottom's  case  at  St.  Alban's,  Dower  in  the  Chancery,  43  Eliz. 
Otherwise,  if  the  surrender  had  been  made  to  a  corporation ;  for  then  the  lord 
should  have  been  prejudiced  in  his  services  ;  so  if  the  custom  of  the  manor  be 
to  devise  to  one  only,  and  to  have  a  heriot  after  his  death,  the  tenant  may  not 
surrender  to  two  persons  to  a  charitable  use,  because  the  lord  is  delayed  of  his 
heriot. 

A  copyholder  surrenders  to  the  use  of  his  last  wiD,  and  thereby  devises  that 
the  parson,  the  churchwardens,  and  four  honest  men  of  the  parish  of  Allhallows, 
should  sell  his  copyhold,  to  be  employed  to  a  charitable  use.  The  copyholder 
dieth,  his  heir  is  admitted,  the  parson,  &c.  sell  the  copyhold  to  J.  S.  The  heir 
was  compelled  to  surrender  to  J.  S. ;  Guiddy*s  case  decreed,  4  Jac.  in  Chan- 
cery. 

A  lease  for  years  is  made,  rendering  rent,  to  a  common  midwife,  for  poor 
women :  the  rent  is  limited,  by  reason  of  the  charity,  though  a  reservation  of 
rent  cannot  be  appointed  to  a  stranger  by  the  common  law. 

If  there  be  two  joint-tenants,  and  one  release  to  the  other  to  a  charitable  use, 
the  use  is  well  raised ;  but  if  two  joint-tenants  of  a  rent,  and  one  grants  his  part 
to  the  other  to  a  charitable  use,  that  is  void,  for  one  joint-tenant  cannot  grant 
to  the  other. 

If  a  man  make  a  feoffment,  with  a  power  of  revocation,  and  afterwards  he  sells 
the  land  to  a  charitable  use,  the  use  is  well  limited,  and  he  cannot  revoke.  If 
a  man  devise  a  term  for  years  to  a  woman  during  her  life,  remainder  to  another 
to  a  charitable  use,  though  the  remainder  which  is  hmited  be  void,  yet  the 
executors  of  the  woman,  which  shall  haVe  the  residue  of  the  term,  shaU  be 
charged  with  the  use. 

If  a  man  bequeath  £300  to  three  parishes  equally,  to  be  lent  out  at  £5  per 
£lOO  by  the  churchwardens  of  each  parish,  this  legacy  is  not  within  this 
statute ;  but  yet  the  chancellor  may  give  remedy  by  equity  in  chancery. 

If  money  be  given  to  be  put  out  at  £5  per  cent.,  and  the  interest  to  be  given 
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wife  only  declares  the  use,  if  the  husband  survive,  the  use  is  void ;  hut  if  die 
wife  survive,  the  use  is  good.  A  married  woman,  executrix  to  another  man^niaj 
give  the  goods,  which  she  hath  as  executrix,  to  a  charitable  use. 

If  an  idiot,  madman,  or  lunatic,  make  a  gift  to  a  charitable  use,  it  is  good» 
until  an  office  be  found  of  their  idiocy,  &c. 

If  a  bankrupt  make  a  gift  to  a  charitable  use,  it  is  good,  until  a  commiiaum 
be  awarded  and  executed.  So  if  an  accountant  make  a  gift,  it  is  good,  until  it 
appeareth  he  is  not  sufficient  otherwise  to  make  satis&ction. 

Persons  disabled  to  be  donors,  may  be  donees,  or  feoffees  to  a  charitable 
use ;  and  such  as  cannot  be  feoffees  to  other  uses,  may  have  lands  to  a  charitable 
use. 

If  a  feoffment  be  made  to  a  dean  and  chapter,  upon  conditioa  to  perform  a 
charitable  use,  it  is  good,  though  they  cannot  be  seised  to  another  man's  use. 

A  bankrupt,  an  accountant,  or  a  recusant,  may  be  feotkea  or  donees  to  a 
charitable  use. 

If  the  daughter,  being  heir,  gives  the  land  descended  to  a  charitable  use,  and 
then  a  son  be  bom,  the  son  shall  avoid  the  gift. 

But  if  the  father  had  been  a  feoffee,  upon  condition  that  be  or  bis  heirs 
should  give  the  land  to  a  charitable  use,  and  the  daughter  had  made  such  a 
feoffment  before  the  birth  of  the  son,  that  should  have  bound  the  son ;  because 
it  was  no  more  than  the  son  himself  should  have  performed,  by  reason  of  the 
condition. 

A  gift  was  made  to  a  parson  and  his  successors,  to  the  use  of  the  poor  of  the 
parish  :  the  parson  made  a  lease  for  thirty  years,  the  lessee  did  not  perform  the 
use,  and  the  poor  made  an  entry ;  in  this  case  it  was  resolved,  that  the  gift  was 
good,  and  that  the  lease  for  so  many  years  was  good  also,  notwithstanding  the 
statute  13  E^z.  cap.  10,  and  the  reasons  were,  1,  Because  it  was  not  an  ancient 
glebe  of  the  church ;  2,  Because  it  could  not  tend  to  the  impoverishment  of 
the  successor,  insomuch  as  it  was  given  to  a  charitable  use ;  Bmister^s  case  in 
the  Star  Chamber,  44  Eliz. 

Lands  are  given  to  an  idiot  for  a  charitable  use ;  this  is  good,  until  an  office 
find  htm  an  idiot;  but  after  office  found,  it  shall  be  void  (a)  during  his  life; 
and  then,  after  his  decease,  it  shall  be  revived  in  his  heir. 

A  gift  made  unto  a  married  woman,  if  her  husband  disagree,  the  gift  is  void. 

If  lands  or  goods  be  devised  to  one  by  will,  or  a  remainder  limited  to  one  by 
deed,  to  perform  a  charitable  use,  if  the  devisee  will  refuse  the  legacy,  or  the 
grantee  waive  his  remainder,  and  that  by  fraud  or  covin,  they  are  eompdLaUe 
to  take  the  land  and  to  perform  the  use. 

The  king  gives  land  probis  kominibug  de  D.  (which  was  no  corporation  before,) 
rendering  a  certain  rent,  and  the  residue  of  the  profits  to  repair  a  bridge,  &c., 
and  after  the  king  releases  the  rent  or  farm  ;  in  this  case,  though  the  reservation 
of  the  farm  was  the  cause  of  their  corporation  and  capacity,  which  being  re- 
leased, their  capacity  should  (feem  determined ;  yet  for  the  preservation  of  the 
charitable  use,  they  shall  continue  a  corporation  for  that  purpose  only. 


(a)  Not  the  use,  merely  the  legal  csUte. 
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If  a  man  make  a  lease  for  life,  upon  condition,  and  afterwards  grants  his 
reversion,  upon  condition  to  perform  a  charitable  use,  if  the  grantee  enter  for 
conditions  broken,  he  shall  presently  hold  as  charged  with  the  use. 

A  condition  in  gross  may  be  released  to  a  charitable  use,  but  it  cannot  be 
granted. 

If  one  mortgage  or  devise,  that  if  his  heirs  redeem  the  land,  he  shall  per- 
form a  charitable  use,  the  heir  is  not  chargeable,  for  his  father  had  but  a  bare 
condition :  and  yet  if  the  mortgagor  devise,  that  his  executors  shall  pay  the 
money  to  redeem  the  land,  or  if  he  devise  money  to  his  heir  to  redeem  the 
land,  and  devise  farther  that  when  the  heir  hath  redeemed  the  land,  he  shall 
perform  a  charitable  use,  this  de\4se  (a)  is  well  limited,  and  the  heir  is  chargeable 
with  it. 

The  statute  of  wills  binds  not  this  statute ;  for  if  tenant  by  knight-service 
dispose  of  two  parts  of  his  lands  for  the  advancement  of  his  wife  and 
children,  &c.,  and  after  devise  by  his  will  that  his  heir  shall  perform  a  cha- 
ritable use  with  the  third  part,  the  heir  shall  be  charged  with  the  use,  because 
he  is  in  by  descent. 

A  mortgagor  devises,  that  his  executors  shall  pay  the  money  to  the  mortga- 
gee, and  that  then  they  shall  sell  the  land  to  pay  his  debts  ;  the  executors  tender 
the  money  at  the  day ;  the  heir  by  covin  denies  that  they  shall  tender  in  his 
name.  It  was  decreed,  42nd  Eliz.  in  chancery,  that  the  mortgagee  should  re- 
ceive the  money,  and  that  the  executors  should  sell  the  lands,  and  pay  the 
debts ;  Wormeston  and  Price's  case.  The  like  reason  of  a  performance  of  a 
charitable  use,  which  is  equally,  if  not  more  favoured  in  equity  than  payment  of 
debts.  (6) 

If  a  man  appoint  by  his  will,  that  his  executors  prosecute  an  action  of  debt» 
detinue,  covenant,  &c.  and  that  all  which  they  recovered  in  such  an  action,  shall 
be  employed  to  a  charitable  use.  This  use  is  well  limited  upon  such  a  possi- 
bility, &c. 

If  one  have  a  term  for  years  to  a  charitable  use,  and  it  is  evicted,  all  the 
damage  which  the  termor  shall  recover,  upon  an  action  of  covenant,  shall  be 
employed  to  the  charitable  use. 

The  same  law,  of  land  recovered  in  value  for  it,  shall  be  tiable  to  the  charitable 
use ;  so  shall  a  tenancy  which  escheats  to  a  seigniory,  that  was  granted  to  per- 
form a  charitable  use. 

DIVISION  II. 

'*  That  it  shall  and  may  be  la^vful  to  and  for  the  Lord  Chancellor  or  Keeper 
"  of  the  great  seal  of  England  for  the  time  being,  and  for  the  Chancellor  of  the 
duchy  of  Lancaster  for  the  time  being,  for  lands  within  that  county  palatine* 
to  award  commissions  under  the  great  seal  of  England,  or  the  seal  of  the 
*'  county  palatine,  as  the  case  shall  require,  to  the  bishop  of  every  diocese,  and 
"  his  chancellor,  in  case  there  shall  be  any  bishop  at  the  time  of  the  awarding  the 
"  commission, and  to  other  persons  of  good  and  sound  behaviour.  Provided  that 
*'  no  person  or  persons,  that  hath  or  shall  have  any  of  the  said  lands,  tenements. 


(«  )  This  uoid  is  Uase  in  the  original. 
(/>)  Not  so  at  the  ]>res€nt  day. 
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amongst  the  poor,  this  is  no  charitable  uae  within  this  statate.  becaaae  it 
depends  upon  usury,  which  is  unlawful. 

If  a  man  devise  that  the  executors  or  administrators  of  his  wife  shall  pay 
£100,  to  be  lent  out  to  youn/^  tradesmen,  this  devise  is  void;  becauae  he  cannot 
charge  the  executors  or  administrators  of  his  wife.  But  if  that  wife  take 
another  husband,  and  he  hath  assets  in  his  hands  of  the  goods  of  the  former 
husband,  those  shall  be  liable  to  the  charitable  use ;  and  these  observations 
were  made  upon  a  decree  in  John  HowardTs  case,  40  Elis. 

G.  gave  lands  to  the  poor  of  the  hospital  of  Reading,  44  Eliz. :  nofw  the  hos- 
pital was  no  corporation,  and  so  not  capable ;  but  the  mayor  and  burgesses  were 
governors,  and  supervisors  of  the  hospital.  The  land  in  equity  was  decreed  to 
the  mayor  and  burgesses,  to  the  use  of  the  poor  to  that  hospital. 

Where  the  things  given  may  pass  without  deed,  a  charitable  use  may  be 
averred  by  witnesses ;  but  where  the  things  cannot  pass  without  a  deed,  there 
charitable  uses  cannot  be  averred  without  a  deed  proving  the  use. 

If  a  fine  be  levied  sur  grant  et  render,  a  charitable  use  cannot  be  averred  with- 
out a  deed ;  but  if  a  fine  be  levied,  and  a  use  expressed  in  another  deed,  that 
expressed  use  may  be  averred  without  deed  to  be  a  charitable  use,  and  upon 
confidence ;  so  may  an  averment  be  taken  by  parol  of  a  charitable  use,  whidi  is 
agreeable  to  the  use  expressed. 

A  jointure,  made  to  bar  a  woman  of  her  dower,  cannot  be  without  deed;  and 
therefore  a  charitable  use,  limited  upon  such  a  jointure,  cannot  be  averred 
without  a  deed. 

If  a  man  make  a  feofiment,  upon  condition  that  the  feofiees  shall  perform  a 
charitable  use,  if  the  feofibr  himself  re-enter  for  the  condition  broken,  the  use 
is  destroyed ;  but  if  his  heir  enter  for  breach  of  the  condition,  he  shall  perform 
the  use,  because  he  comes  in  upon  confidence,  and  the  condition  was  com- 
pulsory to  perform  the  use. 

A  man  being  seised  of  two  acres  of  land,  the  one  of  the  nature  of  Boroogfa- 
English  the  other  at  common  law,  hath  two  sons,  and  deviseth  both  those  acres 
to  both  his  sons,  to  perform  a  charitable  use.  If  the  condition  be  broken,  the 
elder  son  shall  enter  into  the  Borough-English  and  the  younger  into  the  guild- 
able  acre,  and  each  shall  hold  his  acre  charged  with  the  use,  because  the 
condition  was  penal  and  compulsory,  to  perform  a  charitable  use. 

There  are  five  manner  of  things  which  cannot  be  granted  to  a  charitable  use, 
1st,  Things  that  yield  no  profit;  ind.  Things  that  are  incident  to  others  and 
inseparable ;  3rd,  Possibilities  of  interest ;  4th,  Conditions ;  5th,  Copyholds,  if 
any  way  prejudicial  to  the  lords. 

An  advowson  in  gross,  a  way  or  passage,  matters  of  pleasure,  as  a  licence  to 
hunt  in  a  park,  a  seigniory /m)  fealty  only,  &c.,' cannot  be  granted  to  a  charitable 
use ;  but  they  may  be  released  to  a  charitable  use,  or  sold,  and  the  money 
provenient  disposed  to  a  charitable  use. 

So  an  advowson  may  be  granted,  upon  condition  that  so  often  as  the  church 
shall  be  void,  a  poor  scholar  of  such  a  college  shall  be  preferred,  and  the 
limitation  is  good. 

A  common  appendant,  an  annuity  pro  consUio  impendendo,  and  such  things  not 
iicparablf ,  cannot  bo  granted  to  a  charitable  use. 
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WB8  a  juror,  may  not  be  a  commissioner ;  nor  one  that  was  fined  for  fraud,  or 
cozenage,  or  a  barretor,  and  aU  persons  convict,  cannot  be  of  the  commission. 

No  person  that  doth,  or  may  pretend  title  shall  be  named  a  commissioner,  or 
jmror :  this  proviso  being  made  to  corroborate  a  beneficial  law  shall  be  taken 
largely ;  so  that  whosoever  may  have  any  finger  in  the  interest  or  titles,  shall  be 
excluded  from  either  being  a  commissioner  or  juror.  And  therefore  if  a  man 
devise  land  to  be  sold  for  a  charitable  use,  and  name  no  person  to  sell  it,  in 
this  case,  the  bishop  ought  to  make  the  sale,  (a)  but  he  can  be  no  com- 
miasioner. 

So  if  goods  be  given  to  one  in  trust  to  a  charitable  use,  and  he  defrauds  the 
use,  and  dies  intestate ;  because  the  goods  are  presently  in  the  hands  of  the 
bishop  until  administration  be  committed,  he  cannot  be  named  a  commis- 
sioner, for  the  pretence  of  title  he  hath  to  the  goods,  unless  the  defrauders 
died  in  a  peculiar  parish  in  the  diocese,  exempt  from  the  jurisdiction  of  that 
bishop. 

The  commission  ought  to  be  awarded  to  five  at  the  least,  because  the  words 
of  the  statute  are,  **  or  any  four  of  them,*'  and  less  than  four  cannot  execute  a 
commission. 

The  commission  must  be  framed  in  the  very  words  of  the  act,  because  the 
statute  limits  the  form ;  and  the  inquisition  must  be  according  to  the  commis- 
sion, jointly  of  the  gifts  and  abuses,  not  of  either  of  them  alone. 

And  whereas  it  bath  been  doubted  heretofore,  whether  it  were  not  requisite 
to  have  two  inquisitions,  the  first  as  an  indictment  to  accuse  the  parties,  the 
other  before  the  parties  present,  the  reader  resolved,  that  one  inquisition  is 
sufficient,  whereunto  the  parties  interested  must  be  called. 

A  commission  awarded  to  an  infant,  who  comes  to  age  before  execution,  he 
may  not  proceed ;  for  the  party  ought  to  be  able  at  the  time  of  the  awarding  of 
the  commission.  But  if  one  that  is  outlawed  be  named  a  commissioner,  and 
he  reverse  the  outlawry  before  execution,  he  may  proceed,  for  now  upon  the 
matter  he  was  never  outlawed,  because  an  erroneous  outlawry  is  in  truth  no 
outlawry ;  but  if  he  purchase  a  pardon  of  his  outlawry,  yet  he  remains  disabled, 
because  the  pardon  affirms  an  ofience.  So  if  the  commissioner  were  excom- 
municate at  the  time  of  the  award,  and  be  absolved  afterwards ;  yet  he  con- 
tinues still  disabled  to  be  a  commissioner. 

If  a  commission  be  awarded  to  one  that  is  cited  for  simony,  and  after  the 
commission  he  is  sentenced,  and  thereupon  excommunicate,  he  is  a  person  dis- 
abled to  be  a  commissioner,  ab  initio.  But  if  he  had  been  only  cited,  and  no 
further  proceedings  against  him,  he  might  have  executed  the  commission.  So 
may  a  man  that  is  indicted  of  a  crime;  but  if,  after  the  commission  awarded,  he 
be  attainted,  though  he  purchase  a  pardon,  yet  he  is  still  a  party  disabled  to 
be  any  commissioner  upon  this  statute,  and  may  not  execute  that  commission. 

Neither  tenant  by  sufierance,  nor  a  tutor  are  persons  excluded  by  reason  of 
interest  or  titles ;  but  an  executor  is  disabled  to  be  either  juror  or  commissioner, 
by  reason  of  his  pretended  right. 

If  goods  be  given  to  a  general  corporation,  as  the  city  of  London,  yet  freemen 


(a)  This  ciDDOt  now  be  considered  as  law. 
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rents,  annuities,  profits,  hereditaments,  goods,  chattels,  money  or  stocks  of 
money  in  his  hands  or  possession,  or  doth  or  shall  pretend  title  thereunto, 

"  shall  be  named  a  commissioner  or  juror,  for  any  the  causes  aforesaid,  or, 

"  being  named,  shall  execute  or  serve  in  the  same." 
And  upon  this  branch  and  the  proviso,  it  is  to  be  obsenred — 

1 .  What  commission  shall  be  said  to  be  well  aixrarded. 

2.  Wliat  commission  shall  be  said  to  be  well  executed. 

3.  What  persons  shall  be  commissioners. 

4.  What  persons  may  be  jurors :  and  it  seems  the  king  may  name  the  com- 

missioners, &c. 

The  king  may  name  the  commissioners,  and  seal  the  commission  himself, 
notwithstanding  the  word%  of  the  statute,  that  the  Lord  Chancellor,  &c.  shall 
award  commissions,  &c. :  but  commissioners,  which  have  the  custody  of  the 
great  seal  during  the  vacancy  of  the  chancellorship,  cannot  award  a  commis- 
sion by  virtue  of  this  act. 

A  commission,  awarded  under  the  privy  seal,  gives  no  authority  to  proceed 
according  to  this  statute.  But  if  the  king  command  the  chancellor  to  award  a 
commission  under  the  great  seal,  this  commission  shall  be  said  to  be  awarded 
by  the  chancellor,  though  the  king  gave  direction. 

For  lands  within  the  county  palatine  ;  under  the  word  lands,  are  comprehended 
all  things,  either  issuing  out  of  lands,  or  having  dependency  upon  land,  as 
commons,  rents,  apprendre,  &c. 

The  chancellor  of  England,  only,  shall  award  a  commission. 

But  ftjr  goods  for  charitable  use  within  the  duchy,  if  the  lands  given  to 
charitable  uses  lie  within  the  duchy,  and  the  employment  be  appointed  in  some 
place  out  of  the  duchy ;  or  if  the  lands  lie  without,  and  the  employment  is 
limited  within  the  duchy,  in  these  cases  either  several  conunissions  may  be 
awarded  by  the  several  chancellors,  or  one  commission  under  both  seals  may 
be  sufficient.  But  if  rent  be  given  out  of  land  in  one  county,  and  a  clause  for 
distress  limited  in  another  county,  there  the  commission  must  be  to  that 
county  where  the  land  lies,  out  of  which  the  rent  is  granted. 

Where  the  counties  may  join,  there  one  commission  is  sufficient;  but  always 
there  must  be  several  inquisitions  in  each  county. 

7b  the  bishop  and  his  chancellor :  a  bishop  elect  is  no  bishop  within  this  ad. 
But  if  he  be  consecrate  before  the  teste  of  the  conmiission  awarded,  it  is  suffi- 
cient, though  it  were  the  same  day. 

A  bishop  suffragan,  although  he  hath  episcopal  jurisdiction,  yet  he  is  no  such 
bishop,  to  be  named  in  a  commission  upon  this  statute.  A  commission  is  awarded 
to  a  bishop  and  his  chancellor,  whom  the  bishop  names  after  the  award ;  this 
chancellor  cannot  intermeddle  in  the  execution  of  the  commission,  for  he  was 
not  chancellor  at  the  time  of  the  awarding  the  commission. 

Though  a  bishop  be  notoriously  criminous,  yet  unless  he  be  deposed,  he 
ought  to  be  named  in  the  commission.  But  if  a  bishop  be  a  party  interested, 
he  may  be  omitted  upon  special  mention  of  the  cause,  and  so  the  commission 
may  be  good,  notwithstanding  the  omission  of  the  bishop. 

Persons  of  good  and  sound  behaviour :  an  alien  of  amity  may  be  a  conmiis- 
sioner ;  so  may  a  person  that  is  fined  for  riot,  or  petty  misdemeanors ;  but 
one  who  was  fined  for  acquitting  a  felon  against  the  evidence  given,  when  he 
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If  a  rent  issuing  out  of  lands,  lying  in  several  counties,  be  given  to  a  chari- 
table use :  there  shall  be  awTirded  but  one  commission,  but  the  commissioners 
must  make  several  precepts,  and  take  several  inquisitions  in  each  county,  and 
yet  make  but  one  decree  for  all :  The  commissions  must  be  awarded  where 
the  land  is. 

If  the  land  given  to  a  charitable  use  lie  in  one  county,  and  the  employment 
be  limited  in  another ;  if  a  commission  be  awarded  into  the  county  where  the 
land  lies,  it  is  sufficient.  But  yet  it  were  more  apt  and  expedient  to  have  it 
awarded  in  both  counties. 

If  goods  be  given  to  a  charitable  use,  the  commission  must  always  be  awarded 
to  the  county  where  the  employment  is  limited. 

Hie  commissioners  for  their  inquiry  are  bound  to  the  county,  but  not  for 
their  decree,  for  that  may  be  made  in  another  county. 

The  inquisition  must  be  made,  both  of  the  gift  and  the  abuse,  &c.,  not  of 
one  alone,  for  then  it  is  imperfect  and  void. 

If  a  jury  find  the  substance  of  the  gift  or  abuse,  &c.,  it  is  sufficient, 
though  they  vary  in  some  particulars,  or  find  not  the  circumstances.  There- 
fore, 

If  they  find  a  gift  made  per  quemdam  ignotum,  or  quibusdemiffnotis,  it  is  good 
enough,  for  they  have  found  a  gift,  which  is  the  substance ;  so  if  the  gift  were 
made  by  fine,  and  they  find  that  it  was  by  feofiment,  or  if  it  were  by  feoffment  to 
uses,  and  they  find  it  was  given  by  will,  this  is  good  enough,  for  the  gift 
is  the  substance,  and  the  form  of  conveyance  but  a  circumstance. 

So  if  they  find  the  general  use  truly,  though  they  miss  in  the  particular,  this 
is  sufficient.    Therefore, 

If  they  find  a  gift  to  provide  books  for  poor  scholars,  and  the  gift  was  to  buy 
them  gowns,  it  is  good  enough,  because  the  general  use  for  poor  scholars  is 
truly  found,  and  books  or  gowns  are  but  particulars  of  the  employment. 

So  if  they  find  a  gift  to  provide  stones  to  repair  highways,  and  the  gift  was 
to  buy  gravel  to  repair  them,  this  is  sufficient ,  for  they  truly  found  a  gift  for 
repair  of  highways,  which  is  the  general,  though  they  missed  in  the  particulars 
of  stones  and  gravel. 

So  if  they  find  a  gift  to  maintain  poor  scholars  in  an  university,  it  is  well 
enooghy  though  the  gift  were  to  find  two  poor  scholars,  students  in  divinity ; 
for  the  general,  or  poor  scholars,  is  found  truly. 

If  there  be  two  or  more  charitable  uses  limited  by  the  donor,  and  the  jury 
find  but  one,  yet  the  inquisition  is  good  for  that,  if  the  other  be  found  after. 

But  if  the  jury  vary  in  any  general  head  (from  the  truth  of  the  gift)  limited 
in  that  act,  that  inquisition  is  void.    Therefore, 

If  they  find  a  gift  for  relief  of  poor  scholars,  which  was  for  maimed  sol- 
diers ;  or  for  repair  of  highways,  where  it  is  for  marriages  of  poor  maids,  &c., 
these  inquisitions  are  insufficient,  because  they  fail  in  the  general,  which  is  of 
the  substance  of  the  charitable  use. 

I^nds  are  devised  to  one  for  a  charitable  use,  the  devisee  by  co\'in  with  the 
heir  waives  the  devise,  this  is  a  fraud  inquirable. 

The  feoffee  aliens  in  mortmain,  and  purchases  the  land  of  the  king 
again,  &c.,  this  is  a  fraud. 
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of  London  may  be  of  the  jury,  (a)  But  if  the  gift  were  t%  an  inferior  corpora- 
tion, as  to  a  company,  as  of  the  mercers,  &c.,  no  member  of  that  company  or 
corporation  may  be  a  commissioner  or  a  juror. 

Lands  were  fs^iven  in  tail,  in  form  of  a  perpetuity,  the  donee  suffers  a  recovery 
to  a  charitable  use ;  he  that  was  in  the  remainder  cannot  be  a  commissioner, 
nor  a  juror,  because  he  hath  a  pretended  right,  by  reason  of  the  perpetuity : 
Resolved  in  Sir  fVilUMm  Udall's  case,  Mich.  3  Jac.  1. 

If  a  commission  be  executed  by  five,  and  four  of  the  commissioners  be 
without  exception,  it  is  well  executed,  though  the  fifth  were  a  party  inte- 
rested, &c. 

No  commission  ought  to  be  awarded  without  a  precedent  negligence,  or 
misemployment  supposed. 

The  chancellor  may  join  several  counties  in  one  commission,  or  the  county 
and  a  franchise  in  the  same  county  together ;  for  the  words  of  the  statute  are 
large.  It  shall  be  lawful  for  the  chancellor  to  award  a  commission  into  all,  or 
any  pait  or  parts  of  this  realm.  (6) 

DIVISION    III. 

Inquintions,  where  to  be  taken,  Sfc. 

**  That  it  shall  and  may  be  lawful  for  the  commissioners  or  any  four  or  more 

of  them,  calling  the  parties  interested  in  any  lands,  &c.,  given  to  charitable 

uses,  to  inquire  by  the  oaths  of  twelve  men  or  more  of  the  said  county,  and 

by  all  other  good  and  lawful  ways  and  means,  whereunto  the  persons  inte- 

**  rested  shall  and  may  have  their  lawful  challenge  and  challenges." 
It  is  to  be  considered, 

I.  What  shall  be  a  sufficient  inquisition. 

H.  Who  a  party  interested,  that  ought  to  be  called  to  be  present  at  the  in- 
quiry. 

3.  Who  a  party  interested,  that  may  have  their  challenge. 

4.  What  challenge  is  allowable. 
And  it  seems  to  be  the  law. 

That  the  inquisition  ought  to  be  taken  in  that  county  where  the  oommis- 
sioners  are  appointed,  &c. 

If  land  lying  in  several  counties  be  given  to  a  charitable  use,  and  a  commis- 
sion is  awarded  only  into  one  county,  they  may  inquire  for  the  land  in  that 
county,  and  the  inquisition  is  good  for  that  land ;  but  they  cannot  inquire  for 
that  land  in  the  other  county  by  virtue  of  that  commission,  because  land  is  a 
thing  local,  and  tied  to  a  certain  place ;  yet  if  another  commission  be  directed 
to  the  same  persons  in  the  other  county  where  that  other  land  lieth,  they  may 
take  an  inquisition  of  that  also ;  and  so  upon  those  several  inquisitions  in  divers 
counties,  taken  by  virtue  of  such  several  commissions  (they  being  the  same 
persons)  may  make  one  decree  for  both,  and  it  shall  be  good. 


€€ 


(a)  This,  lo  say  the  least  uf  it,  is  extremely  doubtful. 

(fr)  A  commission  which  directed  inquiry  to  be  made  by  the  jury  of  a  borough  in  sach  a 
county,  was  held  to  lie  well  awarded,  the  statute  not  obliging  the  chancellor  to  issue  com- 
misKions  for  entire  counties  alone :  that  the  direction  lo  the  lury  of  the  county,  instead  of 
being  to  the  jur}'  of  the  body  of  the  county,  was  good  :  and  that  they  might  inquire  respect* 
ing  land<  lyi"^  out  of  the  to\i  n  in  the  county  at  large.  Bailiff,  &c.  of  llchester  v.  iJien- 
dishc,  2  Eq.  Ca.  Abr   200.     S.  C.  West's  R.  temp,  llardw.  184. 
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caDed,  this  shall  bind  the  moiety  only,  during  the  life  of  the  other  joint  tenant : 
hot  if  he  was  summoned,  and  fortune  to  survive  the  other,  then  the  inquisition 
shall  bind  him  for  the  whole. 

An  occupant  is  a  party  interested,  that  must  be  summoned,  and  he  shall  be 
bound  by  the  inquisition ;  but  the  decree  shall  not  bind  him  in  reversion ;  but 
that  he  may  avoid  all  without  complaining  by  bill. 

Tenant  by  estoppel  is  a  party  interested,  but  the  calling  of  him  shall  not  bind 
the  true  owner  for  any  longer  time  than  the  estoppel  shall  continue. 

If  tenant  in  tail  be  called,  his  issue  shall  be  bound,  so  shall  a  successor  by 
the  summons  of  his  predecessor,  until  the  decree  be  reversed  by  bill  before  the 
chancellor. 

If  there  be  mortgagors  and  mortgagees  of  land  given  to  a  charitable  use,  it  is 
the  safest  way  to  summon  both. 

Lessee  for  years,  upon  condition  to  have  the  fee  to  a  charitable  use ;  the 
lessee  is  summoned,  he  shall  be  bound  for  the  term.  But  if  he  in  the  reversion 
be  summoned,  the  lease  shall  be  bound  for  the  fee  simple  and  his  state  increas- 
ing, not  for  the  term. 

The  daughter  and  heir  hath  such  lands  by  descent,  and  she  is  summoned, 
then  a  son  is  bom,  and  after  the  decree  is  made,  the  son,  though  he  be  heir  ab 
uuHo,  yet  he  shall  be  bound  by  the  decree,  because  the  daughter  was  the  party 
interested  summonable  at  the  time. 

If  a  reversion  given  to  a  charitable  use  be  granted  over,  the  grantee,  before 
atonement,  is  no  party  interested  to  be  called,  yet  the  reader  made  some  doubt 
of  this  point. 

If  the  party  be  summoned,  the  decree  shall  bind  him,  though  he  were  absent 
fitmi  the  inquiry. 

A  legacy  is  bequeathed  to  a  charitable  use,  the  executor  refuseth  to  assent  to 
the  legacy,  both  the  executor  and  the  legatee  ought  to  be  summoned. 

If  a  stock  of  money  be  given,  to  be  put  out  upon  security,  both  the  obligor 
and  the  obligee  must  be  called. 

He  that  hath  goods  to  a  charitable  use,  dies  intestate,  the  ordinary  ought  to 
be  summoned,  unless  he  hath  committed  the  administration. 

A  married  woman  that  is  interested  ought  to  be  summoned,  and  her  default 
•hall  bind  her  husband. 

He,  which  hath  the  nomination  of  the  persons  upon  whom  the  alms  ought  to 
be  employed,  is  a  party  interested  to  be  called. 

The  persons  which  ought  to  receive  the  alms  are  not  persons  interested  to  be 
summoned ;  but  if  the  alms  have  been  employed  upon  such  as  ought  not  to 
have  received  them,  they  are  parties  interested,  and  ought  to  be  called. 

Every  wrongful  possessor  is  a  party  interested  to  be  summoned,  and 
charged.  The  calling  is  a  notice  given  to  the  person  of  the  party  interested, 
concerning  the  inquiry  to  be  taken  before  the  commissioners,  at  a  certain  time 
and  place. 

And  this  notice  may  be  given  as  subpcenas  used  to  be  served,  by  leaving 
them  at  the  dwelling-house  of  the  party ;  and  notice  may  be  given  him  in 
any  county,  or  it  may  be  given  over  seas. 

Hie  manner  of  the  notice  must  be  thus :  four  of  the  commissioners,  at  the 

1  1 


4^  Sir  Francis  Moore  t 

Tenant  in  tail  grants  a  rent  to  a  charitable  use,  and  levies  a  fiae  with  pro- 
clamations, the  issue  in  tail  combines  with  the  conusee  to  bargain  and  sdl  the 
land  to  his  father,  who  lay  sick,  to  the  intent  that  his  father  might  die  setted, 
and  the  rent  might  be  avoided ;  this  is  a  fraud. 

A  man  deviseth  a  sum  of  money  to  his  heir,  to  redeem  certain  lands  that  he 
had  mortgaged,  to  the  intent  it  should  be  employed  to  a  charitable  naei 
the  heir  refuseth  the  legacy,  and,  by  collusion  with  the  mortgagee,  suffers  the 
day  to  pass,  and  then  redeems  the  land ;  this  is  a  fraud  inquirable. 

Land  is  given  to  a  woman  for  a  charitable  use,  the  husband,  by  covin,  dis- 
agrees to  the  gift ;  this  is  a  fraud. 

A  father  gives  land  to  his  younger  son^  upon  condition  to  perform  a  charita- 
ble use,  the  father  dies,  the  elder  son  dies,  yet  the  younger  sen  shall  be  boond 
to  perform  the  use,  notwithstanding  the  condition  was  extinct  in  him  by 
descent ;  and  though  the  father  had  released  the  condition,  yet  the  same  had 
been  liable  to  the  use. 

Tenant  for  life  surrenders  with  warranty  in  fee  to  a  charitable  use,  the  lessor 
recovers  in  value ;  he  shall  hold  that  land  charged  with  the  use  for  ever. 

If  sixteen  be  impannelled  on  a  jury,  and  twelve  only  agree,  yet  this  is  a  good 
inquisition  according  to  the  statute. 

Besides  this  inquisition  by  the  oaths  of  twelve  men,  the  commissioners  may 
inquire  by  all  lawful  ways  and  means.  Such  are  former  inquisitions,  witnesses, 
rentals,  accompts,  estreats,  &c.,  and  their  own  proper  knowledge ;  and  by  theie 
means  they  may  supply  the  defects  of  the  inquisition  in  matters  of  particularity 
and  circumstance.  As  where  the  inquest  find  a  gift  to  the  tradesmen  of 
Bath,  &c.,  the  commissioners,  by  such  further  inquiry,  may  supply  the  par- 
ticular, to  what  sort  of  tradesmen.  So  where  the  jury  finds  a  misemployment, 
the  commissioners  may  supply  the  time,  how  long  it  hath  been  misem- 
ployed, &c. 

But  the  commissioners  cannot  inquire  by  deeds  that  are  cancelled,  nor  by 
witnesses  that  are  disabled,  nor  records  that  are  reversed, .  &c.,  neither  can 
they  examine  the  party  upon  his  oath. 

The  commissioners  cannot  proceed  without  summoning  the  parties  interested 
to  be  present.  Those  parties  only  who  are  in  possession  ought  necessarily  to 
be  summoned,  and  those  who  have  rights,  titles,  pretences,  (or  pocket  titlesj 
may  be  omitted,  and  yet  the  inquisition  is  good  enough. 

Lessee  for  years,  reversion  for  life,  remainder  over,  the  lessee  must  be  sum- 
moned, and  shall  be  bound  by  the  decree ;  but  those  in  remainder  shall  not  be 
bound,  unless  they  were  summoned. 

If  a  g^rdiau  by  knight-service  be  summoned,  and  the  ward  omitted,  yet  the 
guardian  shall  be  bound. 

If  an  infant  in  soccage  and  his  guardian  be  summoned,  both  shall  be  bound 
by  the  inquisition,  for  an  infant  is  not  excepted  out  of  this  law. 

So  if  a  man  that  is  non  compos  mentis  be  summoned,  he  shall  be  boond  by 
the  decree,  because  he  is  not  excepted ;  but  his  heir,  by  petition,  shewing  his 
right,  may  be  relieved,  because  his  ancestors  were  not  compos  mentis  .•  the  like 
is  law  of  an  idiot. 

If  there  be  two  joint-tenants,  parties  interested,  and  one  of  them  only  is 
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DIVISION  IV. 

And  after  hearing  and  examination,  it  shall  and  may  be  lawful  for  the  com- 
missioners, or  any  four  or  more  of  them  to  set  down  such  orders,  judgments, 
"  and  decrees,  as  that  the  lands,  tenements,  rents,  &c.  given  to  charitable  uses 
may  be  duly  and  faithfully  employed  to  and  for  the  use  for  which  they  were 
given,  and  not  being  repugnant  or  contrary  to  the  orders,  statutes,  or  decrees, 
or  founders,  which  decree  shall  stand  firm  and  good,  and  be  executed  accord- 
ingly, until  the  same  shall  be  undone  and  altered  by  the  Lord  Chancellor  of 
England,  or  Lord  Keeper  or  Chancellor  of  the  Duchy  of  Lancaster,  upon 
complaint  to  be  made  to  them/'    And  herein  are  observable,  five  points : 

1.  What  commissioners  may  make  a  decree,  and  what  decree,  order,  and 
judgment  shall  be  said  to  be  good  and  warranted  by  this  statute. 

2.  What  decree  shall  be  said  to  be  made,  according  to  the  intent  of  the  donor, 
and  what  persons  shall  be  bound  by  such  a  decree. 

3.  How  such  a  decree  may  be  executed. 

4.  What  decrees  may  be  undone  or  altered  by  the  Lord  Chancellor  upon 
complaint,  either  before  or  after  execution. 

5.  What  adnullation,  alteration,  &c.  of  such  decrees  by  the  Lord  Chancellor 
shall  be  good  and  firm  within  this  statute. 

Those  commissioners  that  made  the  inquiry  may  make  the  decree,  &c. 
Upon  this  fourth  point,  it  is  to  be  considered, 

1.  What  commissioners  may  make  a  decree  according  to  their  commission. 
and  warranted  by  this  statute. 

2.  What  decree  shall  be  said  to  be  made,  according  to  the  intent  of  the 
donor. 

3.  What  persons  shall  be  bound  by  such  a  decree. 

4.  AVhat  decree  shall  be  avoidable  before  execution,  and  what  after  execution. 
Those  commissioners  that  made  the  inquiry  may  make  the  decree,  and  none 

other,  because  the  words  of  the  statute  are  in  the  copulative  (shall  make  in- 
quiry,  and  upon  such  inquiry,)  and  herein  this  case  may  be  compared  to  a 
bailment  of  a  prisoner ;  for  if  two  justices,  upon  examination,  commit  a  person 
aospected  to  prison ;  if  other  two  justices,  which  never  heard  of  the  examina- 
tion will  bail  him,  this  is  more  than  they  ought  to  do,  and  by  the  opinion  of  the 
justices,  it  is  an  indiscretion  finable ;  so  if  those  commissioners,  which  were  not 
pf«aent  at  the  inquiry,  will  take  upon  them  to  make  a  decree  upon  this  matter, 
this  is  a  point  beyond  their  authority. 

A  bishop  is  named  with  four  other  commissioners ;  the  other  four  inquire, 
and  at  the  making  of  the  decree,  one  of  those  four  is  absent,  but  the  bishop  is 
present,  and  joins,  yet  this  decree  is  void,  because  the  bishop  was  not  at  the 

inquiry. 

If  there  be  eight  commissioners,  and  four  make  the  precept,  the  other  four 
may  inquire,  and  decree ;  for  the  decree  is  not  depending  on  the  precept,  but 
on  the  inquiry. 

Yet  if  thiee  only  make  the  precept,  though  four  inquire  and  decree,  yet  all  is 
void  because  the  precept  cannot  be  made  by  a  less  number  than  four,  and  then 
the  groond  failing,  the  building  must  fall. 

I  I  2 
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least,  must  make  a  precept,  under  their  seals,  commanding  the  party  to  be 
before  them  at  such  a  place,  upon  such  a  day,  about  such  a  business,  &c. 
And  this  precept  may  be  sent  to  the  sheriff  to  give  notice  thereof  to  the 
party. 

If  the  precept  be  read  in  the  church,  where  the  party  is  present,  it  is  a  suf- 
ficient notice  and  calling ;  if  it  be  generally  published  in  a  church  at  prayer, 
that  all  such  as  have  interest  in  such  lands  shall  be  before  the  commiasiooera, 
appoint  another  day  of  settling,  and  give  him  notice  thereof,  this  is  a  sufficient 
caDing. 

It  is  good  discretion  in  the  commissioners,  before  they  proceed  to  make  inqui- 
sition, to  examine  the  notice  given  and  the  execution  of  their  precepts,  upon 
affidavit,  and  to  enter  the  same,  to  avoid  a  counter-averment 

A  party  interested,  not  being  summoned,  was  present  at  an  inqmsition,  and 
gave  in  evidence ;  the  decree  was  made  against  him ;  and  upon  suggestion  after 
made  by  himself  in  the  chancery,  that  he  was  a  party  interested,  and  not  sum- 
moned, the  decree  was  avoided,  and  a  new  commission  awarded. — Fiscr't  <iff 

The  party  interested  is  summoned  for  two  purposes, — 1.  To  g^ve  in  evidenee. 
S.  To  take  his  challenge  to  the  jurors. 

A  party  remotely  interested  may  challenge  a  juror,  though  he  be  not  sum- 
monable. 

If  the  commissioners  allow  a  challenge  which  is  not  allowaUe,  yet  *lf*  will 
not  vitiate  their  decree. 

Bat  if  they  disallow  that  which  is  allowable,  that  wiU  make  their  decree  void. 

If  there  be  two  joint  tenants,  and  one  of  them  will  take  a  challenge,  this  shall 
be  good  and  bind  his  companion,  though  he  would  release  it ;  and  herein  the 
challenges  upon  this  statute  vary  from  the  rules  of  the  common  law,  for  tiist 
•aith,  that  those  which  must  join  in  action,  must  join  in  challenge. 

The  commissioners  may,  by  information,  put  out  a  juror  without  chalkoge 
by  the  party. 

Criminosity  is  a  principal  challenge 

Challenges  by  favor  are  triable,  but  if  such  a  challenge  be  denied,  yet  the 
challenge  is  good. 

That  the  juror  is  not  inhabitant  in  the  county,  is  a  principal  challenge.  So 
it  it,  that  he  was  sworn  upon  a  former  inquest. 

No  challenge  to  the  array  is  compulsory. 

If  an  alien  challenge  the  jury,  propter  medietatem  Hmgutf^  because  the  one-half 
of  the  jury  are  not  aliens,  according  to  the  statute  27  Ed.  III.  cap.  8  &  88 
Ed.  III.,  13  Ed.  I.  This  challenge  is  not  allowable,  because  that  statute  is  le- 
strained  to  inquest  taken  to  try  issues  between  party  and  party,  and  not  to 
inquisitions  of  this  nature.  Besides  that  challenge  must  be  taken  befoce  the 
vmtrt  facias  awarded,  and  therefore  where  no  venire  facioM  is  to  be  awiided, 
then  the  challenge  cannot  be  taken. 

Two  joint-tenants,  parties  interested,  one  of  them  only  is  summoned;  if  the 
other  be  present  at  the  day,  this  shall  be  accounted  a  good  summons  of  them  both. 

If  a  party  interested  be  summoned  to  be  of  the  jury,  this  is  no  good  sum- 
mons of  him  as  a  party  interested,  because  he  is  summoned  being  a  party  m- 
terested,  that  he  may  come  provided  with  counsel  to  give  in  evidence. 
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Lord  Chancellor,  because  the  use  limited  to  find  a  chaplain,  ad  dwina  celebranda 
was  no  use  within  the  statute  inquirable,  (1)  but  the  chancellor  by  his  chancery 
authority,  may  and  did  decree  the  land  to  the  first  use.  For  a  gift,  cmdam 
ca^Uano  ad  dwina  celebranda,  in  a  certain  church  or  chapel,  is  no  superstitious 
use  within  the  statute  1  Edw.  VI.,  and  so  was  the  opinion  of  the  justices  in  the 
King's  Bench,  (Paschae,  3  Jac.)  and  the  reason  is,  because  it  is  the  general  case 
of  all  parsons  in  England ;  but  if  the  use  had  been  within  this  statute,  the  com- 
missioners might  have  transferred  the  property. 

The  commissioners  may  decree  that  one  shall  make  a  release  for  assurance  of 
the  land ;  they  may  decree  that  the  party  shall  pay  the  arrearages ;  and  if  they 
fail  at  the  times,  they  shall  pay  a  reasonable  penalty. 

If  the  use  were  limited  for  a  chaplain,  they  may  decree  by  addition,  that  the 
chaplain  shall  be  a  preacher.  So  they  may  appoint  the  nomination  of  him  to  a 
man  of  science  (as  a  master  of  a  college,  &c.,)  because  such  things  concur  in 
decency  and  order  with  the  intent  of  the  founder,  upon  a  decree  made,  ann  : 
40  EUz. 

Concerning  a  grammar  school  of  Northleach,  which  is  now  incorporated  by 
parliament,  5  Jac.  cap.  7,  five  things  are  observable : 

1.  That  if  there  be  a  grammar  school  in  a  town,  and  a  man  devise  lands  to 
certain  persons,  upon  condition  that  they  shall  procure  that  grammar  school  to 
be  incorporated,  and  to  find  that  grammar  school  in  such  case,  though  the  cor< 
poration  be  not  procured,  yet  the  profits  must  be  employed  upon  the  school  in 
being. 

2.  Though  the  heir  enter  for  fault  of  emplojrment,  yet  he  shall  be  charged 
with  the  use. 

3.  If  they  decree  the  land  to  the  heir,  which  hath  entered,  or  might  enter  by 
virtue  of  such  condition,  the  decree  is  good,  because  he  had  colour  to  defeat 
the  use  by  entry ;  but  because  the  use  thereby  seems  better  established,  the 
decree  is  good,  as  if  tenant  in  tail  grants  a  rent  unto  one  which  had  a  right 
for  a  release  of  his  right,  that  grant  shall  bind  the  issue  in  tail,  because  it 
strengthens  his  possession. 

4.  If  a  founder  appoint  the  use  of  the  lands  to  be  for  a  certain  number  of  the 
poor,  and  that  every  one  shall  have  I2d.  the  commissioners  may  appoint  byway 
of  increase,  that  every  one  shall  have  20d.  But  if  the  number  of  the  poor 
limited  be  uncertain  by  the  founder,  the  commissioners  cannot  add  any  more 
poor  to  that  number  upon  whom  the  use  shall  be  employed. 

5.  If  a  man  founds  a  free  school,  and  appoints  the  nomination  of  the  master 
to  his  heir,  the  commissioners  may  decree  it  to  be  a  man  of  science,  because  it 
concurs  with  the  intent  of  the  founder  to  have  one  of  sufficiency. 

In  the  time  of  King  Richard  II.,  one  Adderbury,  by  licence  founded  an 
alms-house  in  Denington,  in  Berkshire,  consisting  of  a  certain  number,  ap- 
pmnting  that  his  heirs  should  have  the  nomination  of  the  poor ;  and  after  in 
the  reign  of  King  Henry  VII.,  his  heir  died  without  heir;  now  although  the 
corporation  was  determined  for  want  of  a  nominator,  and  the  commissioners 


(1 )  Oihcrwise  at  the  present  day. 
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If  six  make  inquiry,  whereof  four  only  are  without  exception,  those  four 
must  make  the  decree,  otherwise  it  will  he  void. 

If  four  commissioners  be  present  at  part  of  the  evidence  and  one  of  tfaem 
departs,  and  comes  again  at  the  giving  of  the  verdict,  they  cannot  make  a  de- 
cree, because  the  inquiry  was  not  perfect  by  all  of  them. 

If  four  hear  the  evidence,  and  adjourn  the  jury  unto  another  day,  if  any  of 
them  be  absent,  another  which  was  not  there  at  the  first,  cannot  join  with  the 
rest,  to  make  a  good  decree. 

If  three  only  hear  the  evidence,  and  make  a  decree,  and  return  it  in  the 
names  of  four,  the  decree  is  void,  and  an  averment  may  be  taken  against  sndi 
a  return. 

For  the  second  point,  the  commissioners  are  restrained  to  three  things,  in  the 
making  of  their  decrees  and  orders : 

1.  That  it  tend  and  conduce  to  the  emplojrment  of  the  things  given. 

3.  That  the  employment  be  faithful  and  due. 

3.  That  the  employment  vary  not  from  the  use  and  intent  for  whirh  the 
thing  was  given. 

These  three  things  being  observed,  the  commissioners  have  power  and  au- 
thority to  do  five  things  more : 

1.  They  may  establish  the  property  of  the  thing  given  in  the  person  to  whom 
it  was  given,  or  they  may  transfer  it  from  one  person  to  another. 

3.  They  may  supply  the  defects  of  the  gifts  or  employment  in  certainties^ 
circumstances,  and  decencies. 

3.  They  may  ordain  conveyances  or  assurances  to  be  made  for  the  better 
emplojrment  of  the  use. 

4.  They  may  add  decencies  in  the  employment  for  the  honor  of  the  donor. 

5.  They  may  impose  penalties  for  mis-employments. 

Commissioners  by  their  decrees,  cannot  confirm  leases  nor  release  debts,  nor 
stocks  of  money,  nor  erect  corporations,  nor  remit  arrearages,  nor  decree  that 
the  land  shall  be  released  at  an  under  value,  either  in  regard  of  the  fine  or  the 
rent;  neither  that  it  shall  be  leased  to  their  friends  for  the  apparent  prs- 
sumption  of  favor  in  under  values ;  neither  can  they  ordain  that  their  own 
servants  shall  be  the  poor,  on  whom  the  charitable  use  shall  be  employed, 
especially  if  they  be  able  to  maintain  themselves. 

But  if  divers  rents  be  given  to  charitable  uses,  the  commissioners  may  i^ 
point  collectors  to  gather  in  the  money,  and  allow  them  wages.  So  if  money 
be  given  to  be  put  out  upon  security,  or  lands  to  be  leased,  they  may  appoint 
one  to  be  the  scrivenor  to  write  obligations  and  conveyances,  and  alknr  him 
fees  for  his  pains. 

In  the  nth  year  of  King  Hen.  VI.,  a  gift  was  made  to  the  intent  to  find  a 
chaplain,  ad  dipina  celebraiuia,  until  the  feoffor  or  his  heirs,  should  procure  a 
foundation,  &c.,  there  was  no  employment,  until  the  third  year  of  King 
Edw.  VI.  And  therefore  in  the  queen's  time,  one  Payne,  purchased  the  land 
as  a  concealment.  After  a  commission  being  awarded  upon  this  statute,  the 
commissioners  inquired,  and  found  the  g^t,  and  thereupon  decreed  the  pro- 
perty to  another  from  Payne ;  but  afterwards  this  decree  was  made  void  by  the 
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yersion,  as  to  commence  upon  the  surrender  of  a  former,  it  shall  not  commence 
upon  conditional  surrender. 

They  may  decree  the  payment  of  the  mesne  profits,  and  arrearages,  and  may 
charge  the  pernors,  pro  raid,  as  resolved  hy  the  judges. 

If  a  man  having  lands,  given  to  a  charitahle  use,  give  those  in  marriage  with 
his  daughter  to  one  that  hath  no  notice  of  the  use,  yet  the  commissioners  may 
decree  this  gift  in  marriage  to  be  void,  and  dispose  of  it  to  the  charitable  use ; 
for  the  advancement  of  his  daughter  in  marriage,  is  no  valuable  consideration 
within  this  act 

Unto  a  general  Umitation  of  the  giver,  the  commissioners  by  their  decree 
may  add  particular  limitations,  as  if  the  donor  limit  the  employment  to  marry 
poor  maids,  the  commissioners  may  decree  that  such  maids  which  marry  with- 
out the  consent  of  their  parents,  or  within  age  of  consent,  or  which  marry 
with  their  ravishers,  or  which  were  gotten  with  child  before  marriage,  or  marry 
without  the  orders  of  our  church,  shall  have  no  part  of  that  money ;  and  such  a 
decree  is  good,  because  the  additions  are  reasonable. 

So  when  a  sum  in  gross  is  given  to  marry  poor  maids,  they  may,  by  their 
decree,  set  down  how  much  every  one  that  is  married  shall  have  given  with 
her. 

So  if  a  gift  be  made  to  redeem  captives,  they  may  decree  that  no  part  shall 
be  employed  to  redeem  any  traitor  that  is  taken  prisoner,  nor  any  enemy  that 
is  taken  prisoner,  unless  he  be  taken  captive  by  the  Turk. 

A  stock  of  money  is  given  in  depositor  to  be  expended  in  three  years,  about 
the  repairing  of  a  bridge ;  if  there  be  apparent  likelihood  that  the  bridge,  with- 
out employment  of  the  whole  in  a  shorter  time,  will  fall  down,  they  may  decree 
that  the  whole  sum  may  be  bestowed  in  a  shorter  time. 

But  if  a  yearly  rent  hath  been  limited  to  be  paid  yearly,  for  such  a  purpose^ 
though  the  cause  were  as  urgent,  they  cannot  decree  that  the  rent  shall  be  paid 
before  the  day,  for  rent  is  no  duty,  imtil  the  day  of  payment. 

If  a  term  to  conmience  at  a  day  to  come  be  granted  to  a  charitable  use,  and 
the  grantee  endeavours  to  defraud  the  use,  the  commissioners  by  their  decree 
may  transfer  that  term  unto  another  from  the  defrauders  for  his  misgovem- 
menty  although  the  time  that  it  should  commence  be  not  then  come ;  for  an 
endeavour  to  defraud  is  a  misgovemment  and  a  forfeiture.  As  in  cases  in  the 
common  law,  if  a  guardian  endeavour  to  disinherit  the  heir,  he  shall  forfeit  his 
wardship,  12  H.  3  Fitz-H.  guard.  151.  So  if  a  woman  take  a  feoffment  of  him 
that  abates  after  the  death  of  her  husband,  she  hath  forfeited  her  dower,  because 
by  accepting  such  an  estate  from  such  a  person,  she  endeavoured  to  disinherit 
the  heir.     11  E.  2  Fitz-H.  Dower  156. 

If  goods  be  given  for  a  house  of  correction,  they  cannot  decree  the  employ- 
ment out  of  the  house. 

For  the  third  point,  the  rule  is,  that  those  which  have  rights,  titles,  estate, 
and  interest  paramount,  the  donor  shall  not  be  bound  by  any  decree,  though 
they  were  summoned,  and  present  at  the  inquiry  :  but  all  those  whom  the  donor 
might  have  bound  by  his  own  act,  or  conveyance,  shall  be  bound  by  the  decree 
of  the  commissioners. 

If  a  tenant  in  fee-simple  make  a  feoffment  upon  condition  to  perform  a  chari- 
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may  not  erect  or  revive  a  corporataoo,  yet  they  upon  commistton  awarded,  did 
and  might  decree,  who  shall  be  a  nominator,  for  the  authority  of  nomination 
could  not  escheat  to  the  lord. 

If  the  donor  limit  the  employment  of  the  profits  to  penoos  of  one  sex, 
quality,  nation,  trade,  or  profession,  the  commissioners  cannot  decree  the  em- 
dloyment  to  persons  of  another  sex,  quality,  nation,  trade  or  profeesioii. 

So  if  the  employment  be  appointed  to  be  upon  the  poor  of  one  parish,  or  the 
parishioners  of  one  parish,  or  the  prisoners  of  one  prison,  or  the  scholars  of  one 
grammar  school,  uncertain ;  the  commissioners'  power  cannot  decree  it  to  die 
poor  of  another  parish,  to  the  prisoners  of  another  gaol,  nor  to  the  scholars  of 
another  school,  for  that  were  contrary  to  the  intent  of  the  donor.  So  if  the 
use  be  limited,  for  the  use  of  divers  purposes,  or  for  the  relief  of  the  poor, 
and  amending  highways,  &c.,  the  commissioners  cannot  (interleaaing  one) 
decree  the  employment  of  the  whole  upon  the  other  only ;  but  they  may  by 
their  donor,  [decree]  appoint  the  time  when,  or  the  place  where  it  shall  be  paid. 

If  the  use  be  limited  for  relief  of  many  soldiers,  they  may,  by  decree,  add  a 
surgeon  or  physician,  and  allow  them  fees  for  curing  such  soldiers. 

But  if  the  use  be  to  ease  a  parish  of  fifteens,  the  commissioners  by  their 
decree  cannot  extend  this  to  ease  the  parish  of  charges  for  bastards  bom  m  die 
parish. 

Yet  if  it  be  for  relief  of  poor,  the  commissioners  may  ordain  that  it  shsll 
be  a  stock  of  money  to  provide  hemp,  iron,  &c.,  to  set  the  poor  in  work 
upon. 

If  the  donor  appoint  the  employment  to  be  in  money,  meat,  or  apparel,  the 
commissioners  cannot  change  the  employment. 

The  commissioners  cannot  decree  the  forfeiture  of  an  oUigation  to  be  taken, 
but  they  may  impose  a  reasonable  penalty  for  not  paying  at  the  day;  they 
cannot  by  their  decree  commit  any  man  to  prison,  nor  decree  that  he  shall  be 
imprisoned ;  yet  upon  execution  of  their  decree,  after  the  writ  awarded,  and  an 
attachment  served,  the  Lord  Chancellor  may  imprison  a  party  for  execution  of 
the  decree. 

If  the  commissioners  decree  an  estate  or  term  to  be  void,  they  shall  be  ymd 
both  in  estate  and  interest,  yet  if  the  Lord  Chancellor  repeal  that  decree,  the 
party  shall  be  restored  to  his  estate  and  interest. 

The  commissioners  may  decree,  that  a  house  of  correction  shall  be  erected 
by  deed  inrolled,  allowing  £20  per  annum,  according  to  the  statute  of  39  Elis., 
cap.  5. 

They  may  decree  land  to  a  corporation  in  esse,  without  danger  of  mort- 
main. 

If  one  that  holds  land,  given  to  a  charitable  use,  makes  a  lease  for  years 
to  defiaud  the  use,  and  after  grants  a  lease  in  reversion,  upon  considenr 
tion,  &c.,  to  another,  to  begin  after  the  expiration,  determination,  or  odiei 
voidance  of  the  former ;  and  the  commissioners  decree  that  the  former  lease 
shall  be  void,  yet  the  second  shall  not  begin  until  the  years  be  fully  expired, 
because  the  profits  must  be  employed  to  the  charitable  use,  during  the  time  of 
the  former  lease.    And  this  case  was  compared  to  another,  where  a  lease  in  re- 
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the  use.  But  if  the  land  decreed  by  commissioners  for  sewers  were  given  for 
the  repair  of  sea-banks,  the  commissioners  upon  this  statute  may  decree  as  well 
M  they,  because  they  agree  in  the  employment. 

The  feoffee  to  a  use  acknowledges  a  statute,  and  such  statute  is  extended  to 
iheae  lands  and  other ;  the  commissioners  decree,  that  the  extent,  as  for  the 
lands  given  to  a  charitable  use,  shall  be  void :  it  seems  the  party  shall  be  driven 
to  a  new  extent. 

An  occupant  shall  be  bound  by  the  decree  of  the  commissioners. 

If  a  feoffee  to  a  charitable  use  convey  the  land  to  one  for  life,  the  remainder 
to  the  king,  the  king  shall  be  bound  by  the  decree  of  the  commissionerst 
because  the  use  was  limited  before  the  titles  of  the  king. 

But  where  the  title  of  the  king  commences  with  the  use,  there  the  party 
grieved  must  sue  by  petition,  as  where  lands  are  given  for  life  with  remainder 
to  the  king  to  a  charitable  use. 

Lands  given  to  a  charitable  use  escheat  to  the  lord,  the  lord  shall  be  bound 
by  decree  for  the  tenancy,  not  for  his  services. 

They  cannot  by  decree  transfer  the  property  of  a  copyhold. 

But  they  may  decree  that  the  lord  shall  admit  such  a  one  for  tenant,  and  the 
lord  shall  be  bound  by  their  decree. 

If  a  feoffment  be  made  to  a  use,  with  a  power  of  revocation  at  the  will  of  the 
feoffor  and  his  heirs,  and  he  sells  the  lands  to  another,  the  bargainee  cannot  be 
bound  by  decree,  though  he  had  notice  of  the  use,  because  if  the  feoffor  had 
made  a  revocation,  the  use  had  been  destroyed,  and  the  bargain  amounts  to  a 
revocation.  But  if  his  heir  sell  it  unto  another,  who  had  notice  of  the  use» 
that  bargainee  shall  be  bound  by  the  decree,  because  if  the  heir  had  revoked, 
he  should  have  held  the  land  liable  to  the  use. 

If  an  obligation  be  made  to  a  recusant  convict,  for  security  of  money  given 
to  a  charitable  use,  although  the  obligation  cannot  be  put  in  suit  in  the  name  of 
the  recusant,  to  whom  it  was  made,  because  he  is  a  person  excommunicate,  and 
so  disabled  to  sue  any  action,  yet  the  commissioners  may  decree  the  payment  of 
the  money,  and  it  shall  bind  the  party  to  pay  the  principal,  but  not  the  forfeiture. 

A  man  devises  that  his  executors  shall  sell  his  land,  and  that  the  money  re- 
ceived shaU  be  employed  to  a  charitable  use  :  if  the  executors  refuse  to  sell  it, 
the  conunissioners,  by  decree,  may  bind  them  to  sell  it,  and  upon  a  writ  of  exe- 
cution out  of  the  chancery  upon  the  decree,  they  shall  be  compelled  to  sell  it ; 
and  it  seems  in  that  case  if  the  commissioners  decree  that  the  heir  shall  sell 
that  land,  the  heir  shall  be  bound  by  the  decree,  because  the  intent  of  the  de- 
visor was  that  the  land  should  be  sold  to  a  charitable  use. 

One  Symons,  an  Alderman  of  Winchester,  sold  certain  land  to  Sir  Thomas 
Flemming,  now  Lord  Chief  Justice,  then  recorder  of  that  town,  and  this  was 
upon  confidence  to  perform  a  charitable  use,  which  the  said  Sjrmons  declared  by 
his  last  will,  that  Sir  Thomas  Flemming  should  perform ;  the  bargain  was  never 
enrolled,  and  yet  the  Lord  Chancellor  decreed  that  the  heir  should  sell  the  land, 
to  be  disposed  according  to  the  limitation  of  the  use ;  and  this  decree  was  made 
the  24th  of  Queen  Elizabeth,  before  the  statute  of  charitable  uses,  and  this  de- 
cree was  made  upon  ordinary  and  judicial  equity  in  chancery ;  and  therefore 
it  seems  the  commissioners  upon  this  statute  may  decree  as  much  in  the  like  case. 
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taUe  me,  and  his  heirs  enter  for  the  cimditioii  broken,  the  heir  shall  be  boand 
by  the  decree :  but  if  tenant  in  tail  make  a  gift,  upon  condition  to  perform  a 
charitaUe  use,  and  his  heir  enter  for  the  condition  broken,  he  shall  not  be 
bound  by  their  decree,  because  the  donor  could  not  bind  him.    Yet, 

If  tenant  in  tail  have  issue,  and  take  another  wife,  and  then  make  a  diaeon- 
tinuance,  and  take  back  an  estate  in  special  tail  to  the  heirs  of  their  two  bodies^ 
and  then  make  a  gift  to  perform  a  charitable  use ;  if  this  heir  enter  he  shall  be 
bound  by  the  decree,  until  the  first  issue  recorer. 

If  there  be  lord  and  tenant,  and  the  tenant  make  a  gift  to  a  charitable  use,  and 
die  without  heir,  the  lord  which  hath  the  land  by  escheat  shall  be  bocmd  by  their 
decree  to  perform  the  uses. 

If  a  lease  be  made  to  a  charitable  use,  and  the  lessee  commits  s  forfeitore  by 
leoffroent,  &e.,  if  the  lessor  enter  for  the  forfeiture,  he  shaH  be  bound  by  the 
decree  during  the  years  to  come  of  that  lease. 

If  a  man  disseise  the  feoffee  to  a  charitable  use,  and  purchase  s  ec^latenl 
warranty,  which  descends  upon  the  feoffee,  yet  the  disseisor  shall  be  bound  by 
the  decree  of  the  commissioners,  because  the  collateral  warranty  is  but  a  bond 
by  estoppel,  and  a  charitable  use  shaH  never  be  bound  by  any  estoppel. 

If  a  tenant  of  land  given  to  a  charitable  use  levy  a  fine  and  five  years  pass, 
yet  the  decree  shall  bind  the  tenant  of  the  land,  because  the  use  is  not  an 
interest  in  the  lands,  and  the  Statute  of  Uses  was  made  after  these  etatntes, 
which  bind  rights. 

If  the  hen-  of  the  disseisor  be  in  by  descent  of  lands  given  to  a  charitable  use, 
yet  he  shall  be  bound  by  the  decree,  for  no  laches  of  entry  shall  ever  destroy  a 
charitable  use,  nor  any  thing  bar  it,  but  a  conveyance  to  one  upon  good  eon- 
sideration,  and  without  fraud  or  notice. 

Neither  is  a  charitable  use  bound  to  the  times  expressed  in  the  Statute  of 
Limitatiotts  made  32  H.  cap.  2,  nor  to  that  of  21  Jac.  (1) 

If  there  be  tenant  in  tail,  and  the  remainder  in  tail  be  limited  over  to  a 
charitable  use,  and  the  tenant  in  tail  suffer  a  recovery  with  a  double  voucher, 
and  the  first  tenant  die  without  issue,  the  commissioners  cannot  make  any 
decree  concerning  that  use,  because,  by  the  recovery,  the  remainder  whereupon 
the  use  depended  was  destroyed.  But  if  he  in  remainder,  had  been  party  to 
the  recovery,  the  use  had  continued,  and  should  have  been  decreeable. 

If  a  bankrupt  be  a  feoffee,  or  donee  to  a  charitable  use,  and  after,  Ttfoa 
commission,  his  lands  are  sold  to  his  creditors,  yet  the  creditors  shall  be  bound 
by  a  decree  of  commissioners  upon  this  statute  for  the  use. 

So  if  an  accountant  to  the  king  be  a  feoffee,  the  king  shall  be  bomid  by  die 
decree  for  a  charitable  use. 

A  commission  for  sewers  is  to  be  preferred  before  a  commission  upon  statute 
of  charitable  use,  if  they  concur  not  in  jurisdiction,  as  if  the  conunissionen  for 
sewers  decree  that  land,  which  was  given  for  repair  of  highways,  shaH  be 
sold,  &c.  llie  commissioners  upon  this  statute  cannot  make  a  decree  for  the 
charitable  use,  because  they  vary  in  point  of  jurisdiction,  and  employment  oC 
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churchy  or  varying  or  repugnant  to  the  intent  of  the  founders  or  donors,  Sec, 
and  these  and  the  like  be  shewed  unto  the  chancellor,  because  it  appears  that 
the  decree  was  not  well  made,  the  chancellor  ought  to  stay  execution. 

All  these  things  which  appear  upon  the  record  of  certificate,  may  be  alleg^ 
by  word,  to  stay  execution.  But  such  as  are  not  apparent  upon  the  record 
must  be  suggested  and  shewn  in  writing.  And  wheresoever,  upon  suggestion, 
the  chancellor  shall  stay  execution,  he  ought  presently  to  put  the  party  at  whose 
euit  it  is  staid  to  make  proof  of  the  truth  of  his  allegations. 

For  the  second  point, — If  four  commissioners  make  the  decree,  and  other  four 
make  the  certificate,  yet  the  Lord  Chancellor  ought  to  execute  the  decree,  be- 
cause the  certificate  is  but  a  ceremony.  If  four  commissioners,  whereof  one  is 
a  party  interested  or  otherwise  disabled  to  be  a  commissioner  to  make  a  certi- 
ficate, although  the  commissioner  which  made  the  decree,  desired  him  that  was 
a  person  disabled,  to  make  a  certificate,  yet  this  decree  is  not  to  be  executed  by 
the  Lord  Chancellor. 

If  one  that  was  a  recusant  at  the  time  of  the  commission  awarded,  and  after 
conforming  himself,  makes  a  certificate  of  the  decree,  the  decree  ooght  not  to 
be  executed,  because  he  was  no  lawful  commissioner  at  the  first. 

If  a  commissioner  hath  put  his  hand  and  seal  to  the  certificate  and  die  be- 
fore it  be  brought  into  court,  yet  the  decree  ought  to  be  executed. 

If,  after  the  decree  made,  and  before  certificate,  all  the  conunissioners  die  but 
three,  those  three  cannot  certify ;  if  they  do,  the  decree  is  not  executable. 

If  the  certificate  be  not  made  within  the  time  limited  by  the  commission,  yet 
if  voluntarily,  or  upon  certiorari,  the  commissioners  certify  afterwards,  the  de- 
cree is  good  and  ought  to  be  executed ;  because  the  not  certifying  was  but  a 
contempt,  and  finable,  and  the  time  of  certifjring  is  but  a  circumstance,  added 
to  the  certificate,  and  no  condition  limited  by  the  statute  to  make  the  decree 
void. 

If  after  the  commissioners  have  put  their  seals  to  the  certificate,  they  all  die, 
and  a  certiorari  be  directed  to  executors  of  the  surviving  commissioners, 
who  return  the  certificate;  the  decree  is  so  certified,  that  it  ought  to  be 
executed. 

It  is  of  necessity  requisite  that  both  the  decree  and  certificate  be  made  and 
certified  under  the  hands  and  seals  of  the  commissioners,  for  their  seals  are 
essential  to  their  decrees  and  certificates. 

Every  certificate  must  be  made  on  a  several  parchment,  under  the  seals  of 
four  commissioners,  and  not  upon  the  back  of  the  commission,  by  way  of  in- 
dorsement ;  for  the  commissioners  may  make  return  of  the  commission,  and 
yet  keep  the  commission  itself  in  their  own  custody. 

At  to  the  Lord  Chancellor's  power  of  execution, — ^The  manner  of  execution  is 
referred  to  the  Lord  Chancellor,  and  yet  his  discretion  should  be  limited  and 
confined  in  awarding  process  of  execution  unto  the  usual  course  of  justice  in 
Courts  of  Equity.  But  the  usual  manner  is  to  award  a  writ  of  execution, 
framed  by  advice,  for  that  purpose,  upon  the  statute ;  and  after  that  an  attach- 
ment, and  then  imprisonment  of  the  party  until  performance ;  but  he  may  at 
his  pleasure  award  an  habere  facias  seisinam,  if  the  decree  concerned  the  dis- 
posing of  land,  and  thereupon  may  also  grant  a  commission  to  keep  the  party 
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If  a  reversion  be  granted  to  a  charitable  use,  the  particular  tenant  aiiall  be 
bound  to  attorn  by  the  decree  of  the  commissioners ;  and  it  was  aaid,  there  are 
precedents  in  Chancery,  where  the  Lord  Chancellor  had  decreed  and  compelled 
the  tenant  to  attorn. 

Sir  Thomas  Bromley  decreed,  and  compelled  the  tenant  to  give  aeinn  of  a 
rent-seek,  to  the  intent  the  party  might  bring  an  assise. 

One  having  a  lease  for  many  years,  at  an  easy  rent,  makes  an  underlease  ior 
less  years,  upon  a  rack-rent,  and  then  grants  his  reversion ;  the  tenant  refuses 
to  attorn :  it  may  be  decreed  that  he  shall ;  MaUories'  case  dependinf^. 

If  goods  be  devised  to  a  charitable  use^  the  commissioners,  by  decree,  may 
bind  and  compel  the  executors  to  deliver  the  goods. 

Upon  the  fourth  point. — If  three  commissioners  only  making  the  precept, 
this  may  be  shewn  in  the  court,  and  the  decree  avoided  without  bill.  If  a  de- 
cree be  made  without  inquisition,  it  is  avoidable  by  suggestion  without  a  bilL 

But  if  a  decree  be  made  without  calling  the  parties,  or  if  the  party  be  denied 
his  lawful  challenge,  such  a  decree  cannot  be  avoided  but  at  the  suit  of  the 
party,  by  shewing  his  title  upon  bill  as  a  party  grieved,  because  the  chanceUor 
is  to  judge  of  titles. 

If  the  commissioners,  by  their  decree,  misproportion  allowances,  or  decree 
conveyances  to  be  made  unto  others,  after  precedent  judicial  proceedings  upon 
the  title,  the  decree  must  first  be  executed,  before  any  as  a  party  aggrieved  shall 
be  admitted  as  a  party  aggrieved,  to  avoid  the  decree  by  bill  of  complaint. 

Upon  the  second  part  of  the  fourth  division.  If  a  decree  be  made  to  transfer 
property  from  one  person  to  another,  the  party  to  whom  it  is  decreed  may 
enter  or  take  it  without  a  writ  of  execution. 

So  if  a  lease  for  years  be  decreed  to  be  void,  he  in  the  reversion  may  enter 
without  a  writ.  If  a  release  be  decreed  to  be  void,  it  cannot  be  pleaded  in  law. 
If  the  decree  discharge  a  tenant  for  rent,  the  party  may  plead  the  decree  in  bar 
of  an  action  brought  for  the  rent :  and  the  tenant  shall  execute  the  decree  by 
way  of  retaining.  If  the  commissioners  decree  that  evidence  shall  be  delivered« 
the  voluntary  deliverance  of  them  is  good,  without  writ,  but  no  voluntary  per- 
formance is  a  good  performance  or  execution  of  the  decree,  without  certificate 
by  the  commissioners,  because  no  decree  can  be  made,  warranted  by  this  statute, 
but  such  as  may  be  censured  by  the  Lord  Chancellor,  unless  it  be  certified, 
and  therefore  no  decree  is  good  by  this  statute  without  a  certificate. 

Concerning  the  awarding  or  staying  execution  by  the  Lord  ChanceUor, 
touching  decrees  made  by  the  commissioners,  three  points  are  to  be  considered, 
upon  two  branches  of  the  statute : 

1.  What  decree  shall  be  said  to  be  so  made,  that  the  Lord  Chancellor  ought  to 
award,  or  stay  execution  thereupon. 

2.  What  decree  shall  be  said  to  be  so  certified,  as  the  Lord  ChanceUor  ooght 
thereupon  to  stay,  or  award  execution. 

3.  What  manner  of  execution  the  Lord  ChanceUor  may  award,  for  execntiMi 
of  decrees,  weU  made  and  certified. 

For  the  first, — If  four  commissioners  make  a  decree,  and  one  of  them  was  a 
person  disabled,  or  if  they  make  a  decree  of  any  thing  out  of  their  commission, 
or  decree  any  thing  against  the  common  law,  or  statutes  or  ordinances  of  the 
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If  a  stock  be  given  to  be  lent  out  to  poor  tradesmen  of  a  town,  and  this  be 
decreed  only  to  clothiers,  the  other  tradesmen  are  pars  gravata.  So  if  to  arti- 
sans, and  it  be  decreed  only  to  haberdashers,  &c.  the  other  ^epars  gravata. 

If  a  decree  be  made  against  a  husband,  of  land,  whereof  the  wife  was 
dowable,  the  wife,  after  the  death  of  her  husband,  is  a  party  aggrieved.  So  if  a 
decree  be  made  against  a  daughter  for  land  descended,  a  son  that  is  bom  after 
is  a  party  aggrieved. 

If  a  termor  upon  a  condition,  that  he  shall  not  alien  without  the  consent  of 
his  lessor,  devise  that  his  executors  shall  sell  for  a  charitable  use,  and  the  com- 
missioners decree  that  the  executors  shall  sell  it,  the  lessor  is  not  pars  graoata. 

Every  one  which  hath  a  title  paramount  the  decree,  is  a  party  aggrieved :  but 
the  feoffee  or  assignee,  after  inquisition,  is  no  party  aggrieved. 

If  a  decree  is  made  against  one  who  is  a  bankrupt  at  the  time,  for  goods, 
every  creditor  is  pars  gravata,  but  not  for  lands. 

If  a  decree  be  made  against  an  ancestor,  a  testator,  or  one  that  dies  intestate, 
the  heir,  the  executor,  or  administrator  is  a  party  aggrieved;  so  is  every  one 
that  claims  by  estoppel,  during  the  time  of  the  estoppel. 

Upon  the  last  part  of  the  fourth  division. — In  reducing  the  decree  to  the 
intent  of  the  donor,  the  chancellor  hath  a  predominant  power ;  but  if  the  intent 
of  the  donor  was  not  lawful,  or  the  gift  had  no  good  ground,  though  the  de- 
cree concur  with  the  intent  of  the  donor,  yet  such  a  decree  cannot  be  altered, 
but  must  be  annulled ;  and  therefore, — 

If  a  man  devise  that  his  heir,  as  often  as  such  a  church  shall  become  void, 
shall  present  a  poor  scholar  of  such  a  college,  and  that  the  clerk  presented  shall 
have  a  certain  sum  of  money  to  the  repair  of  highways,  and  the  commissioners 
decree  accordingly,  this  decree  is  to  be  annulled  and  made  void,  although  it  be 
according  to  the  intent  of  the  donor,  because  the  use  for  highways  depends 
upon  simony. 

If  the  king  grant  the  penalty  of  divers  statutes  to  a  man,  to  a  charitable  use, 
and  the  commissioners  decree  accordingly,  yet  the  decree  must  be  annulled, 
and  not  altered,  because  the  original  was  not  warrantable. 

So  if  an  imposition  be  granted,  that  every  one  who  brings  so  much  com  to 
the  market,'shall  pay  two-pence  towards  the  repair  of  such  a  haven,  though  it  be 
decreed  accordingly,  yet  the  decree  must  be  annulled,  and  not  altered,  because 
the  imposition  was  not  lawful. 

But  if  the  grant  had  been  that  every  one  who  shall  transport  so  much  com 
over  sea,  shall  pay  so  much  for  the  repair  of  the  haven,  a  decree  made  accord- 
ingly had  been  good  and  executable,  because  the  grant  was  lawful. 

If  the  commissioners  decree  that  the  arrear  of  the  profits  given  to  a  charitable 
MMe  shall  be  paid  in  two  years,  the  Lord  Chancellor  may  alter  the  decree  in  the 
point  of  time,  and  limit  a  longer  or  shorter  day  of  pa3rment. 

If  the  gift  be  general,  for  the  maintenance  of  a  school,  and  the  decree  be 
made  for  a  grammar-school,  the  Lord  Chancellor  may  alter  the  decree  and  ap- 
point  it  for  a  writing-school.  (1) 

If  the  donor  give  money  to  be  lent  to  poor  tradesmen,  and  the  decree  limits 


(1)  Vide  ante,  p.  156,  7. 
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in  possession.  And  for  the  most  part,  the  chancellor  useth,  1.  If  the  decree 
concern  the  realty,  to  award  the  writ  of  habere  facias  seisinam.  2.  If  for  an 
estate  to  he  executed,  then  a  writ  of  execution,  an  attachment,  impriaonment, 
and  fine.  3.  If  it  he  concerning  the  payment  of  a  deht,  &c.  then  either  an 
attachment,  imprisonment,  and  fine,  or  an  elegit,  or  Jieri  facias :  and  these 
three  manners  and  sorts  of  execution  are  usual  and  warrantable. 

Decrees  upon  this  statute  shall  make  those  lands  and  goods  only  liable  to 
execution,  which  the  party  bound  by  the  decree  had  at  the  time  of  the  making 
of  the  decree,  not  at  the  day  of  the  test  of  the  commission. 

If  the  commissioners  upon  the  statute  of  bankrupts  sell  land  which  the 
bankrupt  had  to  a  charitable  use,  and  that  to  one  who  had  not  notice  of  the  use, 
yet  the  commissioners,  upon  this  statute,  may  decree  for  so  much  as  ia  given 
to  the  use. 

If  money  given  to  a  charitable  use  comes  to  the  hands  of  one  that  becomes 
bankrupt,  the  charitable  use  shall  come  in  but  like  a  creditor,  and  share  alike  as 
other  creditors :  but  otherwise  of  land. 

If  a  recusant,  after  the  offence  committed,  give  land  to  a  charitabk  use  and 
after  be  convicted,  yet  a  decree  shall  bind  the  land  for  a  charitable  mse,  be- 
cause the  forfeiture  is  intended,  not  for  any  advancement  of  the  revenue  of  the 
crown,  but  for  a  punishment  of  the  offender. 

If  an  accountant  give  lands  to  an  use,  and  after  be  found  in  arrear,  no  decree 
shall  bind  the  king  for  the  use  in  this  case,  becaure  such  land  was  intended 
part  of  the  king^s  revenue :  and  a  charitable  use  must  give  place  to  the  treasure 
of  the  crown. 

If  a  man  marry  a  woman  who  hath  goods  given  to  a  charitable  use,  the 
goods  of  the  husband  shall  be  bound  to  execution,  but  neither  his  body  nor 
his  lands. 

If  a  decree  be  made  against  executors,  to  pay  certain  monies  to  a  charitaNe 
use,  in  regard  they  had  wasted  the  assets  that  they  had,  and  was  payable  to  the 
charitable  usej  in  this  case  execution  may  be  awarded  upon  their  own  goods, 
and  upon  all  their  land,  which  they  had  at  the  time  the  decree  was  made :  but 
if  the  decree  was  not  made  upon  the  devastment,  but  for  contempt,  or  non-pay- 
ment, the  execution  shall  not  be  extended  to  their  lands. 

A  decree  made  against  the  ancestors  or  the  testator,  shall  not  {sic)  be  executed 
against  the  heir  or  executor,  with  a  scire  facias  first  awarded. 

Upon  the  third  branch  of  the  fourth  division,  there  is  given  to  the  Lord 
Chancellor  a  directory,  declaratory,  and  additional  and  compulsory  power  by 
this  statute,  which  he  may  exercise,  upon  complaint  by  a  party  aggrieved,  that 
the  commissioners  have  not  pursued  their  authority. 

A  party  aggrieved  is,  whosoever  hath  bonum  omissum  or  malorum  commisswm, 
by  the  decree,  whosoever  is  interested,  and  hath  a  property  and  ownership  of 
goods  and  lands  to  his  own  use,  whosoever  by  the  decree  hath  prejudice,  either 
in  law  or  equity,  is  pars  gravata,  and  may  complain  by  bill. 

But  where  the  prejudice  is  common  or  general,  there  every  man  may  com- 
plain as  amicus  curia,  not  as  a  party  aggrieved ;  as  where  lands  given  to  repair 
bridges  or  highways,  which  are  public  easements,  there  any  man  may  complain, 
if  the  decree  limit  the  use  to  any  other  purpose. 
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The  proviso  of  exempting  lands,  &c.  must  be  construed  strictly,  &c.,  and 
not  be  taken  by  equity,  unless  in  very  special  cases,  because  the  body  of  the 
statute  is  a  beneficial  law :  and  therefore. 

The  proviso  must  be  taken  literally  in  three  points  : — 

1.  It  shall  extend  only  to  corporations  in  esse,  at  the  time  of  making  the 
statute,  and  not  to  be  stretched  to  such  as  shall  be  made  after. 

2.  It  shall  not  be  extended  to  lands,  &c.,  which  are  given  after  the  making 
of  the  statute,  though  the  corporation,  &c.,  were  in  being  at  the  time  that  the 
act  was  made. 

3.  It  shall  not  extend  to  goods  and  chattels  given  to  cities,  &c.,  because  lands 
only  are  mentioned  in  the  proviso. 

Yet  by  equity  it  shall  be  extended  in  two  cases : — 

1 .  If  there  be  inferior  or  petty  corporations,  as  companies  of  mercers,  grocers, 
&c.,  in  a  greater  corporation,  as  the  City  of  London,  it  shall  be  extended,  by 
equity,  to  such  companies  or  corporations. 

3.  Though  colleges  be  only  mentioned,  yet  the  whole  university  which  is  a 
body  politic,  shall  be  taken  by  equity  to  be  within  the  proviso. 

To  bring  a  gift  within  the  proviso,  three  things  are  requisite : — 

1.  That  the  gift  be  made  to  a  body  politic,  not  to  a  part,  or  principle  member, 
as  to  the  dean  and  chapter  not  to  the  dean  alone. 

2.  Not  only  the  gift  but  the  employment  also  must  be  limited  to  a  corporation, 
yet  if  the  gift  be  to  the  chief,  or  grand  corporation,  and  the  emplo3rment  limited 
into  an  inferior  corporation  within  it,  it  shall  be  exempted. 

3.  The  corporations,  overseers,  or  governors  must  be  able,  and  have  power  to 
execute  and  employ  the  use  in  as  ample  manner  as  the  commissioners  may  do : 
otherwise,  if  they  cannot  cause  the  use  to  be  empbyed,  the  commissioners  may 
intermeddle,  and  the  proviso  shall  not  save  them. 

A  gift  was  made  to  a  college  to  pay  £20  to  a  parson,  to  distribute  amongst  the 
poor  of  his  parish ;  this  use  was  not  within  the  proviso,  because  the  college  hath 
no  power  to  compel  the  parson  to  distribute  the  money.  But  if  the  gift  be 
to  a  city  to  be  employed  by  the  mayor  it  is  exempted,  because  he  is  part  of  the 
corporation ;  so  if  a  gift  be  to  one  corporation,  as  to  a  college,  and  the  employ- 
ment of  the  use  limited  to  another  corporation,  as  a  town  or  city ;  this  is  within 
the  proviso,  because  both  the  property  and  the  employment  are  appointed  to  a 
corporation,  though  several,  and  shall  not  amount  to  as  much  as  if  both  were 
one. 

If  the  corporation  can  deal  but  for  part,  the  commissioners  shall  have  juris- 
diction for  the  whole,  majus  diffnum  trahii  ad  se  minus  dignwn.  If  a  gift  be  nuule 
at  this  day  to  an  hospital,  which  hath  a  governor  appointed  by  the  founder,  and 
the  gift  be  for  increase  of  relief  of  the  poor;  this  increase  is  exempted,  as 
well  as  the  foundation  from  the  jurisdiction  of  the  commissioners. 

An  hospital  in  reputation  is  exempt,  as  well  as  if  it  were  a  corporation,  if  it 
have  a  governor  appointed  by  the  founder :  and  therefore  a  gift  to  the  poor 
knights  of  Windsor,  for  increase  of  their  allowance,  is  exempt,  because  they 
have  the  dean  and  canons,  who  are  supervisors  by  their  founder ;  and  although 
they  are  provided  otherwise  to  live,  yet  because  they  live  upon  alms,  and  a  gift 
made  to  them  is  within  the  charitable  uses  of  this  statute. 
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the  time  how  long  they  shall  have  it,  yet  the  Lord  Chancellor  may  limit  a 
longer  or  shorter  time  of  the  loan. 

But  if  the  gift  be  given  to  make  a  causeway  in  a  place  certain,  and  it  is  de- 
creed accordingly,  the  Lord  Chancellor  cannot  alter  the  place ;  but  he  may 
change  the  employment  from  a  causeway  to  make  a  bridge,  if,  in  his  discretioD, 
he  thinks  fit,  because  the  passage  was  the  principal,  which,  being  observed, 
the  conveniency  whether  a  causeway  or  a  bridge  were  fittest,  is  in  the  chan- 
cellor's discretion  to  appoint. 

If  the  donor  ordain  that  the  relief  be  given  in  bread,  and  it  be  decreed 
accordingly,  the  Lord  Chancellor  cannot  alter  the  relief  to  be  given  in  money, 
for  the  kind  should  be  changed.  So  if  the  relief  be  appoint^  to  be  given  it 
Christmas  the  decree  according  cannot  be  altered  to  another  feast,  because  the 
honor  of  the  particular  feast  seems  essential  to  the  gift.  So  if  the  gift  and  de- 
cree be  for  such  poor  as  shaU  come  and  hear  a  sermon  at  St.  Paul's  it  cannot 
be  altered  to  Westminster,  for  the  place  is  material. 

If  the  decree  ordain  that  an  assurance  shall  be  made  by  feofi&nent,  the  Lord 
Chancellor  may  alter  the  form,  and  limit  the  assurance  to  be  made  by  fine. 

If  the  decree  charge  the  heir,  the  Lord  ChanceUor  may  change  it,  and  lay  it 
upon  the  executor,  et  ^  converto,  for  both  are  chargeable  if  they  have  assets ; 
or  he  may  divide  the  charge  at  his  pleasure. 

80  if  the  decree  charge  the  overseers  for  the  poor,  he  may  change  it  and  lay 
it  upon  the  churchwardens,  et  i  converso,  or  may  divide  it  between  them  at  his 
pleasure. 

But  if  a  gift  be  made  general,  ad  pios  usus,  and  the  decree  limits  the  em« 
ployment  for  repair  of  highways,  &c.  this  decree  is  not  alterable  to  another 
use,  because  the  commissioners  have  lawfully  first  reduced  the  generalty  to  a 
certainty. 

If  a  gift  be  made  to  such  a  charitable  use  as  J.  S.  shall  nominate,  though 
J.  S.  do  nominate,  and  the  commissioners  decree,  yet  the  decree  is  not  alterable 
bat  must  be  annulled. 

But  if  the  gift  bad  been  to  such  a  charitable  use  as  the  commisskmers  npon 
this  statute  should  assign,  and  the  commissioners  by  decree  had  iqipointed  one 
uncertain,  this  decree  were  good  and  not  alterable  by  the  diancellor,  because 
they  first  reduced  the  gift  to  a  certainty. 

DIVISION  v. 

Provided  that  this  act,  &c.  shaU  not  extend  to  any  lands,  &c.  given,  &c.  to 
any  college,  hall,  or  house  of  learning,  within  the  universities  of  Oxford  or 
Cambridge,  or  to  the  colleges  of  Westminster,  Eton,  or  Winchester,  or  any 
of  them ;  or  to  any  cathedral  or  collegiate  church  within  this  realm ;  nor  to 
any  city,  or  town  corporate,  nor  to  any  lands,  &c.  within  any  such  city  or  town 
"  corporate,  where  there  is  a  special  governor  appointed  to  govern  or  direct 
such  lands  to  the  uses  aforesaid ;  nor  to  any  college,  hospital,  or  free-echool, 
which  have  special  visitors  or  governors,  appointed  by  the  founders." 

1.  In  what  cases,  lands,  &c.,  and  goods,  &c.,  given  to  oollegee,  cathednl 
churches.  &c.,  are  exempt  out  of  this  act. 

2.  In  what  cases,  lands  given  to  towns  corporate,  or  cities,  are  exempt 

3.  In  what  cases,  lands,  &c.,  given  to  hospitals,  or  free-schools  are  exempt. 
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chaser,  yet  the  lease  shall  he  charged  by  decree  for  the  use,  because  the  land  is 
come  again  into  the  hands  of  the  feoffee,  who  was  the  person  trusted  with  the 
uae,  ahd  therefore  cannot  clear  the  land  from  the  use,  nor  free  himself  from  the 
trust  by  any  conveyance  or  means,  how  many  soever  there  may  be. 

If  a  disseisor  make  a  feofiment  to  a  charitable  use,  and  after  makes  a  lease 
to  the  disseisee,  who  hath  notice  of  the  upe,  and  the  consideration  is  for  a  release 
(o  the  disseisor ;  this  lease  shall  not  be  impeached  by  decree,  though  the  lessee 
had  notice  of  the  use,  because  it  was  the  strength  and  cause  of  the  use  itself. 

A  purchaser,  having  notice  of  the  use,  makes  a  feoffment  with  warranty 
for  valuable  consideration  to  another  that  hath  notice  ;  the  land  is  evicted  by 
decree  of  the  commissioners ;  the  feoffee  shall  not  recover  in  value,  by  reason 
of  the  warranty,  because  the  cause  of  eviction  is  the  notice  of  the  feoffee 
which  is  no  title  paramount  to  the  feoffment,  and  therefore  the  warranty  extends 
not  unto  it. 

The  grantee  of  a  rent  to  a  charitable  use  purchases  parcel  of  the  lands  of  a 
tenant,  who  hath  no  notice  of  the  use ;  the  rest  of  the  tenants  shall  be  forced  to 
pay  the  rent,  and  no  extinguishment  in  this  case. 

If  two  joint  tenants  of  lands,  out  of  which  a  rent  given  to  a  charitable  use  is 
issuing,  purchase  the  rent,  and  one  of  them  hath  notice  of  the  use,  he  shall  be 
charged  with  the  whole ;  but  if  he  die,  the  other  who  had  no  notice,  surviving, 
shall  be  charged  but  for  a  moiety. 

If  a  rent  given  to  a  charitable  use  be  purchased  by  one  who  hath  no  notice  of  the 
use,  and  from  him  it  descends  to  the  tenant  of  the  land  who  hath  notice,  it  shall 
be  extinguished,  notwithstanding  the  notice,  because  he  comes  to  it  by  him 
who  had  the  rent  discharged  of  the  use. 

A  purchaser  of  a  lease  having  notice  of  the  use,  deviseth  the  term  to  one  who 
hath  no  notice,  upon  condition  to  pay  money  for  it :  the  notice  of  the  testa- 
tor shall  bind  the  executor.  And  if  an  executor,  having  notice  of  the  use,  assent 
to  the  legacy,  it  is  a  devastavit,  and  he  shall  be  charged  with  his  own  goods, 
because  he  might  have  pleaded  the  gift  to  the  use  in  the  spiritual  court,  if  he 
had  been  sued  for  the  legacy ;  and  if  the  judges  had  not  allowed  the  allegation, 
he  might  have  sued  a  prohibition. 

A.  purchases  lands  given  to  an  use  to  himself  for  years,  remainder  to  B.  for 
life,  remainder  to  C.  in  fee,  and  A.  pays  the  money,  which  was  the  consideration ; 
those  only  who  have  notice  shall  be  charged,  because  the  consideration  being 
money,  it  is  valuable  for  every  sale ;  but  if  the  consideration  had  been  mixed, 
as  marriage  and  money,  it  were  otherwise,  for  all  shall  be  charged  by  the  notice 
of  one. 

If  a  man  and  a  woman,  being  an  infant,  having  notice  of  the  use,  purchase 
die  land  before  marriage,  with  the  money  of  the  wife,  to  them  and  the  heirs  of 
die  husband  for  a  jointure  for  the  wife,  in  this  case  they  shall  both  be  charged 
by  reason  of  their  notice ;  and  the  infancy  of  the  woman  shall  not  give  her  any 
privilege,  because  she  is  a  purchaser,  which  is  her  own  act ;  and  it  seems  this 
jointure  shall  bar  her  of  her  dower,  though  it  be  evicted  by  decree,  because  the 
cause  of  the  eviction  was  her  own  notice. 

But  if  the  husband  purchased  land,  having  notice  of  the  use,  and,  then  after 
marriage,  make  jointure  to  his  wife,  in  this  case  the  wife  shall  be  bound  by  the 

K  K 


40G  Sir  Francis  Moare^s 

DIVISION  VI. 

*'  Provided*  that  no  person,  who  hath  purchased,  or  obtained,  or  shall  por- 
*'  chase  or  obtain,  upon  valuable  consideration  of  money  or  land,  any  estate  m, 
or  interest  of,  in,  to,  or  out  of  any  lands,  tenements,  rents,  annuities,  heredi- 
taments, goods,  or  chattels,  that  have  been,  or  shall  be  given,  limited  or  ap- 
pointed to  any  of  the  charitable  uses  above  mentioned,  without  fraud  or  covin, 
having  no  notice  of  the  same  charitable  uses,  shall  be  impeached  by  any  de- 
CTjBe,  or  order  of  conmiissioners,  for  or  concerning  the  same,  his  estate  or 
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And  upon  this  proviso,  these  points  are  observable : — 

1.  What  shall  be  said  a  purchase,  or  obtaining  upon  valuable  consideration  of 
money,  or  land,  of  any  estate  or  interest  of,  in,  to,  or  out  of  any  lands,  &c., 
given  to  any  charitable  use  within  the  proviso  of  this  statute. 

2.  What  a  valuable  consideration. 

3.  What  shall  be  fraud  or  covin  within  this  act. 

4.  What  notice  sufficient  to  charge  a  purchaser. 

If  the  first  purchaser  give  valuable  consideration,  and  jret  hath  notice  of  Uie 
use,  all  that  claim  in  privity  under  his  estate  and  title,  whether  they  have  notice 
or  not,  shall  be  bound  by  the  decrees  of  the  commissioners.     But, 

If  the  first  purchaser  for  valuable  consideration  had  no  notice  of  the  use, 
none  of  those  which  come  after  him  in  privity  of  estate  or  blood  shall  be  im- 
peached by  the  decrees  of  the  commissioners,  although  they  have  notice  of  the 
use ;  because  the  first  purchaser,  from  whom  they  derive  their  title,  was  ex- 
empted from  their  authority. 

J.  S.,  who  hath  notice  of  the  charitable  use,  purchases  lands  for  valuable  con- 
sideration, in  the  name  of  B.,  who  hath  no  notice  of  the  use ;  yet  B.  shall  be 
chargeable,  because  in  truth  J.  S.  was  the  purchaser,  and  he  had  notice,  which 
runs  with  the  purchase. 

A  married  woman,  who  hath  notice  of  the  use,  purchases  land  for  valuable 
consideration  ;  if  the  husband  be  afterwards  tenant  by  the  curtesy  of  the  lands, 
he  shall  be  charged  by  decree,  though  he  had  [no]  notice  of  the  use,  because 
he  claims  his  estate  under  the  estate  of  her  who  had  notice,  and  was  liable. 

So  if  a  wife  be  endowed  of  lands  which  were  given  to  a  charitable  use,  and 
her  husband  purchased,  having  notice  of  the  use,  she  shall  be  bound  by  decree, 
though  herself  had  no  notice,  for  she  claimed  her  estate  from  her  husband,  who 
had  notice,  which  shall  bind  her  and  her  estate  coming  from  him  in  privity  by 
eourse  of  law. 

So  if  there  be  lord  and  tenant,  and  the  tenancy  being  given  to  a  chariiabk 
flue,  is  purchased  by  one  who  hath  notice,  and  dies  without  heirs,  the  lord  to 
whom  the  land  escheats  shall  be  charged  with  the  use,  though  he  had  no  notice 
of  the  use,  because  it  was  chargeable  in  the  hands  of  his  tenant,  and  he  shall 
take  it  with  all  the  charge.  And  besides,  the  lord  was  no  purchaser  for  valuable 
consideration,  and  therefore  not  within  the  priviso. 

If  the  feoffee  to  a  charitable  use  makes  a  feoffment  to  another  who  hath  no 
notice  of  the  use,  and  for  a  valuable  consideration,  upon  condition ;  and  after 
the  purchaser  makes  a  lease  back  again  to  hia  feoffees,  for  a  release  of  the  con- 
dition ;  in  this  case,  though  the  land  was  discharged  in  the  hands  of  the  pur- 
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upon  land,  as  rents,  leases,  extents,  wardship,  titles  of  entry  for  condition  broken, 
forfeiture,  &c.,  commons,  &c.,  forfeiture  of  marriage,  &c.  But  extinguishments 
of  possibilities  are  not. 

If  the  purchase  be  for  £110,  which  £10  is  for  use,  the  consideration  is  for 
money  and  usury,  and  so  mixt,  that  the  usury  shall  make  all  void. 

6.  What  consideration  soever  be  expressed  in  the  conveyance,  yet  the  com- 
missioners may  examine  the  truth  of  the  matter,  and  add  other  unto  them,  or 
falsify  them,  notwithstanding  the  party  be  estopped  by  his  deed  to  shew  the 
contrary,  that  is  there  contained. 

7.  If  the  consideration  be  executory,  and  not  performed,  it  is  not  within  the 
meaning  of  this  proviso ;  and  the  commissioners,  before  the  performance,  may 
make  a  decree  against  the  purchaser. 

But  if  part  be  executed,  and  part  executory,  as  a  fine  and  rent,  or  a  sum  in 
gross,  part  whereof  is  paid,  and  a  day  given  for  the  residue,  in  these  cases  the 
commissioners  are  concluded,  and  cannot  decree. 

If  the  feofiee  to  an  use  make  a  lease  for  an  improved  rent  to  one  that  hath 
no  notice  of  the  use,  the  rack-rent  is  no  valuable  consideration,  to  make  him  a 
purchaser  within  meaning  of  the  proviso,  but  a  fine  for  the  lease  is  a  valuable 
consideration. 

A  feoffment  to  pay  the  debts  of  the  feoffor,  with  the  profits,  is  no  valuable 
consideration  within  this  proviso. 

.Upon  the  third  part  of  the  sixth  division. — Without  fraud  or  covin.  If  land 
be  given  upon  condition  to  maintain  a  charitable  use,  and  the  feoffee  and  the 
heir  of  the  feoffor  agree  that  the  use  shall  not  be  employed,  and  that  the  heir 
shall  enter  for  condition  broken,  and  then  make  an  absolute  feoffment  again  to 
him,  this  agreement  is  fraud  within  this  statute. 

A  feoffment  made  unto  the  heir  in  tail,  by  the  discontinuance  to  a  charitable 
use,  to  the  intent  the  heir  may  be  remitted  to  destroy  the  use,  it  is  fraud. 

A.  makes  a  feoffment  to  C.  of  lands  chargeable  with  an  use,  whereof  C.  hath 
notice,  and  this  made  with  a  power  of  revocation.  C.  makes  an  exchange 
with  B.,  who  hath  no  notice  of  the  consideration,  and  after  A.  releases  the 
power  of  revocation,  this  is  a  fraud,  because  it  would  overthrow  the  use. 

The  husband  makes  a  jointure  to  his  wife  before  marriage,  and  after  makes 
her  another  jointure  of  lands,  given  to  an  use,  upon  condition  that  she  shall  refuse 
the  former;  if  she  takes  the  latter  she  shall  be  chargeable :  but  this  is  no  fraud, 
but  she  is  bound  by  her  own  acceptance. 

The  father  in  consideration  of  natural  affection,  enfeoffs  his  son  of  certain 
lands,  and  after,  upon  condition  that  the  son  shall  re-enfeoff  him  of  that 
former  land,  he  gives  him  other  land  which  is  chargeable  with  an  use,  whereof 
the  son  hath  no  notice:  this  is  fraud,  because  the  father  had  notice :  for  at  the 
common  law,  where  the  father,  who  held  by  knight's  service,  enfeoffed  his  heir 
within  age,  it  was  fraud  apparent 

If  a  rent  that  was  granted  to  deceive  a  purchaser  be  granted  to  another  for 
land  which  was  given  to  an  use,  though  he  had  no  notice  of  the  use,  yet  the 
land  is  decreeable,  because  such  a  rent  was  no  good  consideration. 

If  the  feoffee  to  an  use  exchange  that  land  with  an  accountant  of  the  king, 
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notice  of  her  husband ;  yet  if  the  jointure  be  evicted  by  decree  of  the  eofnmis- 
sioners,  the  woman  shall  be  endowed  of  the  rest  of  her  husband's  land,  for  this 
is  an  eviction  within  the  equity  of  the  statute  27  H.  VIII.,  cap.  10,  of  jointures, 
for  a  former  statute  may  be  construed  in  equity  by  a  latter. 

A  man  having  notice  of  the  use,  marries  a  woman  who  had  purchased  the 
land,  having  no  notice  of  the  use ;  she  dies  and  he  is  tenant  by  the  curtesy ;  his 
notice  shall  not  charge  him,  because  he  comes  by  course  of  law  to  an  estate 
which  was  discharged,  and  he  was  no  party  trusted. 

Two  joint  purchasers  of  land,  one  of  them  hath  notice,  if  he  survive,  the 
whole  shall  be  charged  ;  if  the  other  outlive  him  that  had  notice,  yet  he  shall  be 
charged  for  a  moiety^  because  he  is  in  by  survivorship,  and  the  use  was  para- 
mount the  jointure.  As  if  two  joint  tenants  be,  whereof  one  is  an  alien,  and  he 
dies,  and  then  an  office  is  found,  the  king  shall  have  a  moiety,  because  the  odier 
was  in  by  survivorship,  and  the  king's  title  was  paramount. 

Tenant  in  tail,  purchaser,  having  notice,  enfeoffs  a  stranger  having  no  notice 
of  the  use;  the  feoffee  enfeoffs  the  issue  of  tenant  in  tail,  who  also  hath 
no  notice ;  the  tenant  in  tail  dies  :  now  the  issue  shall  be  charged,  because 
he  is  remitted  to  the  estate  tail,  which  was  charged  with  the  use. 

Upon  the  second  part  of  the  sixth  division — valuable  comideratum  qf  Umd  or 
money, — 

Sir  Francis  Moore  made  seven  conclusions ; 

1.  A  mixt  consideration,  though  it  were  good  upon  other  conveyances,  yet  it  is 
no  valuable  consideration  within  the  intent  of  this  proviso.  As  if  the  pur- 
chase be  in  consideration  of  money  and  a  marriage,  or  money  and  natural  af- 
fection ;  because  there  shall  be  intended  that  there  is  fraud  in  affection,  and 
the  mixture  of  money  is  added  but  for  a  color. 

3.  If  a  valuable  consideration  be  coupled  with  another,  that  is  invaluable  and 
void ;  as  if  it  be  for  money,  and  in  consideration  of  ancient  amity,  or  such  like, 
because  the  whole  consideration  rests  upon  money,  which  is  valuable  and  good, 
the  mixture  of  the  other  shall  not  mar  the  former.  Utile  per  hnUile  mm 
vitiahtr, 

3.  The  money  or  land  is  not  regarded,  if  either  the  purchase  be  undervalued 
more  than  half  the  very  worth  of  the  thing,  as  if  £20  be  paid  for  that  which  was 
worth  £30,  or  if  there  be  fraud  in  the  payment,  as  if  the  money  were  paid,  and 
presently  repaid,  or  promise  and  trust  given  of  repa3rment,  (for  such  things  are 
averable)  or  if  the  fhiud  be  apparent,  as  if  the  sale  be  to  a  servant,  a  cousin,  or 
a  brother,  it  is  fraud  by  common  intendment  of  trust  and  confidence  in  sndi 

persotis. 

4.  By  the  name  of  money  are  intended  all  such  things  as  are  of  the  nature; 
as  a  release  of  a  debt,  or  of  arrearages  of  rent,  or  of  the  value  of  a  ward's  mar- 
riage ;  but  not  of  money  due,  as  marriage  money,  because  marriage  itself  is  no 
valuable  consideration  for  doubt  of  fraud  in  affection.  But  a  release  of  a  cove- 
nant when  it  is  broken,  or  of  a  debt,  which  an  infant  owes  for  his  diet,  are 
considerations  within  the  intent  of  the  word  money.  So  is  plate  of  a  known 
weight ;  but  neither  jewels,  nor  matters  of  pleasure,  (though  money  be  paid  for 
them)  are  within  the  meaning  of  consideration  for  money. 

5.  Land.— This  word  extends  itself  to  all  things  that  have  their  dependendss 
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Au  attorney  which  makes  livery  and  seisin  upon  a  feoffment,  to  a  charitable 
use,  hath  sufficient  notice  of  the  use ;  so  have  the  witnesses  which  hear  the 
deed  read  or  a  will  read,  or  the  effect  thereof  declared. 

A  scrivener  who  writes  the  will  of  a  man  that  devises  land  thereby  to  re- 
pair highways,  though  the  devisor  afterwards  change  the  employment  to 
repair  churches,  yet  the  scrivener  hath  sufficient  notice  of  the  charitable  use 
to  exclude  him  from  being  a  purchaser  within  the  proviso. 

If  a  copyholder  surrender  to  another,  to  a  charitable  use,  and  this  be  pre- 
sented, all  the  tenants  and  suitors  of  the  manor  have  thereby  sufficient  notice, 
whether  they  were  present  or  absent  from  the  court,  for  every  one  is  bound  to 
be  present  by  himself  or  his  essoignor,  who  is  his  attorney,  and  therefore  at  his 
peril  must  take  notice  of  all  things  done  in  that  court. 

The  notice  of  the  employment  is  a  sufficient  notice  of  the  gift,  and  therefore 
both  the  churchwardens  and  overseers  for  the  poor,  and  such  as  are  present  at 
their  accounts,  have  sufficient  notice  of  the  gift  and  use. 

Notice  given  generally  in  the  church  is  sufficient  for  all  the  parishioners, 
whether  present  or  absent,  at  the  time  it  was  given  :  for  every  one  ought  to  be 
there  present,  or  to  inquire  and  know  what  was  done  there. 

Notice  in  a  leet  is  sufficient  for  all  that  owe  suit  to  the  court ;  but  neither 
infants,  women,  clergymen,  or  persons  above  sixty  years  old  are  bound  by  such 
notice. 

The  copy  of  a  will  read  or  declared,  under  the  seal  of  the  ordinary,  is  notice 
sufficient,  but  not  a  paper  copy. 

If  a  client  bring  a  writing  to  a  counsellor,  and  the  counsellor  tell  him  the 
land  is  given  to  a  charitable  use,  this  notice  shall  bind  the  client,  but  not  the 
counsellor. 

The  reading  of  an  inquisition,  or  a  deposition,  taken  concerning  the  use, 
binds  those  who  hear  it. 

3.  The  time  of  the  notice  must  be  before  the  purchase. 

If  a  lease  be  made  for  years  upon  condition  to  have  the  land  in  fee,  and  this 
was  land  given  to  a  charitable  use,  and  then  before  the  performance  of  the  con- 
dition the  lessee  hath  notice  of  the  use ;  if  after  he  perform  the  condition,  the 
term  now  shall  be  chargeable ;  but  if  he  perfoim  not  the  condition,  he  shall 
hold  his  term  without  impeachment  of  the  commissioners*  decree,  because  it 
was  a  purchase  before  notice. 

Notice  before  livery,  and  seisin  upon  a  feoffment. 

Before  attornment,  upon  a  grant  of  a  rent  or  a  reversion,  is  time  enough  to 
bind  the  feoffee  and  the  grantee. 

So  is  notice  to  the  obligor  before  pa3rment  of  his  money,  if  the  bond  was  not 
taken  for  the  payment  of  a  residue  of  the  sum,  whereof  part  was  paid  in  hand 
for  the  purchase.  So  is  it  if  it  be  before  a  deed  be  delivered,  though  it  were 
sealed  first 

If  land  be  bargained  and  sold  by  deed,  and  the  party  that  bought  it  have 
notice  before  the  inrollment  of  the  deed,  yet  he  is  not  bound  by  that  notice,  for 
the  bargain  was  perfect  before,  and  the  inroUment  is  but  a  ceremony  added  by 
a  statute. 
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who  hath  no  notice  of  the  use,  and  hoth  the  parcels  are  sold  to  satisfy  the  king's 
debt,  the  commissioners  may  decree  for  the  land  given  to  the  use,  because 
there  was  fraud  in  the  feofiee,  to  gain  it  to  an  accountant  of  the  king,  and  the 
land  never  came  to  the  king,  for  the  king  hath  not  the  land,  but  only  a  power  to 
sell  the  land  given  by  the  statute  13  Ehzabeth,  cap.  4. 

Lessee  to  a  charitable  use  makes  a  feoffment  for  consideration,  to  one  that 
hath  no  notice,  the  lessor,  or  he  in  the  reversion,  having  notice,  enters  for  a 
forfeiture :  the  lease  is  decreeable  for  the  fraud  apparent. 

Goods  given  to  a  charitable  use,  are  sold  in  a  market,  if  the  party  buy  them 
again,  they  are  decreeable ;  so  is  he  chargeable  that  bought  them,  if  he  had 
notice  of  the  use. 

One  that  hath  goods  given  to  a  charitable  use,  makes  a  general  desd  of  gift  of 
all  his  goods,  they  shall  pass  with  the  other,  by  the  general  words,  and  yet 
they  that  were  given  to  the  use  are  decreeable  for  the  fraud  implied  in  the 
generalty. 

Goods  given  to  an  use  are  given  to  another  to  save  him  harmless  of  a  debt 
under  value ;  he  shall  be  charged  for  the  overplus  without  notice. 

A  sale  under  the  moiety  of  the  value  is  fraudulent  and  decreeable.  But  if 
one  purchase  lands  or  goods,  under  half  the  value,  and  sell  them  over  to 
another,  upon  good  consideration,  bond  fide,  the  fraud  is  purged. 

The  feoffee  or  donee  to  an  use  makes  a  gift  to  one  that  hath  no  notice,  to 
find  and  maintain  him  during  his  life,  and  the  residue  of  the  profits  to  be  given 
in  pious  uses :  this  is  a  fraud  for  all  because  the  consideration  is  executory 

Upon  the  fourth  part  of  the  sixth  division.  Concerning  notice  of  the  use, 
which  would  make  a  man  chargeable,  notwithstanding  any  valuable  considera- 
tion, three  circumstances  are  to  be  considered. 

1.  The  person  to  whom  notice  must  be  given. 

2.  The  manner  how  it  may  be  given. 

3.  The  time  when  it  ought  to  be  given. 

Notice  is  a  thing  traversable,  and  to  be  collected  by  circumstances. 

1 .  The  person  who  must  have  the  notice  is  the  purchaser,  and  the  purchaser 
is  he  which  pays  the  money. 

If  an  estate  be  made  to  one  for  years,  remainder  for  life,  remainder  in  fee  to 
others,  if  the  lessee  pay  the  money,  his  notice  is  sufficient. 

So  if  the  father  or  the  son  have  notice,  where  the  father  pays  the  money,  it 
is  sufficient,  where  the  son  is  named  the  purchaser. 

If  the  guardian  or  infant  have  notice,  where  the  infant  is  purchaser,  it  is 
Snfficien%  To  the  committee  of  an  idiot  for  his  purchase ;  to  the  husband  for 
the  estate  of  his  wife ;  to  a  man's  factor  whom  he  puts  in  trust  to  purchase  for 
him ;  to  a  dean,  mayor,  or  other  head  of  a  body,  politic  for  their  purchase.  For 
the  head  as  it  hath  the  tongue  to  speak,  so  hath  it  the  ears  to  hear  for  the  rest  of 
the  body,  and  therefore  notice  to  the  head  is  sufficient  for  the  rest  of  the  body 
politic. 

3.  Tie  manner.  Any  general  information  is  sufficient,  as  sometimes  the 
general  name  of  the  land  gives  a  compeftent  notice,  as  if  it  be  called  the 
church-land  or  the  highway-land,  or  hospital-land,  &c.  the  notice  of  such 
a  name  gives  an  intimation  of  an  use. 
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the  goods  of  the  testator,  if  they  have  assets,  if  not,  of  their  own  goods,  for 
they  did  finish  the  fraud,  which  was  commenced  hy  their  testator ;  hut  if  the 
devisee  had  notice  there  shall  he  no  recompense  for  the  lease,  because  in  that 
case  the  lease  itself  is  to  be  decreed  for  the  use. 

If  a  disseisor  grant  a  rent  to  a  charitable  use,  and  the  disseisee  enters  and 
enfeoffs  the  grantee  of  the  rent,  the  use  is  destroyed,  but  without  recompense, 
because  no  fraud. 

But  if  a  tenant  for  life  grants  a  rent-charge  to  an  use,  and  after  enfeoffs  the 
grantee,  and  then  he  in  the  reversion  release  to  the  feoffee,  the  feoffee  shall  ren- 
der in  recompense,  because  the  feoffment  was  fraudulent,  and  was  not  lawfully 
defeated. 

A  notice  shall  descend,  and  bind  the  heir  to  recompense. 

The  father  holds  lands  to  an  use  and  dies,  the  heir,  having  no  notice,  sells  the 
land  to  another,  who  likewise  hath  no  notice  of  the  use :  yet  the  heir  shall  render 
in  recompense,  because  his  father  had  notice  of  the  use ;  so  shall  the  executors, 
for  the  notice  of  their  testator,  be  answerable  in  recompense  if  they  have  assets. 

A  testator  having  goods  to  charitable  use,  makes  a  feme  covert  his  executrix ; 
her  husband,  having  no  notice  of  the  use,  gives  them  by  his  will,  or  otherwise 
converts  them  to  his  own  use ;  the  wife  only  shall  be  charged,  and  not  the  exe- 
cutors of  the  husband,  unless  they  have  notice  of  the  use ;  and  then  it  is  in 
the  election  of  the  commissioners  to  charge  either  the  woman,  or  the  executors 
of  her  husband. 

If  a  man  wrongfully,  by  trespass,  takes  goods  which  were  given  to  a  chari- 
table use,  and  sells  them  in  a  market,  the  trespasser  shall  be  charged  with  re- 
compense for  his  wrong ;  but  if  the  party,  out  of  whose  possession  they  were 
taken,  recover  in  an  action  of  trespass  against  the  trespasser  before  recompense 
made,  he  is  not  to  be  charged  with  recompense,  but  the  party  who  recovered 
must  be  charged;  yet  if  the  trespasser  be  charged,  the  commissioners,  by  their 
€ecree,  may  discharge  them  [him]  against  the  proprietory,  and  he  may  plead 
the  decree  in  bar. 

An  administrator  durante  mtnort  tttate,  without  notice  of  the  use,  employs  the 
goods  to  the  benefit  of  the  infant :  the  goods  of  the  infant  shall  make  recom- 
pense :  but  if  the  administrator  waste  the  goods,  he  shall  be  charged  with  recom- 
pense of  his  own  goods.     Like  law  of  a  guardian  in  soccage.    Or, 

If  a  rent  for  a  charitable  use  be  issuing  out  of  the  lands  of  an  idiot,  and  the 
king  remits  him  over,  the  committee  shall  not  be  charged,  though  he  have  notice 
of  the  use,  until  it  be  allowed,  upon  suit  by  petition,  or  by  bill  of  complaint, 
because  he  comes  under  the  title  of  the  king,  who  hath  the  custody  of  an  idiot 
to  his  own  use. 

But  if  such  a  rent  be  issuing  out  of  the  lands  of  a  lunatic,  the  committees 
,  shall  be  charged  with  the  rent,  without  any  suit  for  allowance,  because  they 
have  the  custody  of  the  lunatic,  for  the  benefit  of  the  lunatic,  and  the  king  is 
not  entitled  to  the  profits,  but  to  the  disposing  of  the  custody. 

A  man  having  notice  of  the  use  purchases  the  land  in  another  man*s  name, 
who  hath  no  notice :  and  he  in  whose  name  the  purchase  was  made  sells  it  to 
another,  who  hath  no  notice ;  he  whose  name  was  used  is  a  party  trusted*  and 
shall  make  recompense. 
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If  a  remainder  of  land  given  be  limited  to  the  right  heir  of  J.  S.»  or  to  his 
eldest  son,  which  he  shall  have  at  the  time  of  his  death,  notice  cannot  be  givea 
to  any  man  during  the  life  of  J.  S.,  for  the  uncertainty  what  person  shall  be 
his  right  heir  or  his  eldest  son  at  the  time  of  his  death. 

DIVISION    VII. 

'*  The  commissioners,  or  any  four  or  more  of  them  shall  and  may  make  de- 
crees and  orders,  for  recompense  to  be  made  by  any  person  or  persons;  who 
being  put  in  trust,  or  having  notice  of  the  charitable  use,  hath  or  shall 
break  the  same  trust,  or  defraud  the  same  uses,  by  any  conve3rance,  gift, 
"  grant,  lease,  demise,  release,  or  conversion  whatsoever ;  and  against  the  hdrs, 
"  executors,  and  administrators  of  him,  them,  or  any  of  them,  having  assets  in 
*'  law  or  equity,  so  far  as  the  same  assets  will  extend." 
And  hereupon  it  is  to  be  observed : — 

1.  What  shall  be  a  breaking  of  trust,  or  defrauding  of  charity  within  this  act 

2.  What  heir,  executor,  or  administrator  shall  be  chargeable  with  recompense,  or 

defrauding  of  uses,  by  his  ancestors,  testators,  or  intestate. 

3.  What  shall  be  assets  in  law  or  equity,  to  make  recompense  according  to  this 

act. 

If  a  man  marry  a  woman,  to  whom  a  bond  was  made  for  a  charUahle  use,  and 
the  husband  releases  the  bond,  though  he  had  no  notice  of  the  use,  yet  this  is 
a  breach  of  trust,  and  he  shall  render  in  recompense,  because  the  notice  of  the 
wife  shall  bind  him. 

But/f  an  obligation  be  made  to  a  woman,  after  coverture,  for  a  charitable  Mse, 
and  the  husband  waive  the  bond,  he  shall  not  make  recompense,  though  he  had 
notice  of  the  use. 

Lands  are  devised  for  life,  the  remainder  in  fee  to  a  charitable  use.  If  he  in 
remainder  have  notice,  and  waive  the  remainder,  this  is  a  defrauding  of  the  use, 
(otherwise  without  notice.) 

A  lease  for  life  is  made,  and  the  remainder  is  limited  to  the  right  heirs ^f 
J.  S.  for  a  charitable  use :  if  tenant  for  life  have  notice  of  the  use  in  remainder, 
and  make  a  feoffment,  this  is  a  defrauding  of  the  use,  because  the  use  cannot 
exist  without  the  remainder,  whereunto  it  was  annexed,  and  which  was  destroyed 
by  the  feoffment ;  and  therefore  he  shall  render  recompense. 

But  if  tenant  in  tail,  (the  remainder  over  being  limited  for  a  ckaritahle  usej 
suffer  a  common  recovery,  this  is  no  such  defrauding  of  the  use,  though  he         < 
had  notice  of  the  use,  as  that  he  shall  make  any  recompense,  because  his  estate 
hath  that  privilege  annexed  by  law,  that  he  may  cut  off  the  remainder  lawfully. 

A  mortgagee  devises,  that  if  the  money  be  paid,  it  shall  be  employed  to  a 
charitable  use :  and  if  the  money  be  not  paid  at  the  day,  then  the  land  shall  be 
given  to  a  charitable  use,  the  heir  of  the  mortgagee  enfeoffs  the  mortgagor  before 
the  day  of  payment ;  if  the  mortgagor  had  notice  of  the  use  he  shall  be  charged 
for  the  money,  but  if  he  had  no  notice,  then  the  heir  of  the  mortgagee  shall  be 
charged  with  recompense  for  the  land,  for  he  broke  the  trust. 

The  termor  to  an  use  devises  it  to  a  stranger,  who  hath  no  notice,  upon  con- 
dition  to  pay  £20  per  annum.    The  executors  who  have  notice  of  the  use,  receive        | 
the  £20,  and  so  assent  to  the  legacy  :  they  shall  be  charged  for  recompense  of 
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the  heir  in  Borough-English,  shall  be  bound  as  heirs,  to  make  recompense  with 
their  land  descended  to  that  kind,  but  the  heir  in  tail  is  not  to  make  recompense 
with  such  land  descended,  because  it  is  not  assets ;  for  he  hath  it  per  formam 
dom,  as  much  as  by  descent.    And  yet. 

If  the  feoffee  to  an  use  sell  ^that  land,  and  after  purchaseth  other  land  in 
tail,  which  descends  to  his  issue,  the  heir  in  tail  in  this  case,  shall  be  bound  to 
make  recompense  with  that  land  intailed,  because  it  shall  be  intended  that  his 
father  purchased  that  land  with  the  money,  which  he  had  for  his  fraudulent  sale 
of  the  other  land  in  use. 

A  defrauder  of  an  use  purchases  land  in  another  man's  name  and  dies ; 
his  heir  procures  him,  in  whose  name  it  was  purchased,  to  sell  the  land  to 
another,  and  the  heir  receives  the  money,  this  money  in  the  hands  of  the 
heir,  shall  be  assets  in  equity,  to  make  recompense  for  his  father's  fraud. 

So  if  the  party  whose  name  was  used/ enfeoff  the  heir  of  him  who  put  him 
in  trust,  that  land  shall  be  assets  in  equity,  because  he  comes  in  upon  a  trust 
descended. 

Land  is  given  to  a  man  and  his  heirs,  for  the  life  of  J.  S.,  though  the 
heir  in  this  case  be  in  as  a  special  occupant,  yet  this  land  shall  be  assets  to 
make  recompense,  as  heir  to  a  defrauder  of  an  use. 

A  defrauder  sells  a  term  with  a  power  of  revocation,  this  power  of  revo- 
cation in  the  executors,  is  assets  in  equity  to  make  recompense,  because 
they  may  sell  without  revocation,  and  then  the  money  will  be  assets. 

A  copyhold  descended  is  assets  in  equity,  so  is  an  estate  by  estoppel. 

If  an  executor  take  money  to  forfeit  a  term,  the  term  shall  be  assets.  So 
if  the  heir  assent  to  a  forfeiture  of  land  descended,  the  land  shall  be  assets ; 
for  which  the  heir  must  yield  recompense ;  the  remainder  to  the  right  heirs 
of  J.  S.  (if  J.  S.  was  a  defrauder  of  an  use)  is  assets  to  make  recompense. 

Where  executors  or  administrators  may  be  charged  with  recompense,  after 
administration  committed,  in  such  cases,  before  administration  committed,  the 
ordinary,  by  equity,  may  be  charged  by  equity  upon  this  statute. 

Assets  in  equity  must  satisfy  charitable  uses,  before  debts  or  legacies ;  be- 
cause assets  in  equity  are  disposable  by  this  statute,  which  ordains  them  to 
make  recompense,  and  the  equity  of  the  statute  is  above  the  equity  of  the 
chancery,  (a) 

But  assets  in  law  must  satisfy  debts  before  charity,  because  the  common 
law  must  order  their  disposition. 

Yet  charity  must  be  preferred  before  legacies  in  dispositions  of  assets  in 
law.  (a) 

(a)  Not  law  at  the  present  day. 


Sir  Francu  Moore's 

An  acoooDtant  to  the  king,  having  noftice  of  the  nae,  porehaaes  in  another'* 
name,  who  hath  no  notice  of  the  use ;  the  king  aeUa  die  land  to  one  who  hath 
no  notice:  the  accountant  shall  be  charged  in  this  case ;  but  if  the  bargainee  of 
the  king  had  notice,  he  should  be  charged. 

A  bankrupt  hath  lands  giren  to  an  use,  the  commissioners  sell  it  fo  a  creditor, 
who  hadi  no  notice  of  the  use ;  in  this  case  the  bankrupt  must  be  charged,  and 
though  the  commissionen  have  notice  of  the  use,  and  sell  it,  yet  thej  shall 
never  be  charged,  because  they  do  but  execute  an  authority ;  but  if  the  banknqit 
die  without  heir,  so  that  there  remains  no  colour  of  recompense  to  be  made  by 
him,  then  the  commissioners  upon  this  statute  may  charge  the  land  with  die 
use,  in  the  hands  of  the  creditors,  &c.,  for  a  charitable  use  shall  not  be  boned, 
without  actual  recompense,  or  a  party  which  should  render,  if  he  were  able. 

One  who  hath  notice  of  an  use,  purchaseth  the  land  in  the  name  of  another 
that  hath  no  notice,  and  after  the  purchaser  requests  him  whose  name  he  used 
to  make  a  feoffment  to  another,  for  good  consideration,  the  party  having  no 
notice  of  the  use ;  in  tliis  case  the  first  purchaser,  and  not  he  whose  name  was 
used,  shall  be  charged  with  recompense. 

The  father  being  feoffee  to  an  use,  mortgages  the  land  to  one  who  had  no 
notice,  and  dies,  having  issue  only  one  daughter,  and  leaves  his  wife  with  child ; 
the  daughter  redeems  the  land  by  payment  of  the  money,  then  a  son  is  bom, 
then  the  daughter  having  no  notice  of  the  use,  sells  the  land  to  one  who  hath 
no  notice,  the  daughter  without  notice,  shall  be  charged  with  so  much  as  the 
land  was  worth  more  than  she  paid  for  it ;  and  if  she  had  notice,  she  shall  be 
charged  for  the  whole  recompense,  though  she  is  not  heir  to  her  father. 

A  man  having  knowledge  of  the  use,  purchases  the  land  to  his  wife,  the  re- 
mainder to  his  own  right  heirs  and  dies,  having  issue  only  a  daughter ;  and 
she  after  the  death  of  his  wife,  having  no  notice  of  the  use,  sells  the  land  to 
another  which  hath  no  notice  of  it ;  the  daughter  shall  make  recompense  for  the 
land,  of  her  own  land,  because  she  is  no  purchaser  within  this  statute,  but  comes 
in  privity  of  the  notice,  as  heir  to  her  father. 

llie  feoffee  to  an  use  is  disseised,  the  disseisor  dies  seised,  and  dien  the  feof- 
fee, in  consideration  of  money,  releases  to  the  heir  of  the  disseisor,  who  had  no 
notice  of  the  use,  the  heir  shall  not  be  charged,  but  the  feoffee  [whoj  broke  the 
trust,  and  he  roust  make  the  recompense. 

Tenant  for  life,  remainder  to  A.  in  fee,  being  charged  with  an  use,  the  tenant 
for  life  makes  a  feoffment  for  valuable  consideration  :  an  ancestor  collateral  to 
A.  releases  with  warranty  and  dies ;  although  the  ancestor  had  no  notice,  nor 
was  put  in  trust  with  the  land,  yet  for  the  fraud  his  executors  are  chargeable ; 
but  if  he  leave  assets,  the  heir  shall  be  charged  ;  if  not,  then  his  executors  are 
to  be  charged ;  and  if  the  assets  descend  to  Borough-English,  then  that  land, 
and  the  executors  of  him  that  released,  shall  be  charged. 

A  purchaser  having  notice  of  the  use,  devises  that  his  executors  shall  seU 
the  land  ;  the  executors  have  no  notice  of  the  use,  sell  the  land  to  the  heir  of 
the  testator,  who  likewise  is  ignorant  of  the  use :  the  executors  shall  be  charged 
for  recompense,  de  bonis  tesiatoris,  and  the  heir  for  the  land,  because  the  notice 
descended. 

All  co-partners,  at  the  common  law,  and  heirs  by  custom  of  gavel^cind,  and 
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the  charitable  use  intended  immediately  from  the  making  thereof,  and  be 
without  any  power  of  rerocation,  reservation,  tmat,  condition,  limitation, 
daose,  or  agreement  whatsoerer,  for  the  benefit  of  the  donor  or  grantor, 
or  of  any  person  or  persons  claiming  under  him. 

Provided  always.  That  nothing  herein  before  mentioned  relating  to  the  The  said  limi- 
sealing  and  delivery  of  any  deed  or  deeds  twelve  calendar  months  at  least  ^^^  ^^  ^ 
before  the  death  of  the  grantor,  or  to  the  transfer  of  any  stock  six  calendar  chaMs  organs- 
months  before  the  death  of  the  grantor,  or  person  making  such  transfer,  fen  made  for 
shall  extend,  or  be  construed  to  extend,  to  any  purchase  of  any  estate  \^'"*^**  *^°**" 
or  interest  in  lands,  tenements,  or  hereditaments,  or  any  transfer  of  any 
stock  to  be  made  really  and  bond  fide  for  a  full  and  valuable  considera- 
tion actually  paid  at  or  before  the  making  such  conveyance  or  transfer, 
without  fraud  or  collusion. 

And  be  it  further  enacted  by  the  authority  aforesaid.  That  all  gifts.  Gifts,  &c. 
grants,  conveyances,   appointments,   assurances,   transfers,   and  settle-  made  after  24th 
ments  whatsoever,  of  any  lands,  tenements,  or  other  hereditaments,  or  q^"  ^jg^  il/an 
of  any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance  af>  directed  by 
fecting  or  to  affect  any  lands,  tenements,  or  hereditaments,  or  of  any  this  act,  to  be 
stock,  money,  goods,  chattels,  or  other  personal  estate,  or  securities  for  \^  "  *  ^ 
money  to  be  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tene- 
ments, or  hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any 
charge  or  incumbrance  affecting  or  to  affect  the  same,  to  or  in  trust 
for  any  charitable  uses  whatsoever,  which  shall  at  any  time,  from  and 
after  the  said  twenty-fourth  day  of  June,  one  thousand  seven  hundred 
and  thirty-six,  be  made  in  any  other  manner  or  form  than  by  this  act  is 
directed  and  appointed,  shall  be  absolutely  and  to  all  intents  and  pur- 
poses null  and  void. 

Provided  always,  That  this  act  shall  not  extend,  or  be  construed  to  But  not  to  pre- 
extend,  to  make  void  the  dispositions  of  any  lands,  tenements,  or  heredi-  j^dice  the  two 
laments,  or  of  any  personal  estate  to  be  laid  out  in  the  purchase  of  any  ^^^  colleires  of 
lands,  tenements,  or  hereditaments,  which  shall  be  made  in  any  other  Eton,  V^n- 

manner  or  form,  than  by  this  act  is  directed,  to  or  in  trust  for  either  of  jjj®**®^  ^^ 

,  Westminster. 

the  two  universities  within  that  part  of  Great  Britain  called  England,  or 

any  of  the  colleges  or  houses  of  learning  within  either  of  the  said  univer- 
sities, or  to  or  in  trust  for  the  colleges  of  Eton,  Winchester,  or  West- 
minster, or  any  or  either  of  them,  for  the  better  support  and  maintenance 
of  the  scholars  only  upon  the  foundations  of  the  said  colleges  of  Eton, 
Winchester,  and  Westminster. 

Provided  nevertheless,  and  be  it  enacted  by  the  authority  aforesaid,  No  college  to 
That  no  such  college  or  house  of  learning,  which  doth  or  shall  hold  or  **o**i  mo^*  •d- 
enjoy  so  many  advowsons  of  ecclesiastical  benefices,  as  are  or  shall  be  ^Y^tW  be  eaual 
equal  in  number  to  one  moiety  of  the  fellows  or  persons  usually  styled  or  to  one  moiety 
reputed  as  fellows,  or  where  there  are  or  shall  be  no  fellows  or  persons  jf  their  fellows, 
usually  styled  or  reputed  as  fellows,  to  one  moiety  of  the  students  upon 
the  foundation  whereof  any  such  college  or  house  of  learning  doth  or  may, 
by  the  present  constitution  of  such  college  or  house  of  learning,  consist, 
shall,  from  and  aft-^r  the  twenty-fourth  day  of  June,  one  thousand  seven 
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9  Geo.  2,  c.  36. 

An  Act  to  rettram  the  Dispositums  qf  Lands,  wherdjj  the  smi 

become  Unalienable. 

m 

Preamble.  Whbrbas  gifts  or  alienations  of  lands,  tenements,  or  hereditaments, 

in  Mortmain,  are  prohibited  or  restrained  by  Magna  Chaita,  and  diTers 

other  wholesome  laws,  as  prejudicial  to,  and  against  the  common  utility; 

nevertheless  this  public  mischief  has  of  late  greatly  increaaod,  by  many 

large  and  improvident  alienations  or  dispositions  made  by  la«gni«liing  or 

dying  persons,  or  by  other  persons,  to  uses  called  Charitable  Uses,  to 

take  place  after  their  deaths,  to  the  disherison  of  their  lawful  heirs:  for 

remedy  whereof  Be  it  enacted  by  the  king's  most  excellent  Majesty,  bj 

and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 

commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 

After  24  Jane,  the  same,  lliat  from  and  after  the  twenty-fourth  day  of  June,  which  shall 

^^*^^> J'V^     be  in  the  year  of  our  Lord,  one  thousand  seven  hundred  and  thirty-six, 

nor  sami  of     '  °^  manors,  lands,  tenements,  rents,  advowsons,  or  other  hereditaments, 

money,  goods,     corporeal  or  incorporeal,  whatsoever,  nor  any  sum  or  sums  of  money, 

^^'  ^  ^yr^  goods,  chattels,  stocks  in  the  public  funds,  securities  for  monev.  or  any 
forchantabie      ** ,  /  ,  '^         t^    ,  .■•  -,.  ,    -.     , 

Qn^  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  m  the  pur- 

chase of  any  lands,  tenements,  or  hereditaments,  shall  be  given,  granted, 
ahened,  limited,  released,  transferred,  assigned,  or  appointed,  or  any  ways 
conveyed  or  settled  to  or  upon  any  person  or  persons,  bodies  pditic  or 
corporate,  or  otherwise,  for  any  estate  or  interest  whatsoever,  or  any  ways 
charged  or  incumbered  by  any  person  or  persons  whatsoever,  in  trust,  or 
uqIcm  by  deed   for  the  benefit  of  any  charitable  uses  whatsoever,  unless  such  gift,  co&- 
indented  and       veyance,  appointment,  or  settlement  of  any  such  lands,  tenements,  or 
fore  Jt^JiT      hereditaments,  sum  or  sums  of  money,  or  personal  estate  (other  than 
nesaes,  twelve      stocks  in  the  public  funds)  be  and  be  made  by  deed  indented,  sealed,  and 
months  bef<M«     delivered  in  the  presence  of  two  or  more  credible  witnesses,  twelve  calen- 
the  donor  and    ^  months  at  least  before  the  death  of  such  donor  or  grantor  Qndndiog 
inroHed,  d^c.      the  days  of  the  execution  and  death)  and  be  inrolled  in  his  Majesty's 

High  Court  of  Chancery  within  six  calendar  months  next  after  the  exe- 
cution thereof,  and  unless  such  stocks  be  transferred  in  the  public  books, 
usually  kept  for  the  transfer  of  stocks,  six  calendar  months  at  least  before 
the  death  of  such  donor  or  grantor  (including  the  days  of  the  transfer 
and  death),  and  unless  the  same  be  made  to  take  effect  in  possession  for 
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6&7W.  4,c.70. 

An  Act  to  facilitate  the  Conveyance  qf  Sites  for  School  Rooms. 

[13M  August,  1836.] 

Wbbrbab  it  is  expedient  to  promote  the  education  of  poor  children  in 
the  principles  of  true  religion  and  usefol  knowledge,  and  to  afford  addi- 
tional facilities  for  the  erection  of  school  rooms  to  be  used  for  that  pur- 
pose :  Be  it  enacted  by  the  King's  most  exceUent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  from  and  after  the  passing  of  this  act,  it  shall  be  lawful  for    Lords  of 

the  lord  or  lady  of  any  manor,  whether  seised  in  fee  simple,  fee  tail,  or   "*''®"  ""T 
,  .        conYOT  aoT 

for  life,  or  being  a  corporation  aggregate  or  sole,  or  a  feme  covert  (with   part  of  com- 

the  consent  of  her  husband),  or  a  minor  (with  the  consent  of  his  or  her  moos  or  wasi 

guardian  or  guardians),  or  an  idiot  or  lunatic  (by  his  or  her  committee  or  JJiJjSl      ^*^' 

committees),  to  convey  to  the  incumbent  and  churchwardens  of  any 

parish  in  which  a  school  for  the  education  of  poor  children  is  intended 

to  be  erected,  or  to  the  trustees  of  any  such  school  in  any  parish  or  ex- 

tra^parochial  place,  so  much  of  the  common  or  waste  grounds  in  any  such 

parish  or  extra-parochial  place  as  may  be  required  for  the  site  of  such 

school,  and  of  a  house  or  houses  for  the  master  or  mistress  of  such 

school ;  and  the  conveyance  of  such  part  of  the  common  or  waste  grounds 

by  the  lord  or  lady  of  the  manor  wherein  the  same  shall  be  situate  shall 

be  a  good  and  sufficient  conveyance  for  the  purpose  of  vesting  the  fee 

simple  and  inheritance  thereof  in  the  parties  to  whom  the  same  shall  be 

conveyed,  for  the  purpose  herein-before  specified,  as  fully  and  effectually 

•8  if  every  person  having  right  of  common  upon  such  common  or  waste 

gnmnds  had  joined  in  and  executed  such  conveyance. 

IL  And  be  it  further  enacted.  That  it  shall  be  lawful  for  all  persons   All  penont,  in- 
being  seised  in  fee  simple,  fee  tail,  or  for  life,  femes  covert  (with  the  con-  j^^*^"*|j^J3 
tent  of  their  husbands),  minors  (with  the  consent  of  their  guardians),  and  ^j  |^^  g^. 
idiots  or  lunatics  (by  their  committees),  to  convey  any  portion  of  land  of  convey  land  for 
which  they  may  respectively  be  seised,  including  copyhold  land,  if  the  P^'  schoolt. 
Jord  or. lady  of  the  manor  shall  consent  thereto,  in  the  same  manner,  to 
the  same  persons,  and  for  the  same  purpose  as  herein-before  authorised 
with  respect  to  common  or  waste  ground. 
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hmulred  mad  thntj-ctx,  be  capaUe  of  pordiMuig,  acquiiuig,  reeofiag, 
taking,  holding,  or  enjojring  any  other  adTowiooi  of  ecrleiiatrical  bene- 
fiees  by  any  meant  whataoerer;  the  advowaona  of  andi  ecdeaiaatical 
beneficea  ai  are  annexed  to,  or  giren  for  the  benefit  or  better  anpport  of 
the  headahipaofany  oftheaaid  coDegea  or  hovaea  of  kaming,  not  being 
computed  in  the  number  of  adrowaona  hereby  limited. 
^'^-^^^  Provided  ahraya.  That  nothing  in  thii  act  contained  ahaU  extend, 
or  be  conatmed  to  extend^  to  the  diapoaition,  grant,  or  aettlement  of  any 
catate,  real  or  peraonal,  lying  or  being  within  that  part  of  Great 
called  Scotland. 


estrad  to  ococ^ 
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of  to  be  conveyed  in  every  case  shall  be  ascertained  immediately  previous 
to  such  conveyance  by  a  land  surveyor,  to  be  appointed,  in  case  the  said 
land  or  ground  shall  belong  to  any  spiritual  or  ecclesiastical  body  or  per- 
son, by  the  bishop  of  the  diocese  in  which  the  land  shaU  be  situated,  by 
an  instrument  under  his  hand ;  and  that  the  said  instrument  and  the  re- 
port of  the  survey  and  valuation  by  such  surveyor  (such  report  being 
verified  by  the  declaration  of  the  said  surveyor  before  a  justice  of  the 
peace,  and  in  case  the  said  land  or  ground  shall  belong  to  any  spiritual 
or  ecclesiastical  body  or  person,  signed  by  the  bishop  in  testimony  of  his 
approbation  thereof,)  shall  be  annexed  to  the  deed  of  conveyance. 

Note. — The  above  statute  was  printed  after  that  part  of  the  work,  in 
which  it  should  have  been  stated,  was  in  the  press. 
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Act  far  Poor  Schools. 


Eccltttastical 
bodies,  corpo- 
rate or  sole, 
may  convey 
any  portion  of 
their  lands  as 
ntes  for  poor 
ichooU,  &c. 


Provision  for 
school  rooms 
built  before 
passmg  of  this 


Conveyances 
may  be  made 
ether  for  a 
valuable  con< 
tideration  or  a9 
a  free  gift. 


Land  to  be 
conveyed  not 
to  exceed  in 
quantity  half 
an  acre. 


III.  And  be  it  further  enacted.  That  it  shall  be  lawftil  for  any  spintaal 
or  ecclesiastical  body  corporate,  or  spiritual  person  being  a  corporation 
sole,  to  convey  any  portion  of  land  belonging  to  any  such  body  corporate, 
or  belonging  to  any  such  spiritual  person  in  the  capacity  of  a  corporation 
sole  in  respect  of  any  ecclesiastical  preferment  held  by  him,  to  the  incor- 
porated national  society  for  promoting  the  education  of  the  poor  in  the 
principles  of  the  established  church,  or  to  the  minister  and  churchwardens 
for  the  time  being  of  the  parish  wherein  such  land  shall  be  situate,  or  to 
any  trustees  to  be  named  by  the  bishop  of  the  diocese,  for  the  purpose  of 
erecting  thereon  a  school  room  or  school  rooms  to  be  used  for  the  ednca^ 
tion  of  poor  children  in  the  principles  of  the  Christian  religion,  according 
to  the  doctrines  and  discipline  of  the  united  church  of  England  and  Ire- 
land, and  also,  where  it  may  be  required,  for  the  purpose  of  erecting 
thereon  a  house  or  houses  for  the  master  and  mistress  of  such  schools : 
Provided  always,  that  in  case  of  any  spiritual  person  being  a  corporation 
sole,  the  consent  of  the  bishop  of  the  diocese  shall  be  testified  by  his 
being  a  party  to  the  conveyance  of  such  land ;  and  all  conveyances  made 
by  virtue  and  according  to  the  provisions  of  this  act  shall  be  valid  and 
effectual  in  law  to  all  intents  and  purposes  for  vesting  the  fee  simple  and 
inheritance  of  the  land  conveyed  thereby  in  the  parties  to  whom  the  same 
shall  be  conveyed  for  the  purpose  herein-before  specified. 

IV.  And  be  it  further  enacted.  That  in  any  case  where  before  the  pass- 
ing of  this  act  a  school  room  or  house  for  a  school  master  or  mistress 
shall  have  been  built  upon  common  or  waste  land  of  a  manor,  the  lord 
or  lady  of  which  was  not  enabled  by  law  to  make  a  valid  and  eflfectual 
conveyance  thereof,  or  on  land  belonging  to  any  person  or  persons  or 
corporation  not  enabled  by  law  to  make  a  valid  and  effectual  conveyance 
thereof,  such  person  or  persons  or  corporation  shall  have,  with  respect  to 
the  site  of  such  school  room  and  house,  all  the  powers  which  are  by  thii 
act  given  with  respect  to  the  conveyance  of  sites  upon  which  school 
rooms  or  houses  are  intended  to  be  built,  subject  in  every  case  to  the  pro- 
visions in  this  act  contained  as  to  the  consent  of  the  bishop  of  the  diocese 
to  the  conveyance  by  a  spiritual  person  bein;;  a  corporation  sole. 

V.  And  be  it  further  enacted.  That  all  conveyances  by  this  act  au- 
thorised to  be  made  shall  be  by  bargain  and  sale  enrolled,  and  may  be 
so  made  either  for  a  valuable  consideration  or  as  a  free  gift ;  and  that  if 
any  money  shall  be  paid  to  a  spiritual  person,  being  a  corporation  sole, 
the  same  shall  be  applied  and  disposed  of  for  the  benefit  of  such  spiritual 
person  and  his  successors,  in  such  manner  as  the  bishop  in  whose  diocese 
the  land  so  conveyed  shall  be  situated  shall,  by  writing  under  his  hand 
to  be  registered  in  the  registry  of  his  diocese,  direct  and  appoint 

VI.  Provided  always  nevertheless,  and  be  it  further  enacted.  That  it 
shall  not  be  lawful  for  any  person  or  persons,  corporation  or  corporations, 
by  virtue  of  this  act  to  convey  any  common  or  waste  ground  being  part 
of  a  manor,  or  any  other  land  or  ground,  for  the  site  of  any  school  and 
house  or  houses  for  the  master  or  mistress  thereof,  which  shall  exceed  in 
quantity  one  half  of  a  statute  acre ;  and  that  the  quantity  and  value  there- 
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ABATEMENT, 

of  charitable  legacies  takes  place  equally  with  others,  22. 
though  a  contrary  doctrine  formerly  prevailed,  ib, 
ACCOUNTS, 

of  a  charity  estate  carried  back  in  one  instance  nearly  two  centuries, 
175,  n. 
ACCUMULATIONS, 

of  income,  arising  from  delay  in  executing  the  charity,  regarded 
as  surplus  to  be  applied  cy  pres,  192. 
ACKNOWLEDGMENT, 

of  a  private  trust,  when  it  attaches  upon  the  disposition,  426, 437-8, 
444, 450. 
ADMISSION, 

of  a  secret  trust  for  charity,  as  a  subsisting  obligation,  will  be  acted 

upon  by  the  court,  426,  437-8,  444,  450. 
of  a  parol  agreement  by  one  of  the  parties  concerned,  must  be  accom- 
panied with  a  claim  to  the  benefit  of  the  statute  of  frauds,  445. 
of  the  existence  of  an  unattested  paper,  merely  as  such,  disclosing  a 
charitable  intent,  effect  of,  where  no  reference  to  the  statute, 
447-8. 
ADVOWSONS, 

number  of,  to  be  held  by  the  several  coUeges  in  the  universities,  res- 
tricted by  Mortmain  Act,  73,  133. 

that  restriction  afterwards  removed  by  statute,  ib. 

its  effect  upon  gifts  for  purchase  of,  made  before  9  Geo.  2, 
but  not  fully  carried  into  effect,  133,  173. 
AGREEMENT, 

to  alter  chanty  between  heir-at-law,  and  those  benefiting  by  gift,  not 

allowed  to  take  place,  166-7. 
effect  of,  to  hold  upon  trusts  afterwards  duly  declared,  450. 
illustrated  by  a  distinction  to  appoint  up  to  a  given  sum,  and  a  direc- 
tion which  leaves  amount  to  be  appropriated  uncertain,  451. 
ALMS,  See  Relief  Parochial. 
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FORMS  OF  BEQUEST  MOST  BENEFICIAL  TO  CHARITIES. 

No.  1. 

Where  the  charity  is  speeded. 

I  hereby  give  and  bequeath  unto  the Inititatioii  or  Society 

the  rain  of  £ of  lawful  money  of  Great  Britain,  for  the  general  purposes  of 

that  Institotion,  to  be  paid  to  the  treararer  [or  trustees  wAere  «o  ireasmrer']  for  the 
time  being  thereof,  whose  receipt  shall  be  a  sufficient  discharge  for  the 
same,  such  sum  to  be  raised  and  paid  from  or  out  of  that  part  of  my  personal 
estate  which  is  not  by  law  inapplicable  to  charity,  and  to  be  the  primary  charge 
thereon  (a) 


No.  2. 

Where  the  charities  are  left  for  fiUnre  specification. 

I  hereby  give  and  bequeath  unto  A.  B.  and  C.  D.  (my  executors  hereinafter 

named)  the  sum  of  £ of  lawful  money  of  Great  Britain,  upon  trust  for  such 

charitable  uses  and  purposes  as  I  shall  by  any  writing  or  writings  under  my 
hand  hereafter  appoint,  or  in  default  of  appointment,  then  upon  trust  for  such 
charitable  uses  and  purposes  as  they  or  the  survivor  of  them  shall  nominate 
and  direct,  rach  sum  to  be  issuing  and  payable  out  of  that  part  of  my  personal 
estate  which  I  can  lawfully  appropriate  to  charity,  and  to  be  the  primary  charge 
thereon,  (a) 


(a)  With  respect  to  the  operation  of  this  mode  of  beqaesf.     Vide  Supra,  p.  356 — 359. 


Note. — If  it  be  intended  that  the  charity  should  derive  immediate  benefit 
from  the  bequest,  that  object  must  be  expressly  provided  for ;  since,  otherwise, 
it  would  only  carry  interest  from  the  same  time,  as  weU  as  after  the  same  rate, 
as  all  other  legacies,  Att.  Oen.  v.  Hayes,  1  Atk.  by  Sand.  356  {  Att.  Gen.  v. 
Mmmby,  1  Mer.  346. 
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APPOINTMENT,  POWER  OF. 

where  created  before,  but  executed  after  the  Mortmain  Act,  74. 
tenant  for  life  cannot  exercise  a  f^eneral  power  in  gross  in  favor 
of  charity,  without  at  the  same  time  conveying  his  life  estate, 
116. 
whether  charity  may  take  under  a  power  simply  collateral,  ib. 
where  trustee  has  a  discretionary,  and  does  not  execute  it  to  it*8 
full    extent,   court  cannot  increase  the  amount,  228-9»    291-2^ 
451. 
but  if  not  exercised  by  him  at  all,  the  court  may  take  the 
execution  upon  itself,  ib. 
if  it  extends  to  purposes  in  general  as  well  as  charitable  purposes, 
so  as  to  allow  of  the  latter  being  excluded  in  it's  exercise,  it  is 
wholly  void,  225-7,  281-3. 
whether  if  the  charitable  purposes  must  be  included,  it  is  then  good, 
is  doubtful,  285 — 293. 
APPORTIONMENT, 

of  an  estate  between  the  several  parishes  entitled  to  participate  in 
the  charity,  209. 
will  be  afterwards  directed,  so  far  as  to  take  in  any  parish  over- 
looked or  excluded,  ib.  210. 
but  proportions  between  other  parishes  not  altered,  210. 
former  division,  where  purported  to  be  permanently  settled,  not 
undone,  because  relative  populations  happen  tohave  varied,  tb. 
of  charitable  gifts  on  division  of  parishes  by  the  court,  21 1,  n. 

by  the  commissioners  for  building  and  en- 
larging of  churches,  ib. 
which  latter  is  to  be  registered,  ib. 
on  union  of  parishes,  is  not  made  of  the  aggre- 
gate gifts  to  which  they  are  entitled,  but  each 
retains  its  own  charitable  funds,  t^. 
where  a  surplus  or  increased  income  will  be  distributed  among  the 
several  charities,  179 — 182. 
and  in  what  way,  205-9. 
does  not  take  place  between  the  charities  and  the  disponees,  where 

latter  entitled  to  the  residue,  qud  residue,  201-2. 
where  it  can  be  made,  with  respect  to  property  given  generally 
between  charitable  and  other  objects,  230,  286,  et  seq. 
not  if  gift  left  in  the  alternative,  225-8,  281,  f/  seq. 
will  be  resorted  to  by  the  court,  wherever  the  trustees  have  made  an 

unequal  division,  220. 
what  kind  of,  takes  place,  where  charitable  bequest  given  generally 
out  of  personal  estate,  partly  composed  of  chattels  real,  &c.,  or  out 
of  a  mixed  fund,  336»355. 
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ALMS-HOUSES, 

gift  in  favor  of,  a  charitable  use,  38. 
a  bequest  to  found  or  establish,  of  doubtful  validity,  98. 
whether  land  can  be  directed  to  be  hired  for  the  purpose  of,  92-9- 
ALTERATION, 

none  can  take  place,  upon  any  agreement  between  those  concerned 

in  the  charity,  and  the  heir-at-law  of  the  founder,  166-7. 
cannot  even  be  made  by  the  court,  where  primary  object  attainable, 

155—169. 
ALTERNATE  DISPOSITION, 

if  made  to  a  specific  object,  in  event  of  first  g^t  being  void,  is  good, 

231-2,  236. 
but  if  it  be  left  general  and  at  large,  there  is  some  doubt,  232-5. 
ALTERNATIVE, 

Where  given  to  trustees  of  selecting  either  charitable  or  other  ob- 
jects, the  disposition  is  void,  225-7>  281,  ef  ^e^. 
See  further  title  Option. 
AMBIGUITY. 

where  gift  held  void  by  reason  of,  284,  et  seq. 

See  further  titles JsDKVifiiTEfi ESS,  Uncertainty. 
AND, 

by  an  unhappy  construction  turned  into  "  or  "  for  the  purpose  of 
avoiding  a  bequest,  286 — 293. 
ANNE'S,  QUEEN,  BOUNTY, 

See  QuBBN  Annb's  Bounty. 
ANNUITY, 

bequest  of,  not  within  the  Mortmain  Act,  327. 
unless  directed  to  be  secured  on  land,  ib. 
APPEAL, 

from  orders  or  decrees  of  the  Commissioners,  appointed  under  the 
statute  of  Charitable  Uses,  16. 

whether  such  an,  lies  to  the  Master  of  the  Rolls,  17. 
from  orders  of  commissioners,  appointed  under  the  statute  for  bind- 
ing out  apprentices,  63. 
APPOINTMENT, 

what  considered  to  be  a  good,  under  the  statute  of  Charitable  Uses, 

18,21. 
to  a  charity,  when  it  belongs  to  the  court,  213,  223-4. 

and  when  to  the  crown,  237-9 
mode  of,  the  same  whether  by  the  court  or  the  crown,  239>  245. 
of  new  trustees,  practical  suggestion  with  respect  to,  121-2. 

by  courts  of  equity,  provided  for,  220,  n. 
also  by  commissioners  of  charities,  where  income 

small,  ib,    Et  vide  Addenda^  XL. 
when,  will  not  be  made>  215. 
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ASSETS — continued. 

not  even  as  respects  different  descriptions  of  personalty,  ib.  330. 
what  arrangement  is  made  to  take  place  with  regard  to,  336 — 355. 
whether  marshalling  of,  can  take  place  in  pursuance  of  express 

directions  in  the  will,  356. 
when  arranged,  who  shall  take  what  the  charity  cannot,  361,  366- 
where  legacies  given  out  of  a  mixed  fund,  the  other  legatees  shall, 
on  a  deficiency  of,  be  preferred  to  the  heir  for  so  much  of  the 
charitable  bequest  as  fails,  361. 
See  further  title.  Marshalling  op  Assets. 
ASSURANCES. 

act  for  aiding  defects  in,  of  land  purchased  for  charitable  purposes, 

124-5. 
must  now  be  by  deed  indented,  and  inrolled  within  six  months,  to 
take  effect  in  possession  without  any  reservation  for  donor's 
benefit,  and  executed  twelve  months  before  donor's  death,  71-2, 
108. 
but  if  made  by  way  of  purchase  for  full  and  valuable  consideration 
on  the  part  of  a  charity,  grantor  need  not  survive  the  twelve 
months,  72. 

though  Ktilldeed  must  be  perfected  by  inrolment,  &c.,  125. 
to  charity,  in  consideration  of  a  rent-charge  equivalent  to  full  value, 

objection  to,  117- 
memorials  of,  upon  donations,  to  be  registered,  120,  n. 
under  church  building  acts,  see  title.  Churches,  Chai»el8,  &c. 
Seefurther  titles,  Deed,    Mortmain,  Stat.  op. 
ASYLUMS, 

gift  in  favor  of,  a  charitable  use,  39. 

a  bequest  to  found  or  establish,  of  doubtful  validity,  97-9. 
whether  land  can  be  directed  to  be  hired  for  the  purpose  of,  92-9. 
See  Royal  Navy,  County  Lunatic. 
AITORNEY  GENERAL, 

power  of,  to  consent  to  an  arrangement  between  the  charity,  and 

those  claiming  in  opposition  thereto,  175,  et  «. 
court  will  not  carry  any  such  arrangement  into  effect,  without  his 
consent,  ib, 
ATTORNMENT, 

want  of,  excused  in  favor  of  charitable  uses,  19. 
AUGMENTATION  OF  SMALL  LIVINGS, 

statutes  for  promoting  the,  prior  to  the  Mortmain  Act,  65,  66. 
(17  Car.  2,  c.  3.) 

owners  of  impropriations  empowered  to  give  tithes  for,  ib. 
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A  PPOR  riONM  ENT— coii/mM«/. 

.SVe /tfr/A«r /i7/^«  Marshalling  op  Absets,  Slrpll's,  Un- 
certainty. 
APPRENTIC?:S, 

gift  for  putting  out  poor  children,  is  a  charitable  use,  44,  64. 
net  for  the  true  employment  of  monies  given  with,  61. 

nomination  of,  and  management  of  monies,  to  be  in  whom,  62. 
security  to  be  given  by  masters,  ih. 
monies  when  and  how  to  be  employed,  \b. 
Kelection  of,  ih. 

accounts  to  be  passed  in  what  cases,  ib 
remedy  for  breaches  of  trust,  %b. 

commissions  to   be  awarded  under  the  great  seal  for  that  pur- 
])08e,  63. 

to  be  returned  into  chancery,  and  within  what  time,. 
ih. 
ap])eal  to  the  lord  chancellor,  or  lord  keeper,  ih. 
payment  of  money  charged  on  land  for  placing  out  poor  children. 

should  be  made  to  parson  of  parish  and  not  to  the  executor,  64. 
articles  of  apprenticeship  exempted  from  stamp  duty,  when  expense 
borne  by  parish  or  any  public  charity,  64. 
ARRANGEMENT, 

between  the  charity,  and  those  claiming  in  opposition  sometimes 
carried  into  effect,  where  the  attorney  general  has  given  his  consent, 
175,  et  n. 
between  two  charities,  fair  at  the  time,  not  disturbed,  because  it 

afterwards  becomes  unequal,  200. 
of  assets,  what,  made  to  take  place,  336 — 355. 
See  further  title  Marshalling  of  Assets. 
ARTICLES  OF  APPRENTICESHIP, 

exempted  from  stamp  duty,  when  expense  borne  by  parish  or  any 
public  charity,  for  64. 
ASSESSMENT,  PARLIAMENTARY, 

upon  the  inhabitants  of  a  town,  for  the  mere  internal  regulation  of 

the  place,  not  a  charitable  use,  56,  58-9- 
but  if  general  on  the  country  at  large,  it  would  be  so,  56. 
still  more,  if  the  object  is  some  great  public  purpose,  as  providing 
against  encroachments  of  the  sea,  54-5. 
ASSETS, 

in  administration  of,  charitable  bequests  formerly  preferred  both  to 
other  legacies  and  to  debts,  22. 
but  now   postponed   to  debts,   and  abate  equally  with  other 
legacies,  ib. 
cannot  be  marshalled,  in  favor  of  a  charitable  bequest,  329- 
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BENEFIT, 

reBenration  of  any  interest  to  donor,  or  persons  clumiog  under  him, 
avoids  the  gift,  109,  111—115. 

but  circumstance  of  donor  remaining  in  possession  after  exe- 
cution of  deed,  not  considered  a  reservation  within  the  act 
111. 
nor  mere  power  of  regulating  the  charity,  110. 
what  else  is  considered  to  be»  111 — 117. 
and  what  not,  109,  110. 
secret,  for  donor,  avoids  entire  disposition,  sembU,  111. 
transferred  from  one  charity  to  another,  when,  176. 
See  further.  Trust  Rbsulting. 
BENEVOLENCE, 

disposition  for  purposes  of,  too  extensive  to  be  good  as  a  charitable 

gift,  285. 
except  where  the  generality  of  the  term  is  narrowed  by  its  context, 
285-6,  292-3. 
BEQUESTS,  PECUNIARY. 

1 .  Which  are  clear  of  the  Mortmain  Act. 

where  in  no  way  connected  with  real  estate,  nor  directed  to  be 
laid  out  in  land,  76. 

where,  in  g^ts  for  legal  and  iUegal  purposes,  the  amount  appli- 
cable to  each  can  be  distinguished,  ib. 

where  forming  part  of  a  mixed  fund,  but  capable  of  distinct 
application,  76-8. 

where  auxiliary  or  subordinate  to  gift  of  land,  if  amount  not 
dependent  on  application  of  the  latter,  77. 

where  in  expectation  of  land  being  furnished  by  a  third  person, 
but  not  dependent  thereon,  90. 
.  where  purchase  of  land  optional  in  trustees,  or  a  power  is  given 
to  them  for  the  purpose,  99>  101. 

2.  IVhich  are  rendered  void  by  that  statute. 

where  directed  to  be  laid  out  in  purchase  of  land,  or  some  in- 
terest therein,  71-2,  325. 

or  invested  upon  mortgage  or  real  security,  95,  101. 

where  a  purchase  or  investment  is  even  recommended,  ib. 

where  an  intention  of  purchasing  land  must  be  presumed,  90-1. 

where  made  to  a  trustee  to  enable  him  to  complete  a  purchase, 
325. 

where  the  ultimate  destination  of  the  fund  is  land,  101. 

where  land  is  directed  to  be  taken  on  lease,  92,  95. 

where  for  the  purpose  of  paying  off  an  equitable  mortgage,  323* 
though  incumbrance  satisfied  in  testator's  life-time,  ib. 
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AUGMENTATION  OF  SMALL  LIVINGS— con/ifni«f. 

parsons  may  take  and  purchase  lands,  &c.,  where  liring  under 
100/.  per  annum,  ib. 
(29  Car.  2,  c.  8.) 

benefits  by  way  of,  to  continue   during  the  estate  for  which 

they  were  granted  and  afterwards,  65. 
reservations  of  increased  rent  to  be  distrained  for,  ib. 
no  future,  to  exceed  half  the  yearly  value  of  the  impropriation,  ib. 
registry  of  grants  in,  t^. 

gift  for,  to  be  favoured  in  construction  as  a  charitable  use,  66. 
new  leases,  without  continuing  benefits  granted  out  of  old,  de- 
clared void,  ib. 
certain  leases  saved,  ib. 
(2  &  3  Anne,  c.  11  ;  1  Geo.  I,  st.  2,  c.  10.) 

first  fruits  and  tenths  granted  to  Queen  Anne*s  bounty  for,  66. 
gifts  of  land,  &c.,   authorized  to  be  made  to  Queen  Anne's 
bounty  for,  ib. 
(5  Anne,  c.  24  ;  6  Anne,  c.  27  ;  I  Geo.  1,  st.  2,  c.  10.) 

by  means  of  discharge  from  first  fruits  and  tenths,  66. 

is  a  charitable  use  under  29  Car.  2,  c.  8,  which  provides  for  the, 
66. 

For  the  statutes  passed  since  the  Mortmain  Act,  see  title 
Churches,  Chapels,  &c. 
AUGMENTATIONS, 

court  of,  has  the  control  of  what  lands,  261 . 


B. 

BATH  INFIRMARY, 

now  partially  exempted  from  Mortmain  Act,  145-6. 
BELLS, 

gifts  for  keeping  up,  in  churches,  within  the  statute  of  charitable 
uses,  40. 
BKNK  FACTION, 

a»  a  term,  employed  to  denote  the  kind  of  application  to  be  made 

by  the  trustee,  is  too  general,  296. 
to  a  college,  by  which  it  is  abused,  may  be  transferred  to  another 
college,  176. 
BENEFICES, 

may  be  augmented,  in  what  cases,  and  by  whom,  137 — H5. 
See  Churches,  Chapels,  &c. 
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BRITISH  MUSEUM— con/inikfrf. 

fonnerly  within  the  Mortmain  Act,  145,  324. 
but  now  exempted  therefrom,  145. 
BUILDING, 

bequests  of  money  to  be  employed  in  erecting  a  church,  chapel,  hos- 
pital, almshouse,  &c.,  are  charitable,  39. 
and  consequently  within  the  Mortmain  Act,  82-3. 

though  not,  if  land  should  be  indicated,  which  was  previously 
devoted  to  charitable  purposes,  103. 
the  term  itself  imports  that  land  should  be  bought,  90,  91,  104. 
but  the  implication  may  be  rebutted,  105. 
BURYING  GROUND, 

gifts,  purchases,  and  exchanges  authorized  for  purposes  of,  138-9, 
142-3-4. 

See  title  Churches,  Chapels,  &c. 


C. 

CANAL  SHARES, 

bequests  of,  to  charitable  purposes,  are  void,  325. 
even  it  should  seem,  if  declared  by  parliament  to  be  personal  estate, 
326. 
CAPTIVES, 

expressly  mentioned  in  statute  of  charitable  uses,  14. 
gifts  for  redemption  of,  how  applied,  where  there  is  a  failure  of 
objects,  208-9. 
CATHEDRALS, 

were  not  liable  to  be  reformed  by  commission  under  the  statute  of 

charitable  uses,  1 5. 
excepted  out  of  the  1  Edw.  6,  c.  14,   261. 

Charities  Registry  Act,  121,  n. 
CATHOLICS.     See  Roman  Catholics. 
CHANCERY,  COURT  OF.    See  Court  of  Chancery. 
CHANTRIES, 

assurances  of  lands  to  use  of,  (under  title  "  Chapels"),  declared  void, 
if  for  more  than  twenty  years,  by  statute  of  superstitious  uses, 
243. 
in  esse,  within  five  years  previously,  given  by  1  Edw.  VI.  to  the  king, 

to  be  disposed  of  to  other  uses,  259>  262. 
operation  of  modem  gifts  of  land  for  use  of,  257-8. 

also  of  personal  estate.  258,  268. 
See  further  title  Superstitious  Uses. 
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BEQUESTS,  PECUNIARY— «mrtjMi«i. 

where  an  undefined  amount  is  to  be  applied  to  an  iU^al  pur- 

pose,  78 — 82. 
where  personalty  a  mere  accessary  to  the  land,  and  to  be  em- 
ployed in  connection  therewith,  82-5, 90. 

though  devise  of  the  latter  should  be  afterwards  revoked,  85. 
where  conditional  on  land  being  supplied  by  legatee,  85*7. 
3.  Which  are  of  questionable  validity. 

where  conditional  on  land  being  supplied  by  a  third  person, 

87-9. 
where  land  is  directed  to  be  hired  for  the  charity,  92-9. 
where  a  building  is  essential  for  the  purpose,  98. 

See  further  titles.    Abatement,    Charitable  Uses, 
Connection    with    Land,      Constbuction,    Cy 
PRES     Doctrine,     Improvement,    Marshalling 
OP  Assets,    Revocation,    Uncertainty. 
BLANKS, 

for  names  of  trustees  immaterial,  170,  223. 
or  even  for  some  of  the  sums  and  objects,  171-2. 
as  court  will  in  both  cases  supply  the  omissions,  ib. 
though  there  is  a  Scotch  case  in  the  House  of  Lords,  contra,  302-6. 
BOARDERS, 

may  be  taken  by  the  master  of  a  public  school,  166,  ». 
but  must  not  be  so  numerous  as  to  interfere  with  his  regular 
duties,  ib. 
BOAT,  LIFE, 

gift  for  the  establishment  of,  is  a  charitable  use,  51. 
BONDS, 

given  by  commissioners  of  turnpike  roads,  &c.  are  within  the  Mort- 
main Act,  323. 
BOTANICAL  GARDEN, 

gift  for  establishment  of,  is  a  charitable  use,  51. 
BOUNTY,  PERSONAL, 

where  consequent  upun  ministerial  character,  the  gift  will  be  charit- 
able, 312-3. 
but  if  there  is  nothing  more  than  the  donee's  official  character,  it 
will  be  a  mere  legacy,  315. 
BRIDGES, 

repair  of,  one  of  the  purposes  mentioned  in  statute  of  charitable 
uses,  14,  51. 
BRITISH  MUSEUM, 

gift  for  benefit  of  the,  is  a  charitable  use,  51. 
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CHARITABLE  USES— cow/iimerf. 

also  schools  for  the  education  of  Jews,  which 

exclude  religious  instruction,  43-4. 
Roman  Catholic  schools  in  Great  Britain,  ex- 
pressly sanctioned  hy  statute,  278. 
churches,  chapels,  and  all  pubUc  institutions,  as 
hospitals,  &c.,  37-9*  82-3. 

extending   to    the  officiating  ministers    of 
places  of  worship,  39-40,  42,  82,  312-15. 
whether    belonging  to  the   established 

church,  39-40. 
or  dissenters  within  the  Toleration  Acts, 

42,  301-2,  312-15. 
or   Roman  Catholics  since  the  2  &   3 

W.  4,  c.  115,  273. 
and  whether  for  additional  services  to 
be  performed  or  otherwise,  40. 
and  to  some  of  the  appendages  of  public 
worship,  ib. 
as  keeping  up  an  organ,  and  paying  the 

organist  of  a  parish  church,  ib. 
or  keeping  the   chimes  in  repair,   and 
playing  certain  psalms,  ib. 
also  to  the  officers  and  inmates  of  establish- 
ments, 38, 83. 

as  a  schoolmaster,  ib. 
or  almspeople,  ib. 
institutions  for  the  advancement  of  the  Christian 
religion,  41,  289f  fi. 

as  societies  for  propagating  the  Gospel,  4 1 . 
or  engaged  in  any  other  pious  work,  ib. 
general  public  purposes,  51 — 9. 

as  supplying  a  town  with  water,  51. 
improving  a  city,  ib. 

in  some  cases  even  by  providing  for 
its  mere  internal  regulation,  56. 
establishing  a  botanical  garden,  51. 

life  boat,  ib. 
preventing  inroads  of  the  sea,  54. 
augmenting  the  revenues  of  the  British 

Museum,  51. 
easing  the  burden  of  the  poor  rate,  108. 
charity  or   charitable  purposes  generally,  213, 
221,  224,  237,  300. 
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CHAPELS, 

gifts,  purchases,  and  exchanges  authorized  for  purposes  of,  where 
legally  constituted,  138-9,  142-3-4. 

See  further  titles,  Churches,   Chapels,  &c..  Saint 
George's  Chapel,  Windsor,  and  Superstitious 
Uses. 
CHAPLAINS, 

gift  in  favor  of,  a  charitable  use,  39. 

whether  election  of,  may  be  in  majority  of  the  inhabitants  of  a 
parish,  1 72,  et  n. 
CHARACTER  OF  BENEFIT, 

sometimes  rendered  doubtful  from  official  capacity  of  disponee, 

312. 
when  gift  will  be  considered  as  made  to  the  individual,  and  when  as 

attached  to  his  office,  3 1 2 — 3 1 5 . 
where  personal  bounty  merely  consequent  upon  ministerial  charac- 
ter, it  is  a  charitable  gift,  313. 
but  if  nothing  more  than  donee's  official  character,  it  is  a  simple 
legacy,  315. 
CHARGES, 

upon  land  of  all  kinds  within  the  Mortmain  Act,  322. 

though  time  for  raising  should  have  arrived,  and  devisor  should 
not  have  the  immediate  personal  right  of  calling  in,  ib. 
See  further  title.  Mortmain  Act. 
CHARITABLE  USES, 

1.  What  are  9o  considered. 

gifts  to  or  for  every  class  of  poor,  24. 

as  poor  relations,  when  so  intended,  33 — 

37,214,  219. 
poor  clergymen,  and  others,  ib. 
poor  children,  for  the  purpose  of  putting 

them  out  as  apprentices,  44. 
the  poor  of  the  parish,  or  the  poor  ge- 
nerally, 33 — 37. 
the  poor  of  every  denomination,  so  far  as 
respects  their  support  and  maintenance, 
42-3. 

as  Roman  Catholics,  42. 
and  Jews,  43. 
every  description  of  school,  consistent  with  the 
laws  of  the  land,  37-8. 
including  the  Universities,  and  schools  for 
the  sons  of  gentlemen,  ib. 
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CHARITABLE  USES,  STATUTE  OF— con/ittiifrf. 

remedy  for  persons  aggrieved  by  such  decrees  in  appeal  to  lord 
chancellor,  or  lord  keeper,  or  chancellor  of  duchy  of  Lancaster,  ib. 
costs  in  case  of  improper  complaint,  17. 

operation  of,  retrospective,  17. 

subjects  of  inquiry  mentioned  in,  18. 

extraordinary  construction  adopted  in  relation  to,  IS — 22. 

ground  of  the  decisions  thereon,  21. 

wherein  the   courts  have  deviated  from  that  line  of  construction, 
21,  23. 

consideration  of  objects  within,  23 — 60. 

comprehensiveness  allowed  to,  51,  et  seq, 
CHARITIES, 

rise  and  direction  of  in  this  country,  1 . 

public,  first  notice  of,  by  legislature,  8-9. 

general  superintendence  of,  is  in  the  king,  by  means  of  his  court  of 
Chancery,  12. 

but  are  in  some  cases  under  the  immediate  control  of  the  crown, 
237,  240. 

benignant  interpretation  of  gifts  in  favor  of,  18 — 22,  129-30. 

with  respect  to  the  doctrine  of 
cy  pres,  147 — 9- 

estabhshed,  though  incapable  of  immediately  taking  place,  177. 

effect  of  their  execution  being  postponed,  192. 

time  for  executing,  when  to  be  regarded,  178-9. 

where  entitled  to  surplus  or  increased  income,  179,  190,  193. 

and  where  only  to  fixed  charges  or  payments,  195 — 200. 

where  there  is  a  failure  of  objects,  154. 

where  objects  attended  with  uncertainty,  169. 

where  no  objects  appear,  though  the  donor  has  shewn  an  intention 
of  nominating  them,  224. 

where  none  are  purported  to  be  pointed  out,  238. 

a  fair  arrangement  between  two,  not  disturbed  because  it  has  be- 
come unequal  by  time,  200. 

unequal  division  between,  will  be  rectified  by  the  court,  220 

apportionment  between,  of  a  common  estate  or  fund,  209-10. 

on  division  of  parishes,  211,  n. 

kept  distinct  where  parishes  united,  ib. 

effect  of  a  direction  to  sell  to  particular,  307. 

See  further    titles  Apportionment,    Construction,    Cy 
PRK8  Doctrine,  Surplus,  Uncertainty, 
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CHARITY, 

definition  of,  by  Lord  Camden,  51. 

no  objection  to  a  gift  for,  on  accoant  of  its  generality,  213-14,  237. 
lands  belonging  to,  allowed  to  be  granted,  aold,  or  excbanged  under 
Church  Building  Acts,  in  what  cases,  143-4 
CHARITY,  FOREIGN, 

mode  of  dealing  with  bequest  to,  134. 
CHARITY,  PRIVATE, 

whether  too  indefinite  to  be  executed,  294. 
where  it  has  been  so  held,  ib. 

where  a  gift  for,  has  been  supported,  215-16,  299-300. 
CHILDREN. 

in  a  bequest  to  widows  and  children  of  seamen,  has  been  construed 

to  mean  orphans,  38. 
gift  for  putting  out  poor,  as  apprentices,  is  charitable,  44 — 64. 
CHIMES, 

of  a  church,  legacy  for  keeping  the,  in  good  repair,  is  of  a  charitable 
nature,  41. 
CHORISTERS : 

whether  provision  for,  in  parochial  churches,  is  a  charitable  use, 
40,  41. 
CHURCHES, 

gift  for  the  building  or  repairing  of,  a  charitable  use,  39- 

keeping  up  the  organ  or  bells  of,  also  charitable,  40-1. 
finding  choristers   or  singers  in  parochial,  its  character 
doubtful,  40. 
CHURCHES,  CHAPELS,  CHURCH-YARDS,  AND  GLEBES, 
(43  Geo.  3,  c.  108.) 

certain  gifts  to  whomsoever  made,  for  building  or  providing 
places  of  worship  belonging  to  the  established  church,  autho- 
rized, 138. 
such  gifts,  if  of  land,  not  to  exceed  dye  acres,  or  of  money 

500/.,  ib. 
same  person  confined  to  one  gift,  ib. 
extent  of  addition  to  be  made  to  some  glebes,  139. 
plots  of  not  more  than  one  acre  may  be  given,  or  exchanged  by 
corporations,  ib, 
(51  Geo.  3,  c.  115.) 

grant  of  crown  lands  authorized  for  purposes  mentioned  in  last 

act,  but  no  one  grant  to  exceed  ^vt  acres,  1 39. 
all  persons  empowered  to  give  parcels  of  manor  wastes,  not 
exceeding  five  acres,  for  sites,  t^. 
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CHURCHES,  &c.— confmtfftf. 

gifts  confined  to  the  established  church,  140. 
(55  Geo.  3,  c.  147) 

power  of  exchange  given  to  incumbents,  with  consent  of  patron 
and  ordinary  to  the  extent  of  thirty  acres,  140. 

and  of  purchase,  where  glebe  only  five  acres^  to  the  extent  of 
twenty  acres ;  copyhold  land  to  be  holden  of  some  manor  be- 
longing to  the  benefice,  ib. 

incumbents  empowered  to  annex  lands,  &c.  to  benefices  in 
certain  cases,  ib. 

the  like  power  given  to  owners  of  the  fee  and  corporations, 
where  parsonage  or  glebe  house  small  or  inconvenient,  141. 

benefice  allowed  to  be  mortgaged,  for  purpose  of  effecting  an  ex- 
change or  purchase,  to  the  extent  of  two  years'  income,  ib. 

owners,  trustees,  and  others  enabled  to  convey  any  lands  not 
exceeding  twenty  acres,  ib. 

corporations,  charity  trustees,  and  persons  having  limited  in- 
terests, or  under  dissabilities,  not  to  convey  (except  in  ex- 
change) more  than  five  acres,  ib. 

notice  of  sale  or  exchange,  and  consent  of  bishop,  ib. 

provision  for  patron  being  under  disability,  t^. 

consent  of  crown,  provided  for  when  requisite,  ib. 

deeds  to  be  deposited  in  diocesan  courts,  and  courts  of  peculiars, 
ib. 

office  copies  admitted  as  evidence,  ib. 

certain  forms  prescribed,  ib. 
(56  Geo.  3,  c.  52.) 

produce  of  timber  allowed  to  be  applied  in  exchange,  or  pur- 
chase of  house  or  glebe,  142. 
(58  Geo.  3,  c.  45.) 

commissioners  for  building  churches  empowered  to  accept 
buildings  fit  for  additional  churches  and  chapels :  also  lands 
proper  for  sites,  not  exceeding  what  may  be  sufficient  for 
the  purpose :  also  lands,  houses,  or  garden  for  residence,  and 
glebe  not  exceeding  ten  acres,  142. 

grants  for  those  purposes  authorized  to  be  made  by  commis- 
sioners of  woods  and  forests,  lords  commissioners  of  treasury. 
His  Majesty,  and  corporate  bodies,  ib. 

parishes  and  extra-parochial  places  compellable  to  furnish  sites, 
ib. 

corporate  bodies,  persons  having  limited  interests,  and  trustees 
empowered  to  sell  and    convey  sites,  such  sales  being  in 
some  instances  compulsory,  ib. 
(59  Geo.  3,  c.  134.) 

power  given  to  corporate  bodies,  persons  having  limited  interests. 
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CHURCHES,  kc.—c(mtiuued. 

and  trustees  to  give  up  rights  of  patronage  tocominissionerBy  or 
make  agreements  as  to  same,  and  to  endow  chapels  with  pew 
rents,  142^. 
sales  of  land  authorized  for  burying  places,  apart  from  churdi 
sites,  143. 
CI  &  2  Geo.  4,  c.  92.) 

powers  of  exchange  extended  to  any  quantity  of  land,  and  made 

to  embrace  trustees  of  chanty  estates,  143. 
notice  reduced  from  six  months  to  three,  %b. 

m 

exchanges  of  chanty  lands  to  take  place  only  with  approbation  of 
bishop,  after  conmiission  issued  by  him  ;  and  conveyance  to  be 
accompanied  with  certain  formalities,  ih. 
(3  Geo.  4,  c.  72.) 

officers  of  public  departments,  corporations,  and  trustees,  &c.  of 
charities  and  public  institutions  empowered  to  convey  lands  for 
building,  &c.  without  consideration,  143. 
form  and  effect  of  conveyance,  ib. 
(4  Geo  4,  c  86 ;  5  Geo.  4,  c.  8.) 

extension  of  the  55  Geo.  3  to  Ireland,  144. 
(6  Geo.  4,  c.  8.) 

exchanges  of  glebe  lands  allowed  without  restriction  as  to  the 

number  of  acres,  144. 
no  occasion  for  copyhold  lands  to  be  holden  of  a  manor  be- 
longing to  the  benefice,  ib. 
notice  reduced  from  six  months  to  three,  ib. 
(7  Geo.  4,  c.  66.) 

corporations,  charity  trustees,  all  persons  under  disabilities,  and 

others  empowered  to  sell  lands  for  similar  purposes,  ib. 
Ireland  included  in  the  act,  144. 
(4  &  5  W.  4,  c.  30.) 

corporations,  trustees,  persons  disabled,  and  others  enabled  to  ex- 
change common  field  lands  for  others,  and  vice  versd,  144. 
consent  of  patron  and  bishop  with  respect  to  church  lands,  145. 
certain  forms  and  formalities,  ib. 

application  of  money  received  for  equality  of  exchange,  ib. 
CHURCHES,  COLLEGIATE, 

were  not  liable  to  be  reformed  by  commission  under  stat.  of  charitable 

uses,  15. 
excepted  out  of  Charities  Registry  Act,  121  (note). 
CHURCHWARDENS, 

might  take  by  devise  under  43  Eliz.,  19,  20,  39. 
held  entitled  to  a  bequest  made  to  the  parish  church,  39>    105. 
CHURCHWARDENS  AND  OVERSEERS, 

conveyance  to,  in  aid  of  poor  rates,  is  a  charitable  use,  108. 
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CHURCHWARDENS,  kc-^continu^d. 

empowered  to  hold  lands  for  work-houses,  &c.,  GC-7>  145. 
CITIES, 

gift  for  improvement  of,  a  charitable  use,  51,  56. 
CLERGYMEN,  POOR, 

dispositions  in  favor  of,  are  charitable,  24. 
CLERK, 

annuity  to,  of  a  parish  for  keeping  chimes  in  repair,  and  playing 
certain  psalms,  is  a  charitable  use,  41. 
CODICIL, 

executed  after  Mortmain  Act,  effect  of,  upon  will  executed  before,  74. 
substitution  of  general  purposes  by,  in  lieu  of  charitable  purposes 

mentioned  in  will,  renders  the  bequest  void,  225 — 7,  281-2. 
where  charitable  bequests  void  from  having  to  be  paid  out  of  land, 
revocation  thereof  by,  for  mere  purpose  of  substituting  others, 
will  not  avail  the  latter,  324. 
COLLEGES  IN  UNIVERSITIES, 

were  not  liable  to  be  reformed  by  commission  under  statute  of  Cha- 
ritable Uses,  15. 
king  empowered  by  1  Edw.  6,  c.  14,  to  alter  obits  in,  and  convert 

property  to  other  uses,  261. 
excepted  out  of  Mortmain  Act,  73,  133. 

also  out  of  Charities  Registry  Act,  121,  n. 
devise  to,  good,  notwithstanding  the  statute  of  Wills,  127. 
whether  those  founded  since  the  9  Geo.  2,  are  within  the  exceptions 

of  that  act,  126,  7. 
gifts  to,  may  be  for  various  purposes  connected  with  those  institu- 
tions, 128. 
need  not  be  for  benefit  of  entire  body,  ib. 
void,  if  not  for  collegiate  purposes,  ib. 
where  gift  not  bond  fide  for  benefit  of,  but  college  merely  a  trustee, 

131. 
no  objection  to  incidental  benefit  accruing  to  third  parties  from 

gift  to,  132,  174. 
where  gift  is  refused  by,  charity  not  defeated,  133,  174. 
declining  one  of  two  gifts  will  not  in  general  be  deprived  of  the 

other,  ib. 
may  now  possess  any  number  of  advowsons,  133. 
upon  abuse  of  a  benefaction  by  one,  it  may  be  tranferred  to  ano- 
ther, 176. 

See  Eton,  Westminstkr,  and  Winchester  Colleges. 
COLLEGES,  POPISH, 

See  titleSy  Superstitious  Uses,  and  Statutes  of. 

M    M 
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the  building  of  churches,  142-3. 
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COLONIES, 

not  within  the  Mortmain  Act,  135. 
COMMISSION, 

to  survey  lay  corporations,  &c.,  king  authorized  by  1  Edw.  6,  to 
issue,  260-1. 

See  further  title  Commissionbrs. 
COMMISSIONERS, 

under  stat.  of  charitable  uses. 

how  to  be  appointed,  14. 
their  duties  and  powers,  15. 
appeals  from  their  orders,  16,  17. 
costs  upon,  17. 
under  stat.  for  binding  out  apprentices,  63. 
under  Church  Building  Acts, 
powers  of,  142. 

who  may  make  grants  to,  142-4. 
of  treasury. 

woods  and  forests. 

hospitals. 

schools. 

charitable  foundations. 

public  institutions. 

poor  laws  enabled  to  acquire  land  for  work-houses^  &c.  145. 

See  further  titles.  Charitable  Usbs,  Statute  op. 
Churches,  Chapblb. 
COMPENSATION.     See  Remuneration. 
CONDITION, 

subsequent  in  favor  of  charity,   not  binding  upon  devisee,  315, 

363-5. 
no  distinction  between  payment  of  money  and  any  other  act,  363. 
CONJOINT  SENSE, 

where  words  have  been  understood  in  a  distributive  and  not  a, 
286. 
C  OXNECTION  WITH  LAND, 

« 

the  mere  circumstance  of  directing  a  charity,  otherwise  good,  to  be 
transacted  in  a  room  to  be  attached  to  a  charity,  void  under  the 
Mortmain  Act,  is  not  such  a,  as  will  vitiate  the  bequest,  76,  7. 

so  a  bequest  to  be  laid  out  in  books  for  circulation,  and  directed  to 
be  kept  in  a  house  devised  for  the  purpose,  will  be  good,  notwith- 
standing the  devise,  17. 

and  where  the  amount  of  the  bequest  is  dependent  upon  a  sale  of 
land,  but  not  upon  its  application,  the  gift  is  valid,  77-S. 
See  further  title,  Bequests,  Pecuniary. 
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CONSENT, 

whoRo  and  in  what  cases  required  under  Church  Building  Acts,  138, 
145. 

See Jurtker  titles.  Churches,  Chapels,  &c. 
CONSIDERATION,  VALUABLE, 

required  in  purchases,  protected  by  the  Mortmain  Act,  must  proceed 
from  the  person  for  whose  benefit  the  conveyance  is  made, 
108. 
whether  a  perpetual  rent-charge,  equivalent  to  the  full  value  of  the 
land,  amounts  to,  117- 
CONSTRUCTION, 
general  rules  of, 

with  respect  to  defective  assurances  under  the  statute  of  Cha- 
ritable Uses,  18-23,  129. 

dispositions  to  particular  charities,  75. 
charitable  gifts  made  to  definite  objects,  147. 
t .  left  more  at  large,  ib.  237-9- 

devise  of  rents  and  profits  is  a  devise  of  the  estate,  179 — 182. 
borrowed  from  usage  where,  156,  157,  n.,  193. 
aided  by  long  undisturbed  possession,  187»  193. 
influenced  by  acts  or  conduct  of  donor,  where,  198-9- 
of  the  terms  "  schools  of  learning,"  37- 
"  free  schools,"  ib. 
*'  widows  and  children,"  38. 
poor  relations,"  32-7. 

deserving  relations  and  charitable  uses,"  219. 
charity,"  and  "  charitable  purposes,"  213,  221,  224, 

237. 
religious  and  charitable  institutions  and  purposes,'* 
289»  n. 
"  chatitable  purposes,"  as  used  in  2  &  3  W.  4,  c.  115, 

279,  280. 
"  benevolent  purposes,"  285. 
"  objects  of  benevolence  and  liberality,"  ib. 
"  benevolent,  charitable,  and  religious  purjwses,"  i6., 

286. 
"  residue,"  377,  386. 
words  "  erecting,"  96. 
building,"  t^. 

building  or  purchasing,"  91- 
expressions,  "  support  of  a  school."  92. 

"  maintenance  of  a  school,"  ib. 
"  erecting  and  establishing  a  school,"  93. 
M  M   2 
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CONSTRUCTION— cofi/«ii«rf. 

*'  providing  a  proper  Bchool-house/'  ib. 
**  necessary  implication/'  381,  n.  h. 
words  of  "  recommendation/'  318 
"  wish/'  yb, 
"  desire/'  ib, 
"  request,"  319. 
"  entreaty/'  ib. 
"  trust/'  t^. 
"  expectation/'  ib, 
"  confidence/'  ib. 
"  hope/'  t6. 
direction  "  to  sell"  to  particular  charities,  307. 

"  to  sell  and  dispose  of  estate  at  pleasure/'  ib. 
testamentary  gifts  "  to  enable  devisee  to  pay  debts,  &c."  ib, 

to  trustees  "  upon  trust  to  sell,  and  with  the  money 
pay  debts,  &c."  309. 

"  to  be  disposed  of,  &c.,  as  they  should 

think  proper,"  308. 
"  distribution  to  be  at  their  discretion, 
and^each  liable  only  for  his  own  re- 
ceipts, 309. 
gifts  to  individuals  filling  particular  offices  in  places  of  worship, 

312,  315. 
"  and,"  into  "  or"  where  the  effect  is  to  avoid  the  gift,  86-293. 
dispositions  made  upon  condition  subsequent,  315,  363-5. 
statute  of  superstitious  uses,  245-258. 
1  Edw  6,  c.  14,    262-4. 
Charitable  Uses,  17,  60. 
Mortmain,  69-71,  73-4, 108-122. 
act  -placing  Roman  Catholics  on  footing  of  Dissenters, 
279,  280. 
See  further  titles.  Charitable  Usbb  and  Statuts  op, 
Cy  pres  Doctrine,  Gift,  Mortmain,  Statute  op, 
Roman  Catholics,  Superstitious  Uses  and  Sta- 
tutes OF. 
CONTEXT, 

effect  of,  in  narrowing  expressions  which,  of  themselves,  are  too 
large  to  create  a  charitable  trust,  285-6, 292-3. 
CONTRIBUTION, 

of  the  several  parts  or  items  composing  a  testator's  personal  estate, 
(where  not  consisting  of  pure  personalty)  for  satisfaction  of 
his  debts,  charitable,  and  other  legacies,  336-343. 
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CONTRIBUTION— coiUfiiii^d. 

also  where  the  personal  funds  are  mixed  with  the  real,  343-355. 
See  further  title.  Marshalling  of  Abbbtb. 
CONVERSION, 

1 .  Cf  real  estate  into  personal. 

unless  clearly  for  all  purposes,  a  specific  share  of  the  proceeds 

of  real  estate,  given  to  charity,  will  go  to  the  heir,  374. 
what  circumstances,  in  connection  with  a,  wiU  entitle  the  next 

of  kin,  375-6. 
whether  a  direction,  express  or  implied,  that  the  proceeds  of  real 
estate  should  he  deemed  personal,  will  effect  a,  for  all  pur- 
poses, 394-401. 

it  will,  at  all  events,  pass  so  much  of  the  proceeds  as 

the  testator  has  not  otherwise  appropriated,  394. 
douhtful  how  far  it  may  affect  the  doctrine  of  lapse,  ib. 
whether  a  complete,  can  be  effected  by  blending  the  real  proceeds 
with  the  personal  property  in  a  residuary  disposition,  401-410. 

2.  Of  personal  estate  into  real. 

devolution  of  void  or  failing  gifts  of  money  directed  to  be  laid 

in  land,  417-9. 
doctrine  of  lapse  apparently  unaffected  by  the,  418-9. 
CONVEYANCES.     See  title,  Absubancbs. 
COPYHOLDS, 

surrender  to  use  of  wills,  where  formerly  supplied,  19- 

and  where  not,  21. 
excepted  out  of  the  1  Edw.  6,  c.  14,    262. 
not  within  the  statute  of  wills,  23. 
nor  the  statute  of  frauds,  ib. 
are  within  the  Mortmain  Act,  107. 

how  requisites  of  that  act,  on  the  subject  of  a  conveyance  by  deed 
indented  and  inrolled,  are  to  be  complied  with  in  regard  to, 
107-8. 
inrolment  of  deed  of  gift  cannot  be  presumed  in  favor  of,  107. 
gifts,  sales,  and  exchanges  of,  authorised  to  a  limited  extent,  for  the 
purpose  of  augmenting  small  livings,  and  building  churches,  &c., 
140,  2,  4. 
See  further  title.  Churches,  Chapblb,  &c. 
CORPORATIONS, 

might  take  by  devise,  under  statute  of  charitable  uses,  19. 
authorised  to  grant  part  of  the  waste  of  a  manor  for  purpose  of 

church-sites,  &c.,  139. 
empowered  to  annex  lands  of  a  stated  quantity  to  benefices,  141. 
to  sell  to,  or  exchange  with,  incumbent,  141. 
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CORPO  RATIONS— confwttcrf. 

to  grant  or  sell,  and  convey  lands  without  restriction  to 
commissioners  for  building  churches,  142-3-4. 
See  further  title.  Churches,  Chapels,  &c. 
CORPORATIONS,  LAY. 

king  empowered  by   I   £dw.  6,  c.    14,  to  issue  commissions  to 

survey,  260. 
what,  were  excepted  out  of  that  act,  261 . 
COSTS, 

might  have  been  awarded  against  persons  improperly  appealing  from 
orders  of  commissioners,  appointed  under  statute  of  charitable 
uses,  17- 
COUNTY  LUNATIC  ASYLUMS, 

now  exempted  from  Mortmain  Act,  146. 
COUNTY  RATES, 

securities  upon,  are  within  the  Mortmain  Act,  323. 
COURT  OF  CHANCERY, 

superintendence  of  charities  forms  part  of  its  original  jurisdiction,  12. 
has  jurisdiction  only,  if  no  objects  selected,  where  trustees  appointed, 
213,  237-9. 

or  at  most  where  an  intention  of  appointing  trustees  has 
been  shewn,  213,  223-4,  238. 
discretion  of  trustees  controlled  by,  ib. 

instances  of  its  superintendence  and  control,  214. 
will  sometimes  do  no  more  than  watch  the  application  of  another,  215. 
and  sometimes  gives  up  possession  of  the  property,  217. 

as  where  a  bequest  is  to  sink  into  the  general  funds  of  an  in- 
corporated society,  vb. 
but  not  where  the  object  is  a  distinct  and  permanent  trust,  ib. 
will  in  all  cases  call  upon  the  trustees  to  act,  218. 
and  will  assume  entire  management,  if  trustees  not  inclined  to  in- 
terfere, ib. 
win  re-divide  property  where  justice  requires  it,  211,  it.,  220. 
in  settling  a  scheme  adheres  as  closely  as  possible  to  donor's  plan, 

206. 
refusal  of,  to  vary  proportions  taken  by  several  charities,  as  settled 

in  a  former  suit,  209. 
will  give  redress,  where  parishes  improperly  excluded  from  benefit  of 

trust,  211,  ft. 
has  power,  in  case  uf  misconduct,  to  transfer  benefits  from  one  col- 
lege to  another,  176. 

administration  of  secret  charitable  trust,  where  well  created,  bebngs 
to,  421. 
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whether  it  will  enforce  a  secret  trust  for  charity,  where  it  would 
not  for  an  individual,  430-4,  441-7,  452. 
CROWN, 

authorized  to  grant  licenses  in  Mortmain  by  7  &  8  W.  3,   67. 
grants  by,  of  privileges  and  property  for  public  purposes,  are  within 

the  43  Eliz.,  52,  56 
empowered  to  make  certain  grants  for  the  building  and  enlarging 

of  churches,  139,  142-3. 
consent  of,  to  acquisition  of  land  for  those  purposes,  where  having 

the  patronage  of  the  living,  141. 
is  the  constitutional  trustee  of  charities,  12,  237. 
appoints  by  its  sign  manual  the  application  of  all  charitable  gifts, 

where  neither  trustees  nor  objects  selected,  237 — 240. 
mode  of  its  appointment,  the  same  as  that  adopted  in  the  Court  of 

Chancery,  239»  240. 
examples  of  the  exercise  of  its  nomination,  240-1. 
has  the  same  right  to  appoint  in  the  case  of  a  use  against  the  poUcy 

of  the  law,  as  where  the  use  does  not  appear,  242. 
empowered  to  guard  against  the  propagation  of  a  false  religion,  257, 

273. 
property  given  to  surperstitious  uses,  is  in  certain  cases  appointed 

by,  de  novo,  257-8,  268. 
what  uses  are  deemed  to  be  superstitious,  251-2,  265,  280. 
how  entitled  under  the  1  Edw.  6,  c.  14,  262. 
whether  a  devisee  has  the  same  defence  against  the,  as  against  a 

subject,  with  respect  to  secret  trusts,  455. 
in  other  words,  whether  the  king  is  bound  by  the  statute  of  frauds, 

456-8. 
mode  and  character  in  which  the  king  claims  on  a  gift  to  supersti- 
tious uses,  456. 

See  further  titles,  Churches,  Chapels,  &c.  Cv  prbs  Doctrine, 
Superstitious  Uses  and  Statutes,  Trust,  Secret. 
CROWN  LANDS, 

as  to  grants  of,  for  purpose  of  church-sites,  &c.,  139,  142. 

See  title  Churches,  Chapels,  &c. 
CURATES, 

gift  in  favor  of,  a  charitable  use,  40. 

See  title  Charitable  Uses. 
CUSTOMARY  FREEHOLDS, 

devise  of,  was  within  the  statute  of  frauds,  23. 
CUSTOMS, 

grant  of,  by  the  crown  for  public  pur^ioses  is  a  charitable  use,  52. 
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CY  PRES  DOCTRINE  {as  applied  by  Court). 
is  extremely  favorable  to  charities,  1 47* 
though  not  carried  to  the  same  lengths  as  formerly,  t6. 
distinction  shewing  the  nature  of  the,  147. 
foundation  and  general  character  of  the,  l48-9>  221,  241. 
\.  It  u  wholly  inappUcabkf 

where  the  purpose  is  so  definite  as  to  require  the  intention  to 
be  implicitly  followed,  1 50. 

as  in  a  bequest  for  building  a  church  at  a  particular  place, 

150-1. 
and  a  conditional  bequest  for  the  purchase  of  a  presenta- 
tion to  a  charity,  152. 
also  a  bequest  to  redeem  the  mortgage  of  a  chapel,  but 
paid  off  in  the  testator's  life  time,  153. 
and  in  all  gifts  void  under  the  Mortmain  Act,  ib. 
where  the  charity  fails  it  is  by  reason  of  some  preliminary 

obstacle,  154. 
a  charity  that    has    once  taken  effect   is  never    afterwards 
allowed  to  fail,  unless  intended  so  to  do,  t^. 

2.  It  is  inadmissible  under  the  circumstances, 

where  the  donor's  directions  can  or  maybe  adhered  to,  155-6. 
as  in  the  case  of  a  school,  the  character  of  which  cannot 

be  altered,  156,  166. 
so  of  any  other  particular  charity,  though  there  are  no 
immediate  objects,  156. 
where  the  terms  of  the  gift,  though  rigorous,  may  yet  be  com- 
plied with,  166. 
where  the  change  has  been  gradual,  but  there  is  nothing  to 

justify  it  in  the  gift,  167. 
where  total  alteration  rests  upon  changes  of  opinion  in  the  mem- 
bers of  a  body  or  sect,  167-8. 

3.  It  is  properly  applied, 

where  charity  is  the  main  intention,  and  the  mode  of  its  exe- 

tion  is  subordinate,  155,  169,  221. 
if  the  latter  is  frustrated,  the  general  object  shall  still  be 

effected,  156,  169. 
where  the  objects  in  vi^w  are  attended  with  uncertainty,  170. 
as  where  the  particular  institution  or  charity  intended  can- 
not be  ascertained,  170-1. 
this  happens  where  a  blank  is  left,  or  there  are  several 
institutions  to  which  the  gift  may  apply,  or  the  parti- 
cular society  named  is  dissolved,  ib. 
where  the  distribution  of  the  funds,  and  the  enumeration  o 
objects  are  left  incomplete,  171-2. 


Index.  587 

CY  PRES  DOCTRINE,  Stc— continued. 

where  the  charitable  objects  consist  of  an  indefinite  class  of 
persons,  172. 

as  a  gift  to  the  poor  generally,  in  regard  to  which  the  si- 
tuation  and  circumstances  of  the  donor  are  to  be  con- 
sidered, ib.     Sed  mde,  42-3. 
or  a  provision  for  a  preacher  to  be  chosen  by  the  ma^ 
jority  of  inhabitants,  ib. 
where  a  strict  execution  of  the  charity  is  frustrated  by  circum- 
stances, or  is  foimd  to  be  impracticable,  173 — 5. 

as  in  a  gift,  otherwise  capable  of  taking  effect,  in  which 
is  accompanied  with  a  direction  to  chaunt  a  particu- 
lar version  of  the  psalms,  not  authorized,  173. 
or  a  benefaction  for  a  lectureship,  which  no  one  can 

be  found  to  undertake,  ib. 
or  a  gift  to  a  college  in  connection  with  a  school,  but 
refused  by  the  former,  174. 
where  some  preliminary,  annexed  by  the  donor  to  the  enjoyment 
of  the  gift,  has  been  neglected,  176. 

as  in  a  gift  to  a  vicar,  if  appointed  with  trustees'  ap- 
proval, where  trustees  have  neglected  their  duty,  ib. 
where  there  has  been  no  appointment,  or  a  failure  of  trustees, 

177. 
where  an  impediment  exists  to  the  immediate  fulfilment  of  the 

charity,  177-8. 
where  the  particular  provisions  made  by  the  founder  have  ex- 
hausted the  entire  rents,  but  a  surplus  afterwards  accrues, 
179,  190. 
where  such  provisions  have  not  consumed  the  whole  rents, 
but  the  donor's  intention  otherwise  appears  to  devote  the 
entire  estate  to  charity,  190-2. 
where  the  surplus  has  arisen  from  a  delay  in  executing  the 

charity,  192-3. 
where  a  part  or  the  whole  of  the  revenues  is  set  free  by  a  failure 
of  objects  or  purposes,  202-5. 

though  trustees  prohibited  from  appl3ring  the  property 
to  other  uses  than  those  mentioned,  203. 
4.  his  more  arbitrarily  applied, 

where  the  particular  objects  had  in  view  by  the  donor  (if  any) 
cannot  be  ascertained,  148-9,  213,  224. 

as  where  he  refers  to  an  existing  paper,  or  to  some  future 

writing  which  cannot  be  found,  ib. 
or  where  the  gift  is  left  altogether  at  large,  213-4,  231. 
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or  a  penonal  discretioii  is  vested  in  the  trustees,  218, 
220-4. 
where  a  general  indefinite  gift  to  charitj  is  substituted,  in  case 
another  should  be  inc^Mble  of  taking  effect,  semble,  232-6. 
5.  How  it  is  applied  as  respects  a  smrphs. 

views  of  founder  followed  as  closely  as  possible,  206. 
but  sinrit  of  his  directions  attended  to,  206-7. 
scheme  made  to  comprehend  every  object,  206. 

though  every  object  not  necessarily  benefited  equally,  ib. 
some  being  more  capable  of  increase,  ib, 
additional  benefit  secured  to  the  charity  in  certain  cases,  208. 
property  available  from  fEolure  of  one,  among  other  objects, 

applied  to  advance  the  rest,  ib. 
and  where  from  failure  of  all  original  objects,  and  kind  of  cha- 
rity considered,  209- 

Seefwrther  titles,  Apportionmbnt,  Charitable 
Ubbs,  Construction,  Surplus,  Trustess, 
Uncrrtaintt. 
CY  PRES  DOCTRINE  {as  t^Ued  by  Crown). 

1 .  Where  the  yift  is  frndefutite, 

foundation  and  general  character  of  the,  241. 

mode  of  administration  the  same,  whether  by  the  court  or  the 

crown,  239. 
examples  of  crown's  exercise  of  nomination,  240. 

2.  And  where  smperstitixms, 

frttjs  against  the  pdicy  of  the  law  in  religions  matters,  but  not 
declared  void  by  statute,  give  a  title  to  the  king,  242. 

in  the  case  of  real  estate,  if  devised  for  less  than  twenty 
years,  or  lying  within  any  cities  or  towns  excepted  out 
of  23  H.  8,  c.  10,  258. 
and  in  the  case  of  personal  estate  generaDy,  ib,  268. 
examples  of  crown's  exercise  of  appointment,  265,  ef  seq. 

a  gift  for  the  establishment  of  a  jesuba  applied  to 

other  uses,  269. 
so  a  gift  to  Roman  Catholic  establishments  abroad 
and  in  England,  ib. 

for  the  maintenance  of  popish  priests,  ib. 
to  purposes  selected  by  superior  of  a  con- 
vent, ib. 
for  education  of  children  in  Roman  Catholic 
faith  before  2  &  3  W.  4,   270. 
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and  clothing  children  admitted  into  the 
school  of  an  Irish  nunnery  previously 
to  that  act,  ib. 
for  printing  and  circulating  treatises  incul- 
cating pope's  supremacy,  ib. 
for  propagating  in  Scotland  doctrine  of  the 
church  of  England,  271. 
See  further  tUle  Supirstitious  Uses. 


D. 

DEBTORS, 

gifts  in  favor  of  poor,  within  the  statute  of  Charitable  Uses,  38. 
DEBTS, 

whether  they  can  be  thrown  by  a  testator  on  the  chattels  real, 
mortgages,  &c.  or  on  the  real  estate,  so  as  to  leave  a  larger  fund 
for  payment  of  the  charitable  legacies,  356—9. 
DECAYED  TRADESMEN, 

gifts  in  favor  of,  within  the  statute  of  Charitable  Uses,  38. 
DECLARATION, 

effect  of,  that  devisees  shall  not  be  accountable  for  their  disposition 
of  the  property,  310. 
DECLARATION  OF  USES, 

by   the  founder  of  a  charity,  may  be  presumed  from  circum- 
stances, 155,  fi. 
DEED, 

how  perfected  under  the  Mortmain  Act,  with  respect  to  donations, 
72,  107,  222. 
and  in  regard  to  purchases,  124. 
mode  of  giving  colour  to,  where  either  void  or  of  questionable 

validity,  117. 
formalities  made  requisite  by  Church  Building  Acts,  138,  145. 
forcible  operation  given  to,  under  one  of  those  acts,  143. 
cannot  be  so  connected  with  a  will,  as  that  latter  should  operate 

thereon  by  way  of  relation,  131-2. 
nor  generally  can  unite  with  a  will,  132. 

recital  in  a  will  not  allowed  to  supply  defect  in,  where  gift  fails 
from  an  event  out  of  donor's  control,  ib. 

See  further  titles.    Assurances,    Mortmain    Act,   and 
Statute  of. 
DEFECT'S, 

what,  supplied  by  btutute  of  Eliz.,  19,  20. 
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DEFECTS. 

in  limitatioD  of  legal  estata,  aided  to  what  extent,  129-30. 
in  name  or  description  of  object  usually  unimportant,  130. 
DEMISE, 

beneficial,  to  charitj  is  void,  117-18. 
DEVISE, 

several  descriptions  of,  supported  by  means   of    the  statute  of 
Charitable  Uses,  19* 

as  of  copyhold  without  a  surrender,  ib. 
to  a  corporation,  19. 
to  churchwardens,  ib, 

by  tenant  in  tail,  without  fine  or  recovery,  20. 
even  of  lands  in  capite  for  the  whole,  tb. 
but  not  of  copyhold,  where  prior  limitations  to  individuals,  21. 
nor  of  freehold,  where  will  was  not  in  writing,  ib 
held  also  to  be  within  the  statute  of  Frauds  as  to  freeholds,  23. 
three  witnesses  likewise  necessary  with  respect  to  customary  free- 
holds, ib, 
revocation  of,  will  not  make  good  a  legacy  appearing  to  be  connected 

therewith,  85. 
of  rents  and  profits,  is  a  devise  of  the  estate,  where,  179-182. 
of  proceeds  of  lands  in   England  to  be  applied  in  Scotland,  is 

void,  134. 
whether  a  general,  for  charitable  purposes,  can  be  confined  to  the 

charities  excepted  out  of  the  Mortmain  Act,  146,  232 — 6. 
distinction  between  a  void  and  a  lapsed,  378. 
lapsed,  where  heir  at  law  entitled  to,  381,  397. 

and  where  not,  382,  394,  398. 
void,  where  residuary  devisee  held  entitled  to,  386,  394. 

and  where  not,  390,  396. 
See  further  titles,  Dbvisbb,  Hbir-at-law. 
DEVISEE, 

not  bound  by  condition  subsequent  in  favor  of  charity,  315,  363, 

365. 
doubtful  whether  heir  or,  entitled  to  benefit  of  charge  created  by 
will  in  favor  of  charity,  366 — ^373. 

cases  in  which  his  claim  has  prevailed,  368-371. 
of  the  residue  of  proceeds  arising  from  land,  whether  he  is  entitled 
to  a  lapsed  share  of  such  proceeds,  376,  393. 
authorities  in  his  favor,  386-390. 
whether  the  residuary  devisee  of   a  mixed  fund  is   entitled  to 
lapsed  sums  given  out  of  the  proceeds  of  real  estate,  401-410. 
cases  determined  in  his  favor,  403,  6-8,  10. 
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DEVISEE.— ccm/nmed. 

what  kind  of  promise  on  his  part,  to  hold  upon  secret  trusts  for 

charity,  wiU  affect  his  own  title  to  the  property,  430,  et  seq. 
whether,  where  the  use  is  superstitious,  he  has  the  same  defence 

against  the  crown  as  against  a  subject,  455-8. 
DISABILITIES, 

statute  of  Charitable  Uses  held  not  to  remove  personal,  22. 
provision  for  patrons  being  under,  in  Church  Building  Acts,  141 
what  persons  under,  thereby  empowered  to  make  grants,  sales,  or 

exchanges,   for  the  building  and  enlarging  of  churches,  141- 

144. 
money  belonging  to  persons  under,  arising  from  such  sales  or 

exchanges,  how  disposed  of,  144-5. 
DISCOVERY, 

of  secret  or  imperfect  trust  for  charity,  may  be  compelled,  422, 

435. 
DISCRETION.     See  Trustbbs. 
DISPONEES, 

where  they  will  be  entitled  to  any  surplus  or  increase  against  the 

charity,  201-2. 
and  where  not,  193 — 5. 
where  they  are,  charity  cannot  be  augmented  by  means  of  any 

apportionment  between  them,  201-2. 
DISSENTERS, 

gifts  in  favor  of  those  within  the  Toleration  Acts  are  charitable 

bequests,  42,  301,  312 — 15. 
need  not  be  confined  to  themselves  personally,  but  may  extend  to 

their  places  of  worship,  ib. 
See  further  title.  Character  op  Bbnbpit. 
DISTINCTIONS, 

between  definite  and  general  charitable  purposes,  147. 

between  a   bequest  to  charity  with,   and  one  without  trustees, 

239. 
between  a  power  to  appoint  up  to  a  given  sum,  and  a  direction 

which  leaves  the  amount  to  be  appropriated  uncertain,  451. 
between  personal  bounty  to  a  dissenting  minister  consequent  upon 

his  ministerial  character,  and  a  bequest  intended  solely  for 'his 

individual  benefit,  313. 
between   express  trust  for  indefinite  purpose,  and  cases  where 

indefinite  nature  of  purpose  precludes  the  idea  of  trust,  316. 
between  a  devise  of  real,  and  a  bequest  of  personal  property  for 

superstitious  uses,  268. 
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DISTRIBUTIVE  SENSE, 

where  words  hswt  been  undorstood  in  a,  386. 
DIVISION,  PROPORTIONAL, 

wbere  H  can  take  place  between  diaritable  and  ofCher  oliiects,  230, 
282,  286,  et  seq. 
and  where  not»  225-8,  281,  293. 
DIVISION,  RB-, 

where  court  will  not  direct  a,  between  chanties,  208,  210,  et  a. 
and  where  it  will,  220. 
DOLES, 

bequest  for,  at  a  funeral,  semble  on  same  footing  as  any  other 
charitable  legacy,  23, «. 
DONATIONS, 

memoriab  of,  required  to  be  registered,  120,  ti. 
with  what  exceptions,  120-21,  n. 


E. 

EAST  INDU  STOCK, 

bequests  of,  not  affected  by  the  Mortmain  Act,  327. 
ECCLESIASTICAL  CORPORATIONS, 

grants  by,  for  purposes  of  Church  Building  Acts,  how  and  to  what 

extent  authorized,  139>  144. 
empowered  to  convey  sites  far  school  rooms,  510. 
EDUCATION, 

donations  for  purpose  of,  as  respects  members  of  the  established 

church  and  dissenters,  are  valid  charitable  gifts,  37-8,  42. 
so  it  would  seem  is  a  gift  for  that  of  Jews,  if  religious  instruction 

be  excluded,  43-4. 
bequests  for  that  of  Roman  Catholics,  in  Great  Britain,  expressly 
validated  by  statute,  278. 
See  further  title  School. 
EMBANKMENTS, 

parliamentary  grant  for»  against  encroachments  of  the  sea,  is  a 
charitable  use,  54. 
ENDOWMENT, 

deed  of,  a  memorial  thereof  to  be  registered,  120,  «. 
except  in  what  cases,  ib.,  121,  «. 
EQUITY,  COURTS  OF, 

empowered,  in  case  of  the  death  of  trustees,  to  appoint  new  trustees 
and  have  charity  estates  conveyed  to  them,  220,  n. 


Index,  543 

ESTATE, 

particular,  cannot  be  limited  to  a  charity,  stfnble,  116—19. 
limited,  persons  having:  a»  enabled  to  some  extent  to  sell  and  tu 
exchange  lands  under  Church  Building  Acts,  140-144. 
ESTATE,  LEGAL, 

defects  in  limitation  of,  what  will  be  aided,  129. 
remains  in  trustees,  though  gift  void  fen-  uncertainty,  310, 329- 
but  not,  if  it  is  void  by  reason  of  the  Mortmain  Act,  236,  328-9- 
ETON  COLLEGE, 

was  not  liable  to  be  reformed  by  commission,  under  statute  of  Chari- 
table Uses,  15. 
excepted  out  of  1  Edw.  VI.,  c.  14,  261. 

Mortmain  Act,  73,  133. 
and  Charities  Registry  Act,  121.  n. 
EVASION  OF  MORTMAIN  ACT, 

college  or  other  privileged  object  cannot  be  a  trustee  for  others, 

131. 
it  is  no,  to  provide  that  if  a  particular  disposition  is  unlawful,  the 
property  shall  be  applied  in  some  other  way,  or  even  revert  to  the 
donor  or  his  representatives,  236. 
whether  a  secondary  gift  to  charity  at  large  amounts  to,  232-6. 
by  means  of  a  secret  trust,  to  which  devisee  is  a  party,  not  allowed 
in  any  case,  semble,  430^. 
EVIDENCE, 

of  land  having  been  in  Mortmain  before  the  9  Geo.  2,  what  amounts 

to,  104-5. 
extrinsic,  admissible  for  the  purpose  of  rebutting  implication  that  a 
purchase  intended,  105-6. 
EXCHANGES, 

of  lands  belonging  to  augmented  livings  authorized  in  certain  cases, 

137. 

all  benefices  may  be  made,  even  with  charity  trus- 
tees and  persons  under  disabilities,  139>  145. 
See  further  titles.  Churches,  Chapblb,  &c. 
EXECUTION  OF  CHARITY, 

where  mode  of,  merely  subordinate,  155,  169. 
time  for,  when  to  be  regarded,  178. 
EXECUTOR, 

where  particular  charity  to  be  selected  by,  but  his  name  is  after- 
wards struck  out  without  any  other  being  appointed,  170. 
where  place  of,  dying  will  not  be  supplied  by  a  fresh  appointment, 
215. 

See  further  title.  Apprentices. 
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EXEMPTION, 

partial,  from  Mortmain  Act  will  not  prevent  charity  from  enjoying 
any  futare  increase  in  the  value  of  the  lands,  beyond  the  limit 
assigned,  146. 
EXHIBITION, 

transferred  from  one  charity  to  another,  when,  176. 
may  be  substituted  for  a  fellowship  by  an  application  of  the  cy  pres 
doctrine,  semble,  174. 
EXONERATION. 

pecimiary  bequest  for,  of  lands  in  Mortmain,  is  illegal,  153.  323. 


F. 


FAILURE, 

of  donor's  secondary  object  not  allowed  to  prejudice  his  principal 
intention,  173.  176. 

of  objects  or  purposes,  whether  partial  or  total,  calls  into  operation 
the  cy  pres  doctrine.  202 — 5. 

of  trustees,  from  death.  220. 

from  blank  in  testator's  will,  223. 
FEOFFMENT, 

when  had  recourse  to.  for  the  purpose  of  strengthening  the  charity 
119-121. 
FINE. 

want  of.  supplied  by  statute  of  Charitable  Uses.  20. 
FIXTURES, 

tenants',  not  within  the  Mortmain  Act.  326. 
FOREIGN  CHARITY, 

mode  of  dealing  with  bequest  to.  134. 
FORM  OF  BEQUEST, 

most  beneficial  to  the  charity.  Appendix  512. 
FOUNDATIONS, 

what,  excepted  .in  Charities  Registry  Act.  121,  «. 
FOUNDLING  HOSPITAL. 

now  partially  exempted  from  Mortmain  Act,  145-6. 
FRANCHISES. 

as  a  grant  of  a  right  to  lay  chains  in  a  river,  are  within  the  Mortmain 
Act.  325. 
FRATERNITIES. 

comprised  in  the  statute  of  Superstitious  Uses.  243. 

afterwards,  such  as  were  in  existence  given  to  Henry  VIII.,  5. 
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FRATERNITIES— co»/fmi«f. 

in  esse  within  five  years'  previously  included  in  statute  of  Ed- 
ward VI.,  260. 

See  further  titles^   Supbrstitioub   Ubbs,   and  Sta- 
tutes OF. 
FRAUD, 

by  what  parties  will  take  a  case  out  of  the  statute,  422. 
where  secret  trust  for  charity  founded  in,  422,  430,  et  seq. 
not  allowed  to  prevail  even  as  between  individuals,  423. 

to  what  extent,  tb. 
whether  real  estate  on  the  same  footing  as  personal  in  this  respect, 
423. 

authorities  for  its  being  so  considered,  424. 
cases  leaning  the  other  way,  424-6. 
whether  the  court  will  go  further  in  preventing  frauds  upon  the 
Mortmain  Act,  than  upon  individuals,  430. 
FRAUDS.  STATUTE  OF, 

charitable  donations  obnoxious  to,  23,  75. 

general  policy  of,  with  respect  to  secret  trusts.  422. 

not  allowed  to  be  used  as  a  cover  to  fraud,  ib, 

but  unless  fraud  that  of  both  parties,  equity  cannot  interfere,  ib. 

plea  of,  to  a  bill  suggesting  a  secret  trust  for  charity,  insufficient, 

435. 
benefit  of,  taken  to  be  renounced  in  case  of  parol  agreements,  if  not 

insisted  on,  445. 
need  not  be  referred  to  semhle  upon  a  secret  trust  for  charity,  if  no 

fraud  in  devisees,  ib. 
whether  binding  upon  the  king  in  relation  to  superstitious  uses, 
456-8. 
FREE-SCHOOL, 

is  one  of  the  objects  enumerated  in  stat.  of  Eliz.  14,  37. 
what  description  of  school  is  to  be  understood  by  the  term,  38, 159, 160. 
FUND, 

re-division  of,  where  court  will  direct,  220. 
FUNDS,  PUBLIC, 

gifts  to  charity  of  money  in,  must  be  transferred  six  months  before 
donor's  death,  to  take  effect  in  possession,  without  any  reserva- 
tion for  donor's  benefit,  72. 
FUTNDS,  SOURCE  OF, 

-vhether  character  of  gift  affected  by,  52,  66-9. 
FUNERAL, 

device  for  defraying  expences  of,  is  no  charitable  use  within  the 
Mortmain  Act,  49. 

N    N 
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G. 

GARDEN,  BOTAMCAU 

gift  tor  ftaWwhinet  oC  &  chaiitafak  ok,  51. 
GENERALITY, 

of  the  tenns  '^  charitjr^  and  "  dmitabk  purpowt,'*  no  objection  to 

a  gift,  31^^,  221-224,  241. 
requisite  in  eome  cuet  to  comtitote  tbe  diepontion  diaiitaiUe,  24. 
though  if  the  expreaeioni  are  so  bvge  as  to  indnde  other  than 
charitable  objects,  the  gift  is  void,  225-8,  281-3,  285. 
GIFT, 

rdnsed  bj  one  charity  may  be  given  to  another,  or  implied  in  some 

other  way,  174-5. 
where  parties  will  be  hdd  strictly  to  the  tenss  of  the,  166. 
howerer  Tsgne,  if  confined  to  charity,  is  good,  213,  221,  224. 
and  win  be  executed  cy  pret,  either  by  the  eoort  or  the  crown,  148. 

212,  241. 
what  considered  to  be  a,  ••  pnumUi,  with  a  lesetialion  m/utmro,  of 
the  mode  in  which  it  is  to  be  executed,  148, 213,  224,  241. 

See  further  Hiiet,  Assubamcbs,  Bbooests  Pbcuniaky, 
Chabactbb  op  Bkmbpit,  Chaeitablb  Usbb, 
Churchbs,  Chapbls,  &c.,  Connbction  with  Land, 
Construction,  Convbrsion,  Cy  prbs  Doctrinb, 
Dbvmb,  Hbir-at-Law,  Lboact,  Lboatbb  Rbsi- 
DUART,  Mortmain  Statutb  op.  Trust  Rbsulting, 
Uncbrtainty. 
GLEBE, 

what  gifts,  sales,  or  exchanges  may  be  made  of,  under  Church 
Building  Acts,  138-145. 

See  further  titles,  Churchbs,  Chapels,  &c. 
GOSPEL, 

bequests  to  societies  for  propagating  the,  are  charitable,  41. 
GOVERNMENT, 

gift  to,  towards  liquidating  the  national  debt,  59-60. 
GRAMMAR  SCHOOLS, 

establishment  of,  encouraged,  7-8. 

what  to  be  understood  by  the  term,  38,  159-160. 

constitution  of,  cannot  be  varied  if  capable  of  being  carried  on, 

156-166. 
not  even  by  long  usage,  156-8. 
except  in  certain  special  cases,  157. 

roasters  of,  must  take  those  boys  whose  course  of  education  is  in- 
tended to  be  most  in  accordance  with  views  of  founder,  161. 
allowed  to  take  boarders  and  private  pupils,  166, «. 
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GRAMMAR  SCUOOLS^-conHnued. 

but  number  must  not  be  so  great  as  to  in- 
terfere with  the  regular  duties,  ib, 
whether  masters  of,  can  ever  be  entitled  to  the  whole  surplus  or 
increased  income.  182-190. 

See  further  titles,  Cy  piies  Doctrine,  Surplus. 
GRANTEE, 

conveyance  of  land  to  charity  need  not  be  executed  by,  1 10. 
GRANTOR, 

death  of,  within  twelve  months  after  execution  of  conveyance,  vi- 
tiates the  grant  in  all  cases,  72-108. 

except  only  in  the  instance  of  bond  fide  purchases,  72, 124. 
GRANTS, 

by  the  crown  of  waste  lands,  or  of  existing  tolls  or  customs  for 
public  purposes,  are  charitable  uses,  52. 

but  not  if  the  tolls  should  be  newly  created,  52—4. 
by  Parliament  for  public  purposes,  are  also  within  the  statute  of 

Charitable  Uses,  54 — 9- 
trustees  of  charity  lands  allowed  to  make,  for  purpose  of  building 

churches,  cemetries,  or  parsonage-houses,  243. 
what,  generally,  may  be  made  under  Church  Building  Acts,  1 37 — 
144. 
See  further  titles,  Churchsb,  Chapels,  &c. 
GREENWICH  HOSPITAL, 

now  exempted  from  the  Mortmain  Act,  146. 
GUILDS, 

comprised  in  the  statute  of  Superstitious  Uses,  243. 

afterwards  such  as  were  in  existence  given  to  king  Henry  the 

Eighth,  5. 
then  in  esse  included  in  the  statute  of  Edward  the  Sixth,  2G0. 

H. 

HEIR-AT-LAW, 

doubtful  whether  devisee  or,  entitled  to  benefit  of  charge  created  by 
will  in  favor  of  charity,  366—373. 

cases  in  which  his  claim  has  prevmled,  367-8. 
generally  entitled  to  specific  share  of  the  proceeds  of  real  estate, 
given  to  charities,  where  surplus  undisposed  of,  373 — 6. 
but  not  settled  whether  he  is  so  entitled,  where  part  of  the 
proceeds  are  given  as  residue,  or  there  is  a  general  residuary 
devise  of  real  estate,  375 — 392. 

authorities  in  his  favor,  390 — 2, 

N    N   2 
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HEIR-AT-LAW— «mftmi4?d. 

whether,  after  a  direction  that  the  produce  of  real  estate  shall  be 
deemed  personal  property,  he  is  entitled  to  any  part  of  such 
produce,  as  against  a  residuary  legetee,  393—- 401 . 
cases  determined  in  his  favor,  394 — 8. 
uncertain  whether  he  has  a  title  to  lapsed  sums  given  out  of  real 
proceeds,  where  the  two  funds  are  blended  in  a  residuary  dis- 
position, 401 — 410 
cases  in  which  his  claim  has  been  preferred,  402,  405,  407. 
generally  entitled,  in  case  of  lapse,  to  an  aliquot  share  of  a  mixed 
fund,  415-16. 
though  not  universally,  416. 
not  entitled,  it  seems,  to  lapsed  bequests  of  money  directed  to  be 
laid  out  in  land,  418-19- 
though  one  case  determined  in  his  favor,  418. 
where  entitled  upon  a  secret  trust  for  charity,  430,  et  seq. 
entitled  to  an  issue  devisavit  vel  non,  though  he  has  failed  to  es- 
tablish a  secret  trust,  452. 
in  what  cases  entitled  to  real  estate  devised  to  superstitious  uses, 
275. 

where  the  use  is  a  secret  one,  455. 
cannot  in  general  claim  by  way  of  resulting  trust  against  a  charity, 

180. 
has  no  power  to  consent  to  any  alteration  in  a  charity  established 
by  his  ancestor,  166-7. 

See  further  titles,   Dbvisbe,     Legatee   Residuary, 
Mortmain    Statute   op.    Next    op    Kin^   Real 
Estate,    Residue,   Superstitious   Uses,   Trust 
Secret,  Trust  Rasultino,  U uncertainty. 
HIGHWAYS, 

repair  of,  one  of  the  purposes  expressed  in  statute  of  Charitable 
Uses,  14. 
HIRE  OF  LAND, 

whether  it  can  be  directed  to  take  place  for  the  purpose  of  con- 
ducting a  charity,  92 — 9. 
and  whether,  if  it  is  essential  to  the  charit}%  the  bequest  is  good,  98. 
HOSPITALS, 

early  history  of,  4 — 11. 
gift  in  favor  of,  a  charitable  use,  39. 

and  will  be  good,  though  blank  left  for  name  of,  or  other  uncer- 
tainty attends  the  disposition,  170-1. 
a  bequest  to  found  or  establish,  of  doubtfid  validity,  98. 
whether  land  can  be  directed  to  be  hired  for  the  purpose  of,  92—9. 
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HOSPITALS— con/tfiti^c;. 

master  of,  cannot  take  the  whole  surplus  income  to  the  exclusion 
of  the  other  charitable  objects,  semble,  182 — 190. 

See  Foundling,  London,  Magdalen,  Grbbnwich 
Sbambn's  Society,  St.  Geobob's. 
HOUSEKEEPERS,  POOR, 

dispositions  in  favor  of,  are  charitable  within  the  statute  of  Elis., 
24. 


JESUBA , 

bequest  for  establishment  of,  superstitious  and  void,  269. 
JEWS, 

gift  in  favor  of  poor,  a  good  charitable  bequest,  if  confined  to  their 
support  and  maintenance,  43. 

or,  as  it  would  appear,  to  their  education,  43-4. 
but  if  for  the  purpose  of  promoting  their  religious  worship,  it  is 

superstitious  and  void,  269. 
bequest  for  poor,  not  rendered  void  because  distributable  by  a  per- 
son holding  office  in  a  synagogue,  43. 
charities  for  benefit  of,  and  charitable  funds  under  their  control, 
excepted  out  of  Charities  Registry  Act,  121,  n. 
IMPLICATION, 

necessary,  meaning  of  the  expression,  381,  n. 
of  an  intention  to  purchase  on  the  part  of  a  testator,  when  it  will 
arise,  90-1,  104. 

and  when  it  may  be  rebutted,  105 
IMPROVEMENT, 

of  cities  or  towns,  gift  for  the,  a  charitable  use,  51 — 56. 

how  such  a  gift  will  be  construed,  where  improvements  are  being 

carried  on  under  an  act  of  parliament,  51. 
of  land  in  mortmain,  money  allowed  to  be  given  for,  103. 

where  that  and  not  purchase  may  be  proved  to 

have  been  the  testator's  intention,  105-6. 
and  where  not,  90,  91>  104. 
whether  the  circumstance  of  the  land  being  only  inchoately  in 
mortmain  at  the  time,  if  it  should  afterwards  become  permanently 
so,  makes  any  difference,  106. 
selection  of  one  mode  of,  excludes  others,  t^. 
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INCUMBENT, 

conveyance  by,  in  favor  of  the  rector  of  the  living  for  the  time 
hemg,  is  not  void  by  reason  of  the  incidental  benefit  which  he 
has  as  rector^  109. 
powers  given  to,  under  Church  Building  Acts,  140,  145. 
See  Jvrther  titles.  Churches,  Chapels,  &c. 
INCUMBRANCES, 

upon  land  of  every  description,  within  the  Mortmain  Act,  322. 
INDEHNITENESS, 

as  respects  the  mere  objects  of  a  charity,  is  immaterial,  213,  221, 

224,241. 
of  purpose,  where  disposition  void  for,  225 — 8,  281,  et9eq,29^,  301  * 
cases  of  express  trust  for  an  indefinite  purpose,  309. 

to  be  distinguished  from  cases  where  indefinite  nature  of  pur- 
pose precludes  the  idea  of  a  trust,  316 — 18. 
where  gift  void  for,  who  is  entitled  to  the  property,  310. 

in  whom  the  legal  estate  is  vested,  ib. 
See  further  title.  Uncertainty. 
INDENTURES  OF  APPRENTICESHIP, 

exempted  from  stamp  duty,  when  expense  borne  by  parish,  or  any 
public  charity,  64. 
INFANCY, 

disability  of,  not  removed  by  statute  of  Charitable  Uses,  22. 
INHABITANTS, 

dispositions  in  favor  of  poor,  are  charitable,  24. 

in  the  application  of  such  gifts,  paupers 

are  generally  excluded,  25. 
whether  they  necessarily  must  be,  ib. 
where  charity  established  for  benefit  of,  they  have  no  power  to 
consent  to  its  alteration,  167>  329. 
INROLMENT, 

required  by  Mortnuiin  Act,  not  to  be  presumed,  107. 

cannot  be  dispensed  with,  108. 
when  resorted  to  in  the  case  of  lands  already  in  mortmain,  119. 
INTENTION, 

of  donor,  supposed  discovery  of,  made  the  foundation  of  the  cy 
pres  doctrine,  148. 

in  formation  and  plan  of  charity  must  be  followed,  156, 

et  geq, 
of  nominating  to  the  charity,  but  not  perfected,  224. 
the  sole  guide  in  determining  who  entitled  to  a  surplus^ 
180,  196. 


Index.  551 

INTEREST, 

charitable  bequests  carry,  only  from  the  same  time,  and  after  the 
same  rate  as  aU  other  legacies,  512. 
INTERESTS, 

partial,  cannot  be  granted  to  charity,  semble,  117 — 19. 
INVESTMENT, 

upon  mortgage  or  real  security  cannot  be  directed  to  take  place, 

101. 
temporary,  in  the  funds,  if  ultimate  destination  of  the  bequest  is 
land,  will  not  save  it,  ib. 
IRELAND, 

charities  in,  administered,   not  under  the  43  Eliz.,  but  under  a 

statute  passed  for  that  country,  135,  «. 
not  within  the  Mortmain  Act,  135. 
bequests  in  this  country  may  be  directed  to  be  laid  out  upon  lands 

in,  ib. 
within  some  of  the  acts  for  promoting  the  building  of  churches  be- 
longing to  the  established  church,  144. 
endowment  of  a  Roman  Catholic  school  in,  is  superstitious  and 

void,  273-4. 
not  within  the  act  placing  Roman  Catholics  on  same  footing  as 

Protestant  dissenters,  279.  • 

statutes  relating  to  education  there,  274. 

See  further  tUles,  Churches,  Chapbls,  &c.,  Supir- 

8TITIOU8  Usis. 

ISSUE, 

heir  entitled  to,  demsaoit  vel  non,  though  he  has  fsdled  to  estabUsh 
a  secret  trust  for  charity,  452. 
JURISDICTION, 

in  order  to  give  the  court,  what  is  essential,  213,  223,  238. 


K. 


KING,  THE, 

bequest  to,  towards  the  liquidation  of  the  national  debt,  59»  60. 
See  fitrther  title,  Crown. 


L. 


LABOURERS, 

statutes  of,  what  so  called,  1,  2. 


&»  Imdex. 


r,2. 

iO€ii  fiefl  nto  rftwir,  3. 
LA5D, 

aD  kxndi  of  mtcrnU  n,  widun  tW  Mortmam  Act,  321. 

wbctbcr  bcqneit  can  be  lawfbllj  accompanied  whh  directioB  to  luxe, 

lor  pmpoae  of  diaritj,  9t-9. 
iBtmtioB  of  purrhafing,  when  to  be  hnplifd  on  die  part  of  a  teatator, 
90-1,  104. 

and  when  tW  impKcation  may  be  rebutted, 
105-6. 
oCer  o(  where  porchase  originaD j  intended,  will  not  make  good  s 

beqnett,  91. 
where  purchase  of,  optional  in  die  tnutees,  bequest  unaffected, 

99-100. 
alreadj  in  mortmain,  money  cannot  be  given  for  exoneration  of,  323. 

what  amounts  to  evidence  of  its  being,  104-5. 
inrolment  occasionally  resorted  to  in  the  case 
of,  119. 
purchase  of,  may  be  made  by  trustees  of  their  own  accord,  102. 
where  a  devise  of,  is  conditioned  to  pay  a  sum  of  money  to  a  charity, 
315,  363-5. 

and  where  to  the  testator's  executor  in  the  first  instance,  365-6. 
effect  of  mere  charge  upon,  in  favor  of  charity,  366-373. 

See  further  titlei.  Connection  with  Land,  Devise, 
Devisee,  Heir-at-Law,  Melioration,  Mortmain 
Act,  and  Stat.  of. 
LAND  TAX, 

money  may  be  given  to  redeem,  on  charity  lands,  136. 
LAW,  POLICY  OF, 

whether  the  court  will  go  further  in  preventiug  frauds  upon,  than 
upon  individuals,  430-4. 
LEASE, 

beneficial,  to  charity  invalid,  117-8. 

direction  that  land  should  be  taken  on,  vitiates  a  pecuniary  bequest, 
92,  95. 
LEASEHOLDS, 

bequests  of,  are  within  the  Mortmain  Act,  322. 
not  to  be  applied  by  executor  in  greater  ratio  than  the  rest  of  the 
personal  estate,  for  the  purpose  of  leaving  a  larger  fund  for  the 
charity,  330. 
whether  with  that  view  a  testator  can  throw  his  debts  upon,  in 
exoneration  of  the  pure  personalty,  356-9. 

Set  further  title.  Marshalling  op  Assets. 
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LECTURESHIP, 

where  parties  will  be  held  strictly  to  the  terms  of  tbe  gift,  166. 
where  such  terms  camiot  be  complied  with,  modifications  may  be 
introduced,  173-4. 
LEGACY, 

for  placing  out  poor  children  apprentices  as  executor  should  appoint, 

to  whom  should  be  paid,  64. 
charitable,  abates  equally  with  others,  122. 

carries  interest  only  from  the  same  time,  and  after  the 
same  rate  as  other  legacies,  512. 
See  further  titles,  Apprentices,  BsaussT  Pecuniary, 
Character  or  Benefit,  Charitable  Uses,  Codi- 
cil, Connection  with  Land,  Devise,  Meliora- 
tion, Marshalling  or  Assets,  Uncertainty. 
LEGAL  ESTATE.    See  Estate  Legal. 
LEGATEE,  RESIDUARY, 

whether  a  diiection,  express  or  implied,  that  the  proceeds  of  real  estate 
should  be  deemed  personal,  will  entitle  him  to  a  lapsed  share  of 
such  proceeds,  394—401. 
entitled  to  lapsed  or  void  bequests  of  money  directed  to  be  laid  out 
in  land,  413. 

See  further  titles,  Heir-at-Law,  Next  or  Kin. 
LENGTH  OF  TIME, 

is  to  be  attended  to  in  considering  who  entitled  to  surplus  income, 

187—193. 
cannot  sanction  a  clear  departure  from  the  terms  of  the  charitable 
gift,  156,  167-8. 

See  further  title.  Usage. 
LEVY,  PARLIAMENTARY.    See  Assessment,  Parliamentary. 
LIBERALITY, 

disposition  for  purposes  of,  too  extensive  to  be  good  as  a  charitable 
gift,  285. 
LICENSE  IN  MORTMAIN, 

crown  authorized  to  grant,  by  7  &  8  W.  3,  67- 
LIEN, 

of  vendor  for  purchase  money,  is  an  interest  in  land  within  the 
Mortmain  Act,  324. 
LIFE  BOAT, 

gift  for  establishment  of,  is  a  charitable  use,  51. 
LIVERY  OF  SEIZIN, 

want  of,  excused  in  favor  of  charitable  uses,  19- 
LIVINGS, 

augmented,  exchange  of  lands  belonging  to,  how  authorized,  137- 
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fmall,  ezempled  from  first  froitt  and  tendu,  66. 

Set  fwrther  Htlet,  Auom  bntatiom  or  Small  LiviKCf, 
Churches,  Chapsls^  &c.  Qubbm  Akks's  Bounty. 
LONDON,  CITY  OF, 

devise  by  a  frveman  of  lands  within  the,  whether  affiscted  by  the 
Mortmain  Act,  136. 

without  the  Gtj  is  deaitj  void,  ib. 
LONDON  HOSPITAL, 

now  partially  exempted  from  the  Mortmain  Act,  145-6. 
LORDS  OF  TREASURY, 

en^wwered  to  make  grants  to  commissioners  for  building  churches, 
143. 

See  further  titles,  Churches,  Chapels,  &c. 
LUNACY, 

disability  of,  not  removed  by  statate  of  charitaUe  uses,  23. 
provision  in  case  of,  in  acts  for  augmenting  small  livings  and 
promoting  the  building  and  enlarging  of  churches,  141-144. 
LUNATIC,  COUNTY,  ASYLUMS, 

now  exempted  from  the  Mortmain  Act,  146. 


M. 

MAGDALEN  HOSPITAL, 

now  exempted  from  the  Mortmain  Act,  145. 
MANDATORY, 

when  particular  words  and  expressions  will  be,  and  when  precatory, 

316-319. 
MARSHALLING  OF  ASSETS, 

now  settled  that  there  can  be  no,  in  favor  of  charity,  329> 

even  leaseholds,  mortgages,  &c.  cannot  be  wholly  applied  so  as  to 

relieve  the  other  personal  estate,  329-330. 
nor  will  the  mere  sufficiency  of  pure  personalty  entitle  the  charity  to 

paid  in  full,  330-1. 
reasons  by  which  court  seems  to  have  been  guided,  331, 337 — 340. 
mode  of  arrangement  adopted  with  respect  to  personal  property,  330. 
every  part  contributes  its  rateable  proportion,  the  legacy  failing  for 

so  much  as  charity  cannot  take,  ib, 
upon  a  residuary  gift  of  personal  estate  to  charity,    debts  and 

legacies  apportioned  according  to  state  of  property,  336. 
where  real  estate  provided  as  a  fund  in  aid,  administration  of  per- 

sonalty  unaffected,  352-3. 
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where  charge  is  upon  hoth  funds  equally,  they  must  severally  be 

apportioned,  and  charitable  bequest  ^nllfail  in  greater  ratio,353-5. 

where  land  charged  in  exoneration  of  personalty,  subsequent  events 

may  possibly  reverse  that  arrangement,  355-6. 
whether  a  testator's  debts  can  be  thrown  by  him  on  such  parts  of 

his  personal  estate  as  cannot  be  taken  by  charity,  356-9. 
how  far  the  rights  of  creditors  and  legatees  will  be  controlled^  360-1. 
effect  of  refusal  to  marshal,  361. 

where  legacies  given  out  of  a  mixed  fund,  what  charity  cannot  take 
goes  to  other  legatees  on  a  deficiency  in  preference  to  heir,  ib. 
MASTERS, 

to  give  security  for  premiums  given  with  apprentices,  62. 
MELIORATION, 

of  land  in  mortmain,  money  allowed  to  be  expended  upon,  103. 

but  unless  land  pointed  out  a  purchase  will  be 
intended,  104. 
though  that  intent  may  be  rebutted,  105-6. 
MEMORANDUM, 

charity  not  prejudiced  by  loss  or  non-existence  of,  where  referred  to 

by  testator  for  his  directions,  148-9,  213,  224,  241. 
unattested  or  unduly  attested,  disclosing  a  trust  for  charity,  but  not 

communicated  to  devisee,  not  binding  upon  him,  423,  436,  444. 
whether  written  on  same  day  as  will    or  afterwards,  makes   no 

difference,  440-447- 
effect  of  admitting  its  existence  merely,  without  any  acknowledgment 
of  the  trust,  where  that  admission  unaccompanied  with  reference 
to  Stat,  of  frauds,  447-8. 

See  further  titles.    Admission,    Cy  prks    Doctrins, 
Trust  Secret. 
MEMORIALS, 

of  chanties,  when  and  how  to  be  made,  119  n. 
provision  for  searches  and  copies,  120  n. 
enlargement  of  time  for  registering  ib, 
in  what  instances  not  required,  ib.  121  tt. 
when  one  will  suffice  for  several  charities,  ib. 
MINISTERS, 

of  established  church,  dispositions  in  favor  of,  are  charitable  uses, 
39,  40. 

what  gifts,  sales,  or  exchanges  authorized  for 
purpose  of  residence  or  otherwise  under  church 
building  acts,  138-145. 
dissenters  within  toleration  acts,  gifts  to,  are  of  a  charitable  nature, 
42,  301,  312-5. 
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MISDESCRIPTION, 

generaDy  aided  in  charity  cases,  130-1. 
MISNOMER, 

if  usually  of  little  importance,  130. 
MIXED  FUND, 

mode  of  dealing  with,  where  charitable  bequests  given  out  of, 

343^66. 
where  legacies  given  out  of  a,  what  the  charity  cannot  take  shall,  on 
a  deficiency,  go  to  the  other  legatees  in  preference  to  the  heir, 
361-2. 
who  entitled  to  void  or  failing  devises,  where  residuary  disposition 
consists  of  a,  401-410. 

in  case  of  lapse  to  an  aliquot  share  of  a,  415-418. 
See  further  titles,  Dkvisse,   Hbir-at-Law,  Lsoatkv 
Residuary,   Marshalling  or  Assets,    Nrxt-of 
Kin,  Real  Estate,  Residue. 
MONASTIC  ORDERS, 

composed  of  men,  forbidden,  278. 
MONEY, 

gifts  of,  to  be  laid  out  in  land,  who  entitled  to,  on  failure  thereof, 

417-9. 

See  fitrther  title$.  Bequests  Pecuniary,  Connection 
WITH  Land,  Legatee  Residuary,  Nbxt-of-Kin. 
MONUMENTS, 

doubtful  how  far  gifts  for  erecting  or  repairing,  an  charitable, 
45-51. 
MORTGAGE, 

direction  to  invest  a  pecuniary  bequest  upon,  renders  it  void,  95-101 . 
limited  power  to,  given  to  incumbents  under  church  building  acts, 
141. 

See  further  titles.  Churches,  Chapels,  &c. 
MORTGAGES, 

of  every  description  are  within  the  mortmain  act,  322. 
bequest  for  paying  off  an  equitable,  not  excepted,  323. 
and  act  wiU  equally  apply  though  mortgage  paid  off*  in  testator's 
lifetime,  ib, 
of  turnpike  tolls,  though  not  including  toll-houses  and  gates,  also 

within  the  act,  i6. 
so  of  poor-rates  and  county-rates,  ib. 

not  applied,  in  the  administration  of  assets,  in  greater  ratio  than  other 
parts  of  the  personal  estate,  for  the  purpose  of  leaving  a  larger 
fund  for  charity,  330. 


Index.  557 

MORTGAGES— con/fmuMi. 

whether  with  that  view  a  testator  can  throw  his  dehta  upon,  in  ex- 
oneration of  the  pure  personalty,  356-9* 

See  further  title.  Marshalling  or  Assbtb. 
MORTMAIN, 

crown  empowered  by  7  &  8  W.  3,  to  grant  licenses  in,  67. 

legacies  may  be  directed  to  be  laid  out  upon  land  in,  103. 

whether  such  is  the  case  as  respects  land  only  inchoately  in,  though 
afterwards  becoming  permanently  so,  106. 

what  will  be  evidence  of  land  being  in,  104-5. 

See  further  titles,  Exonsration,  Mklioratiom,  Pur- 
chase OP  Land. 
MORTMAIN  ACT, 

after  Midsummer  1736  no  land,  or  personal  estate  (except  stock  in 
public  funds)  directed  to  be  laid  out  in  land,  &c.,  to  be  given  to 
charitable  uses  except  by  deed  indented,  and  inrolled  within  six 
months,  to  take  effect  in  possession,  without  any  reservation  for 
donor*s  benefit,  and  executed  twelve  months  before  donor's  death, 
71-2. 

stock  in  public  funds  directed  to  be  so  laid  out,  to  be  transferred 
six  months  before  donor's  death,  and  gift  to  take  effect  in  posses- 
sion, without  reservation  to  donor,  72. 

bond  fide  purchasers  partially  protected,  72. 

exception  with  respect  to  the  universities,  and  the  colleges  or  houses 
of  learning  therein,  73. 

and  with  respect  to  colleges  of  Eton,  Winchester,  and  Westminster, 
as  regards  benefits  to  scholars  upon  the  foundations,  73. 

not  to  extend  to  Scotland,  ib, 
MORTMAIN,  STATUTE  OF, 

devise  of  real  estate  made  previously  thereto,  not  affected  by,  though 
testator  died  afterwards,  73. 
even  though  will  should  be  re-published  subsequently  to,  ib, 

but  otherwise  as  respects  a  bequest  of  personal  estate,  74. 

a  power  created  before,  might  be  executed  after,  ib, 

if  previous  devise  revoked,  though  upon  mistaken  notion  of  the  law, 
the  gift  could  not  take  effect,  ib. 

its  general  object  and  policy,  69 — 71. 

limited  application  of,  135. 

is  a  law  wholly  English,  ib. 

Ireland  not  within  it,  ib. 

nor  the  colonies,  ib. 

doubtful  whether  it  affects  lands  belonging  to  a  freeman  of  London 
within  the  city,  136. 
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MOBTM AIX,  OTATUre  OF- 

dMMgiiMmpcctilHidilfiBf  aakofdwcitjkdnrif  docs,  136. 

what  pccaniarj  piu  are cksv  of  dbe^ 76— 8,  90, 99— lOl. 

what  are  aCected  hf,  71-8,  7»— «7, 90— 9S,  96,  101. 

what  are  dorttfal,  »7— 9, 99—9. 

phfdeopfhMM  tockaritable  «k8  mnat  cwiliiim  to,  107- 

how  Una  k  to  be  dfectcd,  A.  109. 
reqvaitma  flC  IB  poitof  tiae  between  nrmtion  of  deed  and  death 
of  grantor,  106. 

inmiif at,  108. 

pceaent  poaaeanon  and  non>re8erTation 

lor  i^anUn'a  benefit,  109. 
execution  of  deed,  110. 
cuBtajfance  need  not  be  ezecnted  by  grantee,  ib. 
a  aeeret  tniat  lor  benefit  of  donor,  with  priritj  of  donee,  will  avoid 

the  grant  JCM^e,  111. 
bnt  not  the  circnniatance  of  the  donor's  remaining  in  poaaession,  ib. 
reaerfataona  within  the  act,  what  are.  111 — 117, 

what  are  not,  109-110. 
idiether  a  remainder  may  be  appointed  or  granted  to  a  charity,  1 16. 

or  a  particolar  estate,  ib. 
effect  of  a  tale  to  charity  in  oonaideration  of  a  perpetual  rent  charge 
equal  to  full  value  of  land,  117- 

beneficial  demiae  to  a  charity,  ib. 
object  of  second  section  of,  132. 
kind  of  purchases  protected  by  it,  ib. 

consideration  for  a  purchase  must  be  paid  by  person  for  whose 

benefit  conveyance  is  made,  108. 
long  doubtful  whether  purchases  were  to  be  attended  with  any 

of  the  formalities  required  by,  123-4. 
doubts  set  at  rest  by  act  of  parliament,  124. 
past  purchases  declared  valid,  except  those  avoided  or  the  sub- 
ject of  litigation,  125. 
future  purchases  to  be  accompanied  with  formalitiea,  such  as 
inrolment,  required  by,  ib. 
whether  colleges  founded  in  the  universities  since,  are  widiin  the 

exceptions  to,  126-7- 
what  sort  of  gifts  to  colleges  are  protected  by,  128,  132-3. 

and  what  are  not,  128, 131. 
money  may  be  bequeathed  in  England  to  be  laid  out  upon  lands  in 

Scotland,  133. 
but  not  the  proceeds  of  land  in  Bngland  given  to  be  lyfTipd  la 
Scotland,  134. 
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operation  of,  upon  wills  made  by  Scotchmen  in  this  country,  134. 
exceptions  to,  created  by  subsequent  statutes,  136. 

in  favor  of  charity  lands  charged  with  land  tax,  ib. 
Queen  Anne's  bounty,  137-8. 
commissioners  for  building  churches,  &c.,  138-14S. 
and  the  incumbents  of  small  livings,  140-5. 
poor  law  commissioners,  145. 
Foundling  hospital,  ih. 
London  hospital,  ib. 
Magdalen  hospital,  ib. 
Rugby  school,  ib. 
Bath  infirmary,  %b. 
Royal  naval  asylum,  ib. 
British  museum,  ib. 
County  lunatic  asylums,  146. 
Greenwich  hospital,  ib. 
Seamen's  hospital  society,  ib. 
St.  George's  hospital,  ib. 
every  kind  of  interest  in  real  estate  within  the,  321 . 
such  as  terms  of  years,  322. 
mortgages,  ib, 

other  charges  and  incumbrances,  ib. 
securities  upon  turnpike  tolls,  323. 

poor  and  county  rates,  ib. 
bonds  of  turnpike  commissioners,  ib. 
vendor's  lien,  324. 
money  arising  from  sale  of  land,  ib. 
grant  of  right  to  by  claims  in  a  river,  325. 
shares  in  public  companies  possessing  real  es- 
tate, ib. 
but  not  tenant's  fixtures,  326. 
nor  annuities  simply  directed  to  be  purchased,  327. 
nor  East  India  stock,  tb. 
invalidates  all  pecuniary  bequests  to  be  laid  out  in  connection  with 

land,  71-2,  78-87,' 90-92,  96,  101,  326. 
pecuniary  bequest  void  by  reason  of,  cannot  be  executed  cy  pres, 
153. 
unless  followed  by  a  secondary  gift  to  charity  at  large,  and  even 
then  it  is  doubtful,  232-5. 
vitiates  the  legal  estate  as  well  as  the  trust,  235,  328-9. 
does  not  apply  to  superstitious  uses,  268. 
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but  extended  to  such  as  have  been  lately  allowed^  278. 

See  further  titles,  BxauBsrs  Pecuniary,  Connection 
WITH  Land,  Devisee,  Ueiiuat-Law,  Legatee 
Residuary,  Next-ov-Kin,  Trust  Secret. 


N. 


NATIONAL  DEBT, 

gifts  towards  payment  of,  their  character  doubtful,  59- 
NAVIGATION  SHARES, 

gifts  of,  are  within  the  Mortmain  Act,  325. 

even  though  declared  by  parliament  to  be  personal  estate,  sembie, 
326. 
NECESSARY  IMPUCATION, 

what  is  to  be  understood  by  the  term,  381,  b. 
NEXT-OF-KIN, 

within  the  statute  of  distributions,  and  of  the  blood  of  testator  or 
testatrix,  entitled  to  a  bequest  to  relations,  31. 

but  are  not  the  only  objects  of  a  power  to  qypcnnt 

among  relations,  32. 
where  they  have  taken  as  a  class  of  legatees  under  a 

bequest  to  poor  relations,  32 — 3. 
and  where  not,  33-6. 
principle  of  the  cases,  37. 
mode  of  arranging  assets  when  charitable  bequest  given  out  of  the 

general  personal  estate,  favorable  to,  329,  336,  et  seq. 
not  generally  entitled  to  specific  share  of  the  proceeds  of  real  estate 

given  to  charity,  374 — 6. 
conversion  should  be  shewn  to  be  for  all  purposes,  374. 
what  amounts  to  a  sufficient  indication  that  they  shall  take  any 

such  proceeds,  375-6. 
whether  a  direction,  express  or  implied,  that  the  proceeds  of  real 
estate  should  be  deemed  personal,  will  entitle  them  to  a  lapsed 
share  of  such  proceeds,  394—401. 

authority  in  their  &vor,  398-— 400. 
where  entitled  to  an  aliquot  share  of  a  mixed  fund,  which  hJla  of 
taking  effect,  416-7. 
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intitled  to  lapsed  bequests  of  money  directed  to  be  converted  into 
land,  where  no  residuary  legatee,  418-9. 

See  further  titles,    Convbbsion,    Dsvissb,   Hsiiuat- 

LaW,     LsOATSB     RbSIDUARY,     MARSHALLINe     OF, 

Absbts. 
NOMINATION, 

right  of,  to  a  charity,  when  in  the  court  and  when  in  the  crown, 

213,  223-4,  237-240. 
death  or  failure  of  person  to  whom  right  of,  given  will  not  affect  the 
charity,  148,  170,  220-4. 

See  further  Htles,  Court  of  Chancbry,  Crown,  Cy 
PRBS  Doctrine,  Trusters. 
NOTICE, 

bondjide  purchasers  of  charity  lands  without,  exempted  from  orders 

of  commissioners  appointed  under  stat.  of  Eliz.,  16. 
but  persons  having,  and  defrauding  the  trust,  thereby  compelled  to 
make  recompense,  ib. 


O. 

OBJECTS, 

none  in  particular  need  be  pointed  out  in  a  charitable  gift,  24, 

213,  221,  224,  237-241. 
failure  merely  of  accessory,  173,  176. 

See  further  titles.  Charitable   Uses,  Cy  frbs  Doc- 
trine, Uncertainty. 
OBITS, 

definition  thereof,  252. 

See  further  titles.  Superstitious  Uses,  Statutes  of. 
OFFER, 

to  give  land  will  not  make  good  a  bequest,  void  because  a  pur- 
chase intended,  91. 
OPTION, 

of  laying  out  a  bequest  in  the  purchase  of  land,  bequest  not  affected 

by,  99-100. 
with  respect  to  the  mode  of  investing  an  annuity  given  generally, 

327. 
whether  a  devise  to  charitable  purposes  generally  raises  an,  in  favor 
of  the  privileged  charities,  232-6. 
ORDINARY, 

jurisdiction  of,  saved  by  stat.  of  Charitable  Uses,  15. 

o  o 
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ORGAN. 

gifts  for  keeping  up,  in  churches,  are  charitable,  40. 

ORPHANS, 

are  expressly  enumerated  in  the  stat.  of  Charitable  Uses,  14,  38. 
may  sometimes  be  understood  by  the  term  children,  38. 
(WERSEERS.    See  Churchwardbns  and  Overseers. 


P. 

PAPER-WRITING, 

unattested,  or  unduly  attested,  disclosing  a  trust  for  charity,  but  not 

communicated  to  devisee,  not  binding  upon  him,  423,  436. 
whether  written  on  same  day  as  will,  or  afterwards  makes  no  dif- 

difference,  440,  447. 
effect  of  admitting  its  existence  merely,  where  no  reference  to  statute 
of  frauds,  447-8. 

See  further   titles.    Admission,    Cy   pres    Doctrine, 
Trust  Secret. 
PARENS  PATRLE. 

the  king  as,  has  the  general  superintendence  of  charities,  12. 

and  is  the  constitutionaal  trustee  thereof,  237. 
whether  as,  he  is  bound  by  the  statute  of  frauds,  456. 

See  further  titles.  Charities,  Crown,  Superstious 
Uses. 
PARISH, 

dispositions  for  the  poor  of,  or  the  poor  inhabitants  of,  are  charitable, 

24. 
bequests  to  a,  must  be  considered  as  intended  for  the  poor  of,  ib. 
who  entitled  to  benefit  of  such  gifts,  24 — 31 . 
See  further  title  Poor. 
PARISH  CHURCH, 

bequest  for  benefit  of,  to  whom  to  be  paid,  and  for  what  purpose 
applied,  39,  105. 
PARISH  CLERK, 

annuity  to,  for  keeping  chimes  in  repair,  and  playing  certain  psalms 
is  a  charitable  bequest,  41. 
PARISHES, 

where  proportion  of  benefit  once  settled  between,  court  will  not 
afterwards  vary  the  terms,  though  relative  population  alters,  209. 
apportionment  of  charitable  gifts  on  division  of,  211,  n. 
on  union  of,  each  retains  its  own  charitable  funds,  ib. 
compellable  to  furnish  sites  for  churches,  &c.,  142. 
See  further  title  Apportionment. 
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PARLIAMENTARY  ASSESSMENT, 

for  the  mere  internal  regulation  of  a  town  upon  the  inhabitants,  not 

a  charitable  use,  56,  58>9. 
but  if  upon  the  country  at  large,  it  is  otherwise,  56. 
PARLIAMENTARY  GRANT, 

for  public  or  general  purposes  within  stat.  of  Charitable  Uses,  54-5. 
PAROCHIAL  RELIEF, 

whether  it  disqualifies  those  who  are  in  receipt  of,  from  participat- 
ing in  benefit  of  gifts  to  the  poor,  21,  31. 
See  further  title  Poor. 
PARSONAGE  HOUSES, 

gift  for  the  building  or  repairing  of,  a  charitable  use,  39. 
certain  grants,  purchases,  and  exchanges  authorized  to  be  made 
for,  in  Church  Building  Acts,  137 — 145. 

See  further  title  Churches,  Chapsls,  &c. 
PARSONS, 

excepted  out  of  stat.  I  Ed.  6,  relating  to  superstitious  uses,  261. 
PATRON, 

consent  of,  under  acts  for  promoting  the  building  and  enlarging 
of  churches,  140 — 5. 

See  further  title  Churches,  Chapels,  kc. 
PATRONAGE, 

rights  of,  may  be  given  up  to  commissioners  for  building  churches, 

142. 
or  agreements  entered  into  concerning  same,  142-3. 
PAUPERS, 

whether  entitled  to  participate  in  benefit  of  gifts  to  the  poor  of  their 
parish,  24,  et  seq, 
PERSONAL  ESTATE, 

except  stocks  in  public  funds,  directed  to  be  laid  out  in  purchase  of 
lands,  or  some  interest  therein,  placed  on  same  footing  by  Mort- 
main Act  as  real  estate,  71-2. 
stock  in  public  funds,  which  is  to  be  so  laid  out,  requires  to  be 
transferred  six  months  before  donor's  death,  and  made  to  take 
effect  in  possession,  without  any  reservation  for  donor's  benefit, 
72. 
bequests  of  leaseholds,  mortgages,  &c.  avoided  by  the  act,  321-3. 
bequests  of  other  kinds  of,  which  are  void  from  being  connected  with 

land,  76—87,  90. 
arrangement  of,  where  consisting  of  divers  partictdars,  and  cha- 
ritable bequests  given  generally,  without  any  fund  specified* 
336—355. 

o  o  2 
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not  affected  by  the  statute  of  SupentitioiM  Uies,  258. 

See  further  titlet,  BBauBSTs  Pscuniart,  Connbction 
WITH  Land,  Marshalling  or  Assbts,  Mortmain 
Statutb  of,  Supbrstitious  Usbs. 
PETITION, 

scheme  may  be  directed  upon,  in  a  summary  way,  I69>  «. 
PEW  RENTS, 

endowment  of  chapels  built  with,  143. 
PIOUS  USES, 
i         are  a  branch  of  charitable  uses,  41. 
PLEA, 

of  statute  of  Frauds  insufficient  to  a  bill  suggesting  a  secret  trust 

for  charity,  435. 
though  in  the  case  of  parol  agreements  not  concerning  charity,  it 
would  be  good  if  supported  by  proper  avemments  and  a  sufficient 
answer,  445. 
POLICY,  PUBLIC, 

more  a  subject  for  the  court's  protection  than  private  interests, 
semble,  432-4. 
POOR, 

gifts  to  different  descriptions  of,  24. 

indefinite  bequests  to,  valid  and  executed  cy  pre$,  ib,  172,  240. 

the  situation  and  circumstances  of  the  donor  being  considered,  172, 

sed  vide,  42-3. 
whether  persons  in  receipt  of  parochial  relief  are  disqualified  from 
participating  in  benefit  of  gifts  to,  24,  31. 

they  are  generally  excluded  therefrom,  25. 
but  not  it  seems  necessarily,  26,  29-30. 
relations,  when  they  take  as  objects  of  charity,  33-6. 
and  when  not,  32-3. 
See  further  titles,  Charitablb  Usbs,  Construction, 

Ct  PRB8  DOCTRINB. 

POOR  LAWS, 

rise  of,  as  distinct  from  other  systems  of  charity,  3,  8-11. 
the  great  outlines  of  the  compulsory  system  are  to  be  traced  back 
as  far  as  the  reign  of  Richard  II.,  3. 
POOR  LAW  ACTS, 

acquisition  of  land  for  purpose  of,  allowed,  66,  145. 
POOR  RATES, 

conveyance  for  the  benefit  of  the  churchwardens,  overseers,  and 
inhabitants  of  a  parish  in  aid  of,  held  to  be  a  charitable  use,  108. 
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charge  upon,  held  to  be  within  the  Mortmain  Act,  323. 
POSSESSION, 

requisitions  of  Mortmain  Act  in  point  of,  109. 
adverse,  is  to  be  attended  in  the  construction  of  charitable  gifts, 
187, 193. 

See  further  titles.  Construction,  Mortmain  Statute 
OP,  Trust  Resulting. 
POWER, 

to  purchase  land,  given  to  trustees,  will  not  vitiate  the  pecuniary 
bequest,  100. 

unless  it  amounts  to  a  direction  so  to  do,  ib. 
See  further  title  Option. 
POWER  OF  APPOINTMENT.      See  Appointment,  Power  of, 

AND  Trustees. 
PREACHER, 

bequests  to  maintain,  or  for  the  benefit  of,  are  clearly  charitable, 

39-40. 
gift  to,  to  be  chosen  by  the  majority  of  inhabitants,  dealt  with  how,  1 72. 
See  further  title  Charitable  Uses. 
PRECATORY, 

when  particular  words  and  expressions  will  be,  and  when  mandatory, 

316-319. 
PRESUMPTION, 

when  a  testator  must  be  presumed  to  have  designed  a  purchase  of 
land,  90-1,  104. 

and  when  that  implication  may  be  rebutted,  105-6 
of  a  declaration  of  uses  by  the  founder  of  a  charity,  instance  of, 

155,  n. 
arising  from  usage,  its  effect  upon  the  constitution  of  a  charity, 

156-7. 

from  length  of  time  and  adverse  possession  is  to  be  attended 
to  in  the  construction  of  a  charitable  gift,  187,  193. 
inrolment  required  by  the  Mortmain  Act  cannot  be  presumed*  107. 
See  further  titles.  Construction,  Length  of  Time, 
Usage. 
PRIESTS, 

all  existing  colleges,  &c.,  also  all  lands,  &c.  then  assigned  for  main- 
taining, vested  in  the  King  by  1  Ed.  VI.,  259. 
conditions  for  not  finding,  were  not  to  be  taken  advantage  of,  262. 
popish,  education  and  support  of,  a  superstioua  use,  265,  269. 

See  further  titles,  Superstitious  Uses,  and  Statutes 

OF. 
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PRISONERS.     S€«  Captives. 
PRI\^ATE  CHARITY, 

doobtfol  whether  piupeity  given  lor  difltribiitum  in,  is  not  void  lor 

uncertainty,  294 — ^301. 
if  joined  with  public  chanty,  the  gift  wholly  good,  amUe,  399*300. 
PROHIBITION, 

against  diverting  the  property  to  any  other  uses  than  those  men- 
tioned, wiU  not  prevent  the  ey  prer  doctrine  from  applying,  203. 
PROMISE, 

what  kind  of,  allowed  to  take  a  case  out  of  statute  of  Frauds,  as 
between  individuals,  423—430. 
and  what,  where  charity  is  the  subject  erf,  430-4,  441 — T. 
effect  of  a,  to  hold  upon  trusts  duly  declared,  450. 
discovery  of,  where  charity  is  its  object,  compelled,  431,  435,  H 

seq. 
may  be  proved  aUimde^  if  denied  by  the  answer,  453. 
where  it  relates  to  a  superstitious  use,  460. 

See  further  titles.  Frauds  Statute  of,  Plba. 
PROPERTY, 

what  descriptions  of,  within  the  Mortmain  Act,  321,  et  seq. 
every  kind  of  interest  in  real  estate  is  so,  ib. 
PSALMS, 

gift  to  parish  clerk  to  play  certain,  is  charitable,  41. 
where  a  direction  to  chaunt  a  particular  version  of,  cannot  take 
effect ;  but  is  merely  accessary  to  some  other  object,  173. 

See  further  titles,  Charitable  Uses,  Cy  Pres  Doctrine. 
PUBLIC  DEPARTMENTS, 

officers  in  various,  authorised  to  make  grants  for  the  building  of 
churches,  142-3. 

See  titles.  Churches,  Chapels,  &c. 
PUBLIC  POLICY, 

whether  more  a  subject  for  the  court's  protection,  than  private  in- 
terests, 430-4. 
PUPILS,  PRIVATE, 

may  be  taken  by  the  master  of  a  public  school,  166,  n. 

but  must  not  be  so  numerous  as  to  interfere  with  his  regular 
duties,  ih. 
PURCHASE  OF  LAND, 

where  a  testator  must  be  presumed  to  have  had  that  intention,  90-1, 
104. 
and  where  the  presumption  may  be  rebutted,  105-6. 
offer  of  land  will  not  prevent  such  an  intention  from  avoiding  a  be- 
quest, 91. 
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where  optional  in  the  trustees,  hequest  not  affected,  99. 
so  where  a  power  is  given  them  for  that  purpose,  100. 
may  be  made  by  trustees  of  their  own  accord,  102. 

but  not  if  in  pursuance  of  will,  though  bequest  should  have 
come  to  their  hands,  ib. 
by  incumbents,  for  purpose  of  being  annexed  to  their  benefices, 
when  authorized,  140 — 144. 

See  further  titles,  Assurancbs,  Churches,  Chapbls, 
&e..  Construction,  Purchasss. 
PURCHASE-MONEY, 

remaining  unpaid,   by  reason  of  the  lien  upon  the  estate,   is  an 
interest  in  land  within  the  Mortmain  Act,  324. 
PURCHASERS, 

b^md  fide,  without  notice,  of  land  held  to  charitable  uses,  not 
affected  by  orders  of  commissioners  under  43  Eliz.,  16. 
PURCHASES, 

degree  of  protection  afforded  to  btmd  fide,  by  sec.  2  of  the  Mort- 
main Act,  for  a  long  time  uncertain,  122 — 124. 
doubts  on  the  subject  removed  by  the  legislature,  124. 
purchases  made  in  ignorance  of  the  law,  validated  by  the  act, 

125. 
unless  previously  avoided,  or  the  subject  of  a  suit  at  the  time, 

ib. 
future  purchases  to  be  accompanied  with  formalities  prescribed 
by  the  Mortmain  Act,  ih, 
what  do  not  amount  to,  108. 

to  be  protected  by  the  act,  consideration  must  be  paid  by  per- 
son for  whose  benefit  conveyance  is  made,  ib. 
See  further  title.  Assurances. 
PURPOSES, 

none  need  be  pointed  out  in  a  charitable  gift,  24,  213,  221,  224» 

237—241. 
distinction  between  definite  and  general,  with  reference  to  the  qf 

pres  doctrine,  147-8. 
where  a  bequest  to  charitable,  is  revoked  by  codicil,  and  a  gift  to 

purposes  in  general  substituted,  225,  282. 
where  charitable,  joined  to  others  more  general,  by  a  disjunctive 

preposition,  227,  283. 

See  further  titles.  Charitable  Uses,   Cv  Pres  Doc- 
trine, Uncertainty. 
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Q. 

QUAKERS, 

duuities  for  benefit  of,  excepted  out  of  Charities  Registry  Act, 
121,  n, 
QUEEN  ANNE'S  BOUNTY, 

gift  in  favor  of,  a  charitable  use,  39. 

first  fruits  and  tenths  granted  to,  66,  137,  f». 

certain  grants  of  land  to,  authorized  before  the  Mortmain  Act,  66 

but  put  a  stop  to,  by  that  statute,  137. 

after  which  it  was  incapable  of  taking  even  a  pecuniary  bequest,  in 

consequence  of  the  rules  of  the  society,  325. 
gifts  of  both  real  and  personal  estate  now  authorised  to  be  made 
to,  137. 
of  land,  by  deed  inroUed,  or  by  wiU,  ib. 
and  of  personal  estate  without  deed,  138. 
governors  of,  empowered  to  purchase  land  for  minister's  residence, 

in  certain  cases,  137. 
and  to  consent  to  the  exchange  oi  lands  belonging  to  augmented 
livings  or  cures,  tb. 

See  further  title.  Augmentation  of  Small  Livings. 


R. 

RATES, 

bequests  of  money  secured  upon  poor  or  county,  are  within  the 
Mortmain  Act,  323. 

See  further  title,  Poor  Rates. 
REAL  ESTATE, 

every  species  of  interest  in,  is  within  the  Mortmain  Act,  321. 

and  all  kinds  of  charges  or  incumbrances  upon,  322. 

even  shares  in  canal  companies  Sec,  though  declared  by  parliament 

to  be  personal  estate,  semble,  325. 
charitable  bequest  directed  to  be  invested  upon,  is  void,  101. 
devise  of,  upon  condition  to  give  some  interest  thereout  to  a  charity, 
is  good,  and  the  condition  void,  315,  363 — 5. 

to  pay  a  sum  of  money  in  the  first  instance 
to  the  testator's  executor,  365-6. 
charged  with  payment  of  money  to  a  charity,  who  entitled 
to  benefit  of  charge,  366 — 373. 
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devise  to  charity  of  part  of  the  proceeds  arising  from  a  sale  of,  who 
entitled  thereto,  373. 

where  no  gift  of  the  surplus  oc- 
curs, 374-6. 
where  there  is  such  a  gift,  376 — 

392. 
where  there  is  also  a  general,  re- 
siduary devise,  392-3. 
where  there  is  a  general,  or  re- 
siduary bequest  of  personalty, 
393 — 401. 
where  such  proceeds  have  been 
blended  with  the  personal  estate, 
401—14. 
where  the  gift  consists  of  an  ali- 
quot share  of  a  fund  so  consti- 
tuted, 414—17. 
See  further  titles.  Conversion,    Devisee,   Heir-at- 
Law,  Land,  Residue, 
REAL  SECURITY, 

direction  to  invest  a  pecuniary  bequest  upon,  renders  it  void,  101. 
RECOMMENDATION, 

to  purchase  land,  vitiates  a  pecuniary  bequest,  101. 
where  trust  will  be  raised  by  words  of,  315. 
and  where  not,  ib. 
RECOVERY, 

want  of,  supplied  by  statute  of  Charitable  Uses,  20. 
RECTOR.    See  titles.  Churches,  Chapels,  Sic,  Trust  Resulting. 
RE-DIVISION.    See  Division-Rb. 
REGISTRATION,  qf  chanties  andchantable  sifts. 
(52  Geo.  3,  c.  102.) 

memorials  or  statements  of  all  subsisting  charities,  required  to 

be  registered  with  clerks  of  the  peace,  119»  «. 
future  charities  to  be  registered  within  twelve  months  after 

decease  of  donor,  120,  n. 
clerks  of  the  peace  to  provide  registries,  tb. 
when  to  give  notice  in  London  Gazette,  ib. 
registry  how  to  be  enforced,  ib. 
no  proceeding  to  affect  right  or  title,  ib. 
search  of  registry,  and  copies,  ib. 
allowance  to  clerk  of  peace,  120  n. 
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REGISTRATION,  kc—contimed. 

courU  of  Quarter  Sessions  at  liberty  to  grant  further  time 

for  registering,  ib, 
costs  of  preparing  statements,  ib. 

exception  with  respect  to  donations  not  secured  upon  land,  nor 
permanently  invested  in  the  funds,  and  such  as  may  be 
wholly  or  partially  expended,  ib. 
royal  foundations,  and  a  rariety  of  other  institutions  also  ex- 
cepted, \2l,n. 
including  charities  for  jews  or  quakers,  ib. 
and  chanties  haying  its  accounts  passed  annually  in  Chancery,i6. 
provision  with  respect  to  such  as  are  (^  small  amount,  ib. 
several    charities  allowed  to  be  included  in    one  memorial, 

where  under  control  of  corporate  bodies,  ib. 
powers  of  superintendence  and  regulation  saved  to  the  king 
and  others,  ib. 
REGULATION, 

power  of,  may  be  reserved  by  donor  over  charity,  110. 
not  affected  by  Charities  Registry  Act,  121,  n. 
REGULATION  OF  A  TOWN, 

parliamentary  assessment  confined  to  mere  internal,  not  a  charitable 
use,  56 — 9. 
RELATIONS,  POOR, 

gifts  in  favor  of,  within  the  statute  of  Elisabeth,  31. 
sometimes  take  simply  as  legatees  or  objects  of  a  power,  31-2. 

who  entitled  or  who  may  be  appointees  when   such 
is  the  case,  ib. 
where  they  take  as  objects  of  charity,  and  where  not,  32,  ef  seq. 
rules  for  ascertaining  this,  37. 

See/urther  titles,  Construction,  Nbxt-of-Kin. 
RELIEF,  PAROCHIAL, 

whether  persons  in  receipt  of,  can  participate  in  benefit  of  gifts  to 
poor  of  their  parish,  24,  31. 

See  further  title.  Poor. 
RELIGION, 

gift  to  promote,  is  a  good  charitable  use,  39-^  1>  77,  284-5. 
the  king  empowered  to  guard  against  the  propagation  of  a  false, 
257,  273. 
RELIGIOUS  BODIES, 

gifts  to,  what  valid  and  what  invalid,  39 — 43,  278. 
changes  in  opinion  or  tenets  of,  not  allowed  to  affect  previous  g^ifts, 
167-8. 

See  further  titles  Charitable  Uses,  Cy  pres  Doctrine. 
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RELIGIOUS  HOUSES, 

proTision  against,  where  contittiiig  of  men,   in  Roman  Catholic 
Relief  Bill,  278. 
REMAINDER, 

upheld  in  favor  of  charity,  though  without  a  particular  estate,  19. 
douhtful  whether  it  can  be  granted  to  a  charity  though  no  interest 
left  in  the  donor,  116. 
REMUNERATION, 

where  surplus  given  by  way  of,  increased  income  usually  applied 

among  all  the  objects  of  the  charity,  182. 
where  augmented  out  of  the  charity  revenues,  additional  services 
may  be  required,  208. 

See  further  title  Surplus. 
RENT-CHARGE, 

conveyance  to  charity  in  consideration  of,  equivalent  to  the  fuU 

value,  liable  to  objection,  117- 
where  devise  made  subject  to,  in  favor  of  charity,  who  entitled  to 
benefit  of,  366—373, 
RENTS, 

devise  of,  is  a  devise  of  the  estate,  179, 182. 

direction  not  to  raise,  is  not  binding  upon  the  charity,  ib, 

where  the  whole  are  distributed  among*  the  charitable  objects,  and  a 

surplus  afterwards  accrues,  it  is  taken  by  the  charity,  179-182. 
and  so  in  many  cases,  where  the  distribution  has  not  extended  to 

the  whole,  190—2. 
surplus,  applied  to  the  other  objects,  where  there  is  a  reasonble 

allowance  for  the  one  who  has  duties  to  perform,  182 — 190. 
claim  of  charity  to  increased,  not  rebutted  by  slight  circumstances, 

193—5. 
where  the  disponees  and  not  the  charity  will  be  entitled  to  increase 

of,  195—200. 
where  one  charity  will  be  so  entitled  to  the  exclusion  of  the  others, 
202. 

See  further  title  Surplus. 
REPAIRS, 

donations  to  be  laid  out  upon,  of  public  works  or  edifices  are  ex- 
pressly within  the  statute  of  Charitable  Uses,  14,  39. 
money  may  be  given  for,  if  land  previously  in  mortmain,  103. 

if  not,  the  bequest  is  altogether  void,  83. 
REQUEST, 

where  trust  will  be  implied  from  words  of,  319. 

and  where  not,  315 — 18. 
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RESERVATION, 

of  any  interest  to  donor,  or  persons  claiming  under  him,  EToidfl  the 

gift,  109,  111—115. 
hot  circumstance  of  donor  remaining  in  possession  after  ezecotioD 

of  deed,  not  considered  to  be  such.  111. 
nor  a  mere  power  of  regulating  the  charity,  110. 
what  else  will  amount  to.  111 — 117. 
and  what  not,  109,  110. 
secret,  for  donor's  benefit,  makes  Tmd  entire  dispoaitioii,  9mMe, 

111. 
RESIDUE, 

meaning  of  the  term  as  respects  both  real  and  personal  property, 

377. 
with  regard  to  the  latter  it  has  a  technical  signification,  §6. 

except  in  rery  special  cases,  393. 
but  is  to  be  literally  understood  when  applied  to  the  fcnrmer,  ib. 
distinction  taken  between  void  and  lapsed  devises,  378. 
the  latter  compared  to  after  purchased  lands,  ib. 
but  the  comparison  imperfect,  ib. 
arguments  in  support  of  the  distinction,  ib. 
met  by  observations  of  a  contrary  tendency,  379. 
arguments  for  construing  the  term  so  as  to  take  in  void  devises 

combatted  by  others,  380. 
devolution  of  devises  void  ab  imtio,  386. 
cases  determined  in  favor  of  the  residuary  devisee,  38&— 390. 
and  those  decided  in  favor  of  the  heir,  390-2. 
whether  the  specific  or  general  residuary  devisee  would  take  the 

subject  of  a  void  devise,  should  the  heir  be  excluded,  392-3. 
of  personal  estate,  bequest  of,  does  not  per  se  comprise  any  pinoceeda 

of  real  estate  eventually  undisposed  of,  393. 
efifect  of  a  direction  that  such  proceeds  should  be  deemed  personalty, 

394. 
it  passes  whatever  has  not  been  otherwise  appropriated,  394. 
doubtful  how  far  it  may  affect  the  doctrine  of  lapse,   394, 
401. 
composed  of  a  mixed  fund,  uncertain  whether  gift  of,  takes  in  lapsed 

or  void  devises  of  the  proceeds  of  real  estate,  401—414. 
general  bequest  of,  does  not  ordinarily  include  an  aliquot  share  of  a 

mixed  fund  given  to  charity,  414—417. 
devolution  of  void  or  foiling  gifts  of  money  directed  to  be  laid  out 

in  land,  417. 
residuary  legatee,  or  next-of-kin  generally  entitled,  418-9. 
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RESIDUE— cofi/tfiti«(/. 

gift  of,  after  bequest  of  an  undefined  amount  to  an  illegal  cliaritable 
purpose,  is  void,  78—82,  419, 420. 

See  further  titles^  Devisbb,  Heir-at-Law,  Lboatbe 
Residuary,  Nbxt-of-Kin,  Real  Estate. 
RESULTING  TRUST.    See  Trust  Resulting. 
REVERSIONERS, 

rights  of,  saved  by  I  Edw.  6,  c.  14,   260. 
REVOCATION 

of  a  devise,  with  which  a  pecuniary  bequest  has  been  illegally  con- 
nected, will  not  make  good  the  latter,  85. 
where  a  gift  to  purposes  in  general  by  codicil  will  work  the,  of  a  gift 

to  charitable  purposes  in  the  will,  225-7,  281-2. 
of  charitable  bequests  by  codicil,  for  the  mere  purpose  of  substituting 
others,  will  not  make  these  good,  where  the  will  directs  all  legacies 
to  be  paid  out  of  the  real  estate,  324. 
RICH, 

may  enjoy  the  benefits  of  a  charity  in  common  with  the  poor,  29,  51. 
ROLLS,  MASTER  OF, 

doubtful  whether  he  had  jurisdiction  on  appeal  against  orders  of 

commissioners  appointed  under  43  Eliz.,   17. 
qwBre  also  with  respect  to  the  stat.  for  binding  out  apprentices,  63. 
ROMAN  CATHOLICS, 

dispositions  for  poor,  if  confined  to  their  support  and  maintenance, 
have  always  been  looked  upon  as  charitable,  42. 

but  if  connected  with  their  religious  worship,  or  even 

it  should  seem  their  education,  the  same  were 

until  lately  superstitious  and  void,  265,  et  seq. 

and  the  law  on  this  subject  was  the  same  both 

in  England  and  Ireland,  274. 

legacy  by  a  Roman  Catholic  for  support  and  education  of  poor  boys, 

without  saying  of  what  religion,  how  applied,  42-3. 
those  in  Great  Britain,  now  by  2  &  3  W.  4,  placed  on  same  footing 
with  respect  to  schools,  places  of  worship,  education,  and  charitable 
purposes  as  Protestant  Dissenters,  278. 

oath  to  be  taken  by  schoolmaster,  ib. 
act  not  to  affect  pending  suits  and  property  in  litigation,  ib. 
provisions  of  Roman  Catholic  Relief  Bill,  with  respect  to 
religious  orders  or  societies  bound  by  monastic  vows, 
not  repealed,  ib. 
Mortmain  Act  to  apply  to  gifts  aUowed  by  the  act,  ib. 
Ireland  not  within  the  act,  279. 
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ROMAN  CATHOLICS— con/tfitiai. 

disposition  for  praywrs  and  masses  for  repose  of  dead  not 

protected,  ib, 
construction  of  clause  respecting  pending  suits,  280. 
Seefinrther  title,  Supbrstitious  Uses. 
ROMAN  CATHOLIC  PRIESTS.     See  Priests. 
ROYAL  FOUNDATIONS, 

excepted  in  Charities  Registry  Act,  121,  «. 
ROYAL  NAVAL  ASYLUM, 

now  exempted  from  Mortmain  Act,  145. 
RUGBY  SCHOOL, 

now  partially  exempted  from  Mortmain  Act,  145-6. 


S. 

SAINT  GEORGE'S  CHAPEL,  WINDSOR, 
excepted  out  of  the  1  Edw.  6,  c.  14,   261. 
ST.  GEORGE'S  HOSPITAL, 

now  partially  exempted  from  operation  of  Mortmain  Act,  146. 
SALES, 

by  trustees  of  charity  lands,  87«  n. 
under  Church  Building  Acts,  140 — 144. 

See/urther  title.  Churches,  Chapels,  Sec. 
SCHEME, 

where  it  will  be  directed,  and  where  not,  214 — 220. 

residue  or  gross  sum  is  generally  made  the  subject  of,  215. 

but  not  an  annual  temporary  income,  215-6. 

usually  resorted  to  in  the  case  of  a  distinct  and  permanent  trust, 

217. 
but  not  where  the  bequest  is  to  sink  into  the  general  funds  of  an 

incorporated  charity,  ib. 
may  be  directed  upon  petition  in  a  summary  way,  169»  n. 
See  further  title,  Cy  fres  Doctrine. 
SCHOOL, 

every  kind  of,  within  the  stat  of  charitable  uses,  38. 

operation    of   bequest   for   the    "  support,"    ^'  maintenance,"    or 

"  establishment"  of  a,  92-3. 
whether  land  can  be  directed  to  be  hired  for  the  purpose  of,  92-9. 
constitution  of,  not  allowed  to  be  altered  where  plan  can  be  adhered 

to,  156. 
not  even  by  a  long  course  of  usage,  156-8. 
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except  in  certain  special  cases,  157. 

master  of  free  grammar-school  may  take  private  pupils,  166,  n. 
lords  of  manors  enabled  by  6  &  7  W.  4  to  convey  any  part  of  com- 
mons or  wastes  as  sites  for  poor  schools,  509. 
also  all  persons,  including  those  incapacitated  by  law,  may  convey 

land  for  sites,  tb, 
so  ecclesiastical  bodies,  corporate  or  sole,  may  convey  any  portion  of 

their  lands  as  sites,  &c.  510. 
provision  for  school  rooms  built  before  passing  of  the  act,  ib. 
conveyances  may  be  made  either  for  a  valuable  consideration  or  as 

a  free  gift,  ih. 
land  to  be  conveyed,  not  to  exceed  in  quantity  half  an  acre,  ib. 

See  further  titles.  Construction,  Cy  puss  Doctrinb. 
SCHOOLS  OF  LEARNING, 

are  enumerated  in  the  statute  of  Eliz.  37. 
what  is  to  be  understood  by  the  term,  37-8. 
SCHOOLMASTER. 

allowed  to  take  private  pupils  and  boarders,  166,  n. 

but  their  number  must  not  be  so  great  as  to  interfere  with  his 
regidar  duties,  ib. 
cannot  take  the  whole  surplus  income  to  the  exclusion  of  the  other 

charitable  objects,  182. 
additional  duties  may  be  imposed  upon,  when  salary  augmented, 
208. 

See  further  title.  Surplus. 
SCOTCHMEN, 

mode  of  construing  wills  made  by,  in  this  country,  134. 
SCOTLAND, 

Mortmain  Act  does  not  extend  to,  73, 133. 

bequests  made  in  this  country  may  be  directed  to  be  laid  out  upon 

lands  in,  133. 
but  the  proceeds  of  land  in  England  cannot  be  given  for  the  purpose 

of  being  employed  in,  134. 
to  ascertain  whether  a  testator  intended  land  to  be  purchased  in 

England  or  Scotland,  his  will  alone  to  be  resorted  to,  ib. 
mode  of  dealing  with  fund  to  be  administered  in,  ib. 
moveable  or  personal  property  there  within  statute  of  accumulations, 
306,  n. 
SEA  BANKS, 

gifts  for  repair  of,  within  the  express  words  of  stat.  of  Charitable 
Uses,  14. 


576 


foriepBr aad cnctioB  oC  >*  «  gift  vitkiB 
the  MtKtau^^. 
SEAMEN'S  HOSPITAL  SOCIETY, 

psmaOy  ezempCed  froai  Mortoiabi  Ad,  146. 
SECrjNDARY  GIFT, 

if  made  to  a  definite  ob|eety  in  case  of  the  fint  being  void,  it  good, 

331'2,  236. 
but  if  it  be  left  genend  and  at  large,  there  is  aome  doubt,  232-5. 
SERMONS, 

Icgacief  pforiding  for  the  preaching  oi,  are  charitable,  40. 
SERVICES, 

where  gift  of  tiirpltis  ii  for,  183. 
where  additional,  may  be  required,  208. 
SHARES, 

uncertainty  in  amount  of  the,  to  be  taken  by  different  charities,  no 
objection  to  the  gift,  170-2,  221,  224. 

to  be  apportioned  between  charitable 
objects  and  others,  inunaterial 
when,  230,  282,  290-3. 

where  it  has  been  con- 
sidered otherwise,  286 
—293. 
in  Canal  Companies,  &c.  are  within  the  Mortmain  Act,  325 

even  though  deckred  by  parliament  to  be  personal  estate, 
semble,  ib. 

See  further  titles.  Construction,  Uncbrtaintt. 
SIGN  MANUAL.     See  title  Crown. 
SINGERS, 

whether  provision  for,  in  parochial  churches,  is  a  valid  charitable 
use,  40,41. 
SITES.    See  titles,  Churchrs,  Chapbls,  &c.  Schools. 
SMALL  LIVINGS, 

exempted  from  first  fruits  and  tenths,  66. 

See  fiwther  titles,  AvQUEVTATiov  of  Small  Livings, 
Queen  Annb's  Bounty,  Churches,  Chapels,  &c. 
SOCIETIES, 

for  promoting  the  Christian  religion,  gifts  to,  are  charitable,  41. 
SOURCE  OF  FUNDS, 

whether  character  of  gifts  affected  by,  62, 56-9. 
SPECIFICATION  OF  OBJECTS, 

failure  or  non-existence  of,  no  objection  to  a  charitable  gift*  14S, 
2)3,  224,  241. 
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SPECIFICATION  OF  OBJECTS—con/miitt/. 

if  referred  to  as  future,  there  is  a  gift  in  prasenti,  with  a  reser\'ation 
injnturo  of  the  mode  in  which  it  is  to  be  executed,  ib. 

See/urther  titles,  Court  of  Chancery,  Crown,  Cy  pres 
Doctrine. 
STATUTES  CITED.    See  Table  of  Statutes. 
STOCK.  EAST  INDIA, 

not  within  the  Mortmain  Act,  327. 
STOCK  IN  PUBLIC  FUNDS, 

if  to  be  laid  out  in  the  purchase  of  land,  or  any  interest  theirein, 
must  be  transferred  six  months  before  donor's  death,  and  gift 
made  to  take  effect  in  possession,  without  any  benefit  reserved,  72. 
SUBJECT  OF  GIFT, 

degree  of  uncertainty  in,  which  will  preclude  the  idea  of  a  charitable 

trust,  317-8. 
with  reference  to  the  Mortmain  Act,  species  of  property  obnoxious 
thereto,  321. 
SUBSTITUTION, 

of  a  secondary  gift,  in  case  of  the  first  being  illegal,  is  good  if  made 
to  a  specific  object,  231-2,  236. 

but  if  left  at  large  there  is  some  doubt,  232-5. 
of  general  purposes,  by  codicil,  in  lieu  of  charitable  purposes  men- 
tioned in  the  will,  renders  the  bequest  void  for  uncertainty,  225, 
281-2. 
SUPERSTITIOUS  USES, 
definition  of,  242. 

no  statute  making  them  void  generally,  243. 
they  are  invalid  as  being  against  the  general  policy  of  the  law,  257> 

273-4. 
for  which  reason  the  law  in  Ireland  appears  to  have  been  on  same 

footing  as  in  England,  274. 
what  have  been  declared  to  be,  265,  et  $eq. 

conveyance  by  Popish  recusant  in  trust  for  scholars  studying 

Roman  Catholic  divinity,  265. 
devise  in  trust  for  good  of  devisor's  soul,  ib, 
bequests  to  Roman  Catholic  establishments  abroad  and  in 
England,  269. 

for  the  maintenance  of  Popish  priests,  ib. 

purposes  selected  by  superior  of  a  convent,  ib, 
education  of  children  in  Roman  Catholic  faith,  270. 
clothing  children   admitted  into  the  school   of  an 
Irish  nunnery,  i6.  "^ 

P  P 
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SUPERSTITIOUS  USES— coiilwMed. 

printiiig  and  drcolating  treatite  iacukadiig  Pope*!  sn- 
premacy,  270. 
to  Boman  Catholic  prieata  and  chapela  for  the  benefit  of 

their  prayers  and  masses,  279- 
for  the  establishment  of  a  Jesnba,  269. 

propagating  in  Scotland  doctrines  of  church  of  England, 
271. 
what  dispositions  to,  are  affected  by  23  Hen.  8,  c.  10,  251-2. 

real  estate  given  to  such,  aa  are  to  exist  for  more  than  twenty 
years,  and  not  within  any  cities  or  towns  excepted  out  of 
that  act,  belongs  to  the  donor  or  his  heir,  257. 

if  use  exceeds  twenty  years,  or  land  lies  in  any  such  d^ 

or  town,  the  king  directs  another  apphcation,  258. 
but  use  only  void,  456. 
all  personal  estate  given  to,  of  whatever  description,  goes 
to  the  king,  to    be   applied   in  some  ,  other  way,  268, 
etscq. 
what  uses  have  ceased  to  be  superstitious  under  2  &  3  W.  4,   279> 
280. 

and  what  are  not  protected  by  that  act,  i6. 
Mortmain  Act  does  not  extend  to,  268. 
secret  gift  for,  void  if  with  privity  of  donee,  semble,  460. 
where  the  use  has  been  declared  without  his  knowledge,  455 — 

459. 
whether  he  has  the  same  defence  against  the  crown  as  against  a 
subject,  ib. 

See  further  titles.  Crown,  Frauds  Statutb  of.  Trust 
Secrbt. 
SUPERSTITIOUS  USES,  STATUTE  OF, 

gifts  to  the  use  of  churches,  chapels,  &c.,  or  to  the  intent  to  have 

obits,  &c.,  declared  void  by,  244. 
proviso  excepting  gifts  not  exceeding  twenty  years,  ib, 
saving  of  customs  in  cities  and  towns,  ib, 
its  policy  not  attributable  to  religious  sentiments,  245. 
designed  to  operate  as  a  Mortmain  Act,  Ut, 
description  of  use  intended  to  be  annulled  by,  249- 
uses  deemed  not  within  its  scope,  .252. 
effect  of  proviso  of  exemption,  254. 
its  present  operation,  255. 
general  result,  257. 
confined  to  real  estate,  258. 
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SUPERSTITIOUS  USES,  other  statutei  relating  to, 
(1  Edw.  6,  c.  14.) 

.    colleges,  chapels,  and  chantries  dien  tii  eife,  and  lands  thereto- 
fore given  for  perpetually  maintaining  a  priest,  vested  in  the 
king  without  office  found,  259. 
also  terms  of  years,  260. 
right  of  reversioners  saved,  ib. 
lands,  &c.  theretofore  given  for  the  purpose  of  obits  vested  in 

the  king,  ib, 
sums  employed  by  corporations,  &c.,  for  finding  a  priest,  obit. 

Sec,  given  to  the  king  by  way  of  rent-charge,  ib. 
power  of  distress,  ib, 

certain  fraternities  and  guilds,  and  their  lands  given  to  the  king,  ib, 
commissions  authorized  for   surveying  lay  corporations,  &c. 

260-1. 
provision  to  be  made  for  preachers  and  grammar  schools,  and 

endowment  of  idcars,  261.  ' 
also  for  poor,  and  preservation  of  sea-walls  and  banks,  ib. 
as  to  which  commission  to  be  favorably  executed,  ib. 
chattels  of  chantries,  priests,  &c.  given  to  the  king,  he  paying 

their  debts,,  ib. 
exception  as  to  universities,  &c.,  ib. 
other  exceptions,  ib. 
court  of  augmentations  to  have  control  of  lands  given  to  the 

king,  ib. 
parsons,  and  corporations  of  cities,  &c.  excepted,  ib. 
king  empowered  to  alter  obits  in  universities,  kc.  ib, 
conditions  not  to  be  taken  advantage  of,  262. 
saving  of  copyholds,  ib, 

property  not  given  by  this  act  to  the  king  for  his  own  benefit, 

but  as  trustee,  ib. 
act  purely  retrospective,  264. 
(1  Geo.  1,  c.  50.) 

estates  theretofore  given  to  superstitions  uses  vetted  in  crown 
for  use  of  public,  ib. 
SURPLUS, 

1 .  When  charity  entitled  to,  against  the  heir-at-law, 

where  it  has  arisen  merely  from  the  execution  of  the  charity 

having  been  postponed,  192-3. 
where  the  whole  revenues  at  the  time  have  been  distributed 
among  the  charitable  objects,  179* 

P  P  2 
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where  some  part  of  the  rents  has  been  left  unai^ifopristed,  bat 
an  intention  otherwise  appears  that  the  charitaMe  objects 
should  take  the  whole,  190-1. 

as  where  a  nominal  legacy  is  given  to  the  heir, 

evincing  that  he  is  to  have  no  farther  benefit,  191- 

or  where  it  appears  from  the  will,  that  the  testator 

has  been  mistaken  merely  as  to  the  quantom 

applicable  to  the  charity,  191-2. 

2.  When  agaimt  the  disponees, 

where  there  is  only  a  small  fractional  sum  left  unappropriated, 
and  there  is  a  direction  that  the  disponees  should  from  time 
to  time  distribute  all  the  sums  received  by  them  to  the  uses 
of  the  deed,  194. 
or  there  is  such  a  direction  alone,  though  accompanied  with  a 
provision,  that  upon  a  fall  of  rents  all  the  payments  should 
abate  except  one,  which  should  continue  to  be  paid  in  full, 
195. 
shewing  that  claim  of  charity  is  not  rebutted  by  slight  circum- 
stances, 193-5. 
3.  IVhen  not  entitled  against  the  disponees. 

where  only  the  same  trifling  benefit  is  given  to  them  in  express 
terms  as  to  others,  though  all  the  burden  is  cast  upon  them ; 
where  they  are  not  treated  as  trustees  for  all  purposes ;  and 
there  is  an  impossibility  of  saying  what  kind  of  division 
should  be  made,  196. 
where  the  overplus  is  expressly  given  to  them,  to  be  disposed  of 
at  their  wills  and  pleasures ;  though  accompanied  with  ex- 
pressions, which,  standing  alone,  might  have  raised  a  contrary 
presumption,  197-8. 
where  the  disponees  appear  to  be  equal,  or  greater  objects  of 
favor  than  the  institutions  to  whom  particular  sums  are  g^ven, 
and  the  surplus  during  the  donor's  life  has  been  received  by 
the  former  with  his  sanction,  attended  with  other  circum- 
stances, 198-9. 
where  upon  a  benefaction  for  new  fellowships  and  scholarships, 
the  surplus  is  directed  to  be  thrown  into  the  common  stock 
of  the  college,  which  upon  the  general  effect  of  the  whole 
will  appears  to  mean  the  old  college,  199-200. 
where  the  residue  is  given  to  the  disponees  for  the  purpose  of 

lessening  a  burthen  under  which  they  laboured,  200. 
and  generally  where  the  residue  is  disposed  of  siin^pkeiter,  202. 
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4.  Whm  entitled  against  another  branch  qf  the  tame  charity. 

where  the  overplus  has  been  given  for  performance  of  duties,  182. 

as  in  the  case  of  a  schoolmaster,  declared  to  be  entitled, 

after  satisfying  the  particular  sums  specified,  to  retain 

to  his  own  use,  for  his  pains  in  teaching  and  otherwise, 

all  the  rents  and  profits  of  the  land,  ib, 

and  that  of  the  head  of  a  hospital,  the  income  of  which, 

both  present  and  future,  (though  particular  sums 

were  provided  for  the  poor  of  the  hospital  out  of  the 

former,)  was  directed  to  be  expended  generally  for 

the  support  of  the  master  and  poor,  and  the  repairs 

of  the  college,  182-3.   This  decision  however  reversed. 

See  further  titles,  Cy  prbs  Doctrine,  Lbngth 

OF  Time,  Possession,  Usage. 


T. 


TENANCY  IN  COMMON, 

where  gift  of  one  share  revoked,  and  rest  of  disposition  confirmed* 
remaining  shares  not  enlarged,  419- 
TENANT  FOR  LIFE, 

cannot  exercise  a  power  in  gross  in  favor  of  charity,  without  at 

same  time  parting  with  his  life  estate,  116. 
enabled  to  a  certain  extent  to  sell,  and  to  exchange  lands  for  purpose 
of  building  and  enlarging  of  churches,  140-144. 
TENANT  IN  TAIL, 

devise  or  settlement  by,  good  without  fine  or  recovery  under  statute 

of  Charitable  Uses,  20. 
so  a  devise  by,  of  lands  in  capite,  held  good  for  all  the  lands,  and  a 

bar  to  the  estate  tail,  ib. 
enabled  to  a  certain  extent  to  seU,  and  to  exchange  lands  for  pur- 
poses of  Church  Building  Acts,  140-144. 
TERMS  OF  YEARS, 

bequests  of,  are  within  the  Mortmain  Acts,  322. 
money  cannot  be  given  to  be  laid  out  upon,  95. 
TIMBER, 

money  arising  from  sale  of,  may  be  applied  by  incumbent  of  a  bene- 
fice towards  exchange  or  purchase  of  land,  &c.,  142. 
TIME, 

as  to  calculation  of,  under  Mortmain  Act,  108. 

when  to  be  regarded  in  the  execution  of  a  charity,  178. 
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TOLERATION  ACTS, 

gifts  to  Dissenters  within,  are  clearly  charitable,  42. 
TOLLS, 

ancient,  grant  of,  by  the  crown  for  public  pnrpoaes  is  a  charitable 

use,  52. 
but  if  newly  created,  it  has  been  held  not,  52-4. 
TOMBS, 

doubtful  how  far  gifts  for  erecting  or  repairing,  are  charitable, 
45,  51. 
TOWN, 

gift  for  supplying,  with  water,  is  a  charitable  use,  51. 
improvement  of,  generally  is  so  likewise,  56. 
TRADESMEN,  DECAYED, 

gift  in  favor  of,  a  charitable  use,  38. 
TREASURY,  COMMISSIONERS  OF, 

authorized  to  make  certain  grants  for  the  building  of  churches, 
142-3. 

See  further  titles.  Churches,  Chapbls,  &c. 
TRINITY  HOUSE,  CORPORATION  OF, 

excepted  out  of  Charities  Registry  Act,  121  «. 
TRUST, 

will  be  created  by  the  use  of  the  word  trust,  309. 
but  not  always  by  that  of  trustee,  308-9. 
will  be  created  by  what  other  words,  316,  319. 
same  words  inoperative  when,  ib. 
expressions  held  insufficient  to  raise,  307-8. 

distinction  between  cases  of  express  trust  for  indefinite  purpose, 
and  cases  where  indefinite  nature  of  purpose  precludes  the  idea  of 
trust,  316-7. 
implication  of,  not  rebutted,  but  rather  strengthened  by  declaration, 

that  trustees  shall  not  be  accountable,  310. 
distinction  between  permanent  and  temporary,  with  respect  to  con- 
duct of  court,  217- 
where  abused,  benefits  may  be  transferred,  176. 
want  of  declaration  of,  in  writing,  where  induced  by  devisee  himself, 

422,  431. 
declaration  of,  after  a  devise,  inefifectual  in  all  cases,  where  not  duly 
attested,  imless  omission  occasioned  by  fraud  of  deviaet^semble,  438- 
where  void  by  reason  of   indefiniteness,  legal  estate  unaffected, 

310,  329. 
otherwise  if  void  under  stat.  of  Mortmain,  328. 
breach  of,  by  trustees  under  stat.  of  Charitable  Uses,  16. 

for  binding  out  apprentices,  62. 
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breach  of/  by  applying  property    to   wrong   though   meritorious 
purposes,  167* 

by  a  college  of  a  benefaction,  176. 

See  further   titles.   Alteration,    Construction, 
Fraud,  Uncertainty. 
TRUST,  RESULTING, 

for  benefit  of  donor,  avoids  the  gift,  109. 

but  not  where  the  benefit  is  only  accidental,  and  not  as  owner,  i6. 
does  not  operate  in  general  against  charities,  180. 
heir.at-law  entitled  to  specific  share  of  proceeds  of  real  estates  given 
to  charity  under,  where,  374. 

See  further  /tV^,  Hbir-at-Law,  Incumbent,  Mortmain 
Statute  of.  Real  Estate,  Rector. 
TRUST,  SECRET, 

for  benefit  of  donor,  under  Mortmain  Act,  avoids  the  gift,  semble.  111. 
administration  of  a  secret  charitable  trust,  where  well  created,  belongs 

to  the  court,  421. 
and  that  of  a  superstitious  use  to  the  crown,  422. 
where  former  declared  without  devisee's  knowledge,  he  is  entitled  to 

retain  the  estate,  423. 
admission  or  acknowledgment  of,  as  a  subsisting  interest,  acted  upon 

by  the  court,  426. 
whether  every,  for  charity  to  which  the  devisee  has  been  privy,  will 

deprive  him  of  the  estate,  43(^— 4,  438,  440. 
whether  admission  of  memorandum  declaring,  but  without  privity  of 
devisee,  will  be  acted  upon  by  court,  where  no  reference  to  statute 
of  frauds,  447-8. 
may  be  proved,  though  denied  by  the  answer,  453. 
whether  it  can  be  established,  where  its  terms  cannot  be  accurately 
ascertained,  454-5. 

See  further  titles.  Fraud,  Frauds  Statute  of.  Plea, 
Superstitious  Uses. 
TRUSTEES, 

appointment  of,  where  no  objects  selected,  necessary  to  give  court 

jurisdiction,  213,  237-9. 
or  at  least  an  intention  of  appointing,  must  have  been  shewn,  213, 

223-4,  238. 
though  appointment  of,  by  implication,  sufficient,  240. 
discretion  of,  controlled  by  court,  213,  221. 
instances  of  court's  superintendence  and  control,  where  selection  of 

objects  left  to  them,  214. 
their  application  of  the  property  sometimes  only  watched  by  court,  2 15. 


Bnnmpgfaf'c,  pviif  bfcwti  to  ciiuiljp  winm  tlw  Mst.  of  £mub. 
21.  75. 

See  fwrtket  filk^  Mobtmaiit  Statttb   of,  Rxvoca- 
noai. 
WILLS,  OTATLTE  OF. 

contideRd  to  hsrt  been  repoded  in  put  by  the  itmne  of  chahtibk 
uics,  21. 
■ad  m  pot  not,  tfr. 
WLN'CHESTER  COLLEGE, 

ezecptod  out  of  MortmaiB  Act,  73#  133. 

andontof  Charitiei  Begiitrj  Act,  121  a. 
alao  out  of  1  Edw.  6,  c.  14.  261. 
WOODS  AM)  FORESTS. 

eommiMioDcn  ol^  sutfaaiiod  to  mike  certain  gnmti  for  the  building 
of  chordkea.  142-3. 

Stefmrther  Hilet^  Cbubchm,  CHAFBLa.  &c. 
WORKHOUSES. 

land  allowed  to  be  acquired  to  a  certain  extent  for  pnrpoae  of  poor 
lawf.  66,  145. 

See  tiilet,  CHURCRWABOBNa  and  Ovbbsbbbs,   Coh- 

MI88I0KBBS. 


EAYNEB  AND  HODGBS,  1$,  BHOB  LANE,  FLEET  STEEST. 


/<2o>)     ^  ^'y- 
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TURNPIKE  TOLLS, 

mortgage  of,  within  Mortmain  Act,  323. 


V. 


VAGRANCY, 

statute!  against,  their  origin,  2. 

cause  of  their  increase,  3,  4. 
VARUNCE, 

in  the  statements  of  parties  on  the  subject  of  a  secret  trust  for 

charity,  449. 
fatal  in  the  case  of  parol  agreements  unconnected  with  charity,  453-4. 
whether  greater  latitude  allowed  in  charity  cases,  454-5. 
VAULTS, 

doubtful  how  far  gifts  for  making  or  maintaining,  are  charitable, 
45—51. 
VICARAGES, 

poor,  gift  to  governors  of  Queen  Anne's  Bounty  in  favor  of,  is  a 
charitable  use,  39. 
VICARS, 

excepted  out  of  etat.  1  Edw.  6,  c.  14,   261. 

gift  to,  in  case  of  their  being  appointed  with  trustees'  approval,  shall 
take  effect  though  appointed  ivithout,  if  fault  that  of  the  true- 
tees,  176. 
UNCERTAINTY, 

with  respect  to  the  modeoi  executing  a  charity,  immaterial,  148,  222, 

241. 
gift  to  such  hospital  as  should  be  appointed  by  executor,  whose  name 

is  afterwards  struck  out,  not  void  for,  170. 
nor  a  gift  to  such  charities  as  should  be  appointed  by  one  whose  name 

is  left  in  blank,  223. 
the  hospital  of  a  particular  place,  there  being  two,  ib. 
all  and  every  the  hospitals,  ib 
a  society  afterwards  dissolved,  171. 
dispose  of  an  annual  fund,  with  blanks  for  some  of  the 

particular  sums  and  objects,  ib, 
the  charitable  funds  of  dissenters,  170. 
dissenting  ministers  for  the  time  being,  to  preach  the 

gospel  under  the  name  of  orthodoxy,  301. 
purchase  the  scriptures  and  other  religious  books  for 
circulation,  77,  285. 

Q  Q 
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UNIVERSITIES,  &c.— confMiMi. 
excepted  out  of  Mortnuun  Act,  73. 
also  out  of  Charities  Registry  Act,  together  with  all  gifts  under  their 

control,  121  SI. 
and  out  of  1  Edw.  6,  c.  14,   261. 
cannot  alter  nature  of  benefaction  by  any  agreement  with  the  heir, 

166. 
cannot  be  trustees  for  other  objects,  131. 
See  further  titles,  Collbgks,  &c. 
USAGE, 

not  allowed  to  prevail  against  natural  con8tnictio&  of  endowment, 

156. 
except  where  several  instruments,  admitting  of  different  applications, 

have  been  habitually  confined  to  one  only,  166-7- 
in  no  case  allowed  to  overturn  words  and  expressions  having  a  clear 

and  definite  meaning,  157  n. 
rule  of  construction  founded  on,  may  be  rendered  inapplicable  by 

usage  having  been  discontinued,  ib. 


W. 


WASTE  LANDS, 

grant  by  crown  of,  to  a  town  for  public  purposes,  is  a  charitable  use, 

52. 
grants  of,  authorized  for  purpose  of  church'sites,  &c.  139. 
See  further  titles.  Churches,  Chapbls,  &c. 
WATER, 

gift  for  supplying  a  town  with,  a  charitable  use,  51,  56-9. 
WESTMINSTER  COLLEGE, 

excepted  out  of  Mortmain  Act,  73,  133. 

and  out  of  Charities  Registry  Act,  121  ». 
WIDOWS, 

gift  in  favor  of  poor,  a  charitable  use,  38. 
WILL, 

made  previously  to  Mortmain  Act  not  affected  by  it,  73. 

cannot  be  connected  with  a  deed  so  as  to  operate  thereon  by  way  of 

relation,  131-2. 
and  generally  cannot  unite  with  a  deed,  132. 
recital  in,  not  allowed  to  supply  defect  in  a  previous  gift,  which  fails 
from  an  event  out  of  donor's  control,  ib. 
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